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SUPREME  COURT 

OF 

PENNSYLVANIA. 


DECEMBEE  TERM,  1803. 


OQRAM — SHIPPBir,  OHIBF  JU8TI0E,  YEATS89  SMITH   XSV  BBAOKENBIDGIB, 

JU8TICB8. 


Stephkst  GmABD  against  Edwahd  Stiles. 

Gbsrt  will  not  amend  the  yerdict  of  the  jury,  unless  on  sure  grounds.  Nor  wiU  (hey 
amend  the  damages  laid  in  the  plamtlft^s  declaration  after  yerdict,  without  sending 
the  canse  to  a  new  trial. 

The  plaintiff  declared  in  covenant,  and  laid  his  damages  at  $2000. 
Oq  a  trial  this  term,  he  obtained  a  verdict  for  $285&3^q,  and  Hr. 
Blair,  for  the  defendant,  entered  a  motion  in  arrest  of  judgment. 

Mr.  Ingersoll,  for  the  plaintiff,  now  stated  and  verified  the  fol- 
lowing fitcts  to  the  court : 

A  former  action  was  brought  by  Stiles  against  Girard,  on  a  lease 
(the  foundation  of  the  present  suit)  for  rent,  to  March  term  1798, 
on  which  it  was  agreed,  that  new  actions  should  not  be  brought. 
A  trial  was  had  therein  and  a  verdict  for  the  plaintiff  taken  by  con- 
sent The  judgment  entered  thereon  was  afterwards  carried  up  to 
the  High  Court  of  Errors  and  Appeals,  and  there  confirmed. 

On  the  Ist  July  1802,  the  counsel  on  both  sides  signed  a  written 
paper,  to  enter  the  present  suit  as  an  amicable  action  in  covenant, 
tt  of  March  term  preceding. 

And  on  the  21st  September  1802,  they  entered  into  another 
agreement,  that  this  suit  should  be  tried  on  the  general  issue  of 
covenants  performed ;  the  replication  to  state  as  a  breach  the  land- 
lord's not  allowing  for  certain  buildings,  and  some  '^  disputed  items 
of  account,*'  so  as  to  ascertain  the  general  balance  of  accounts 
between  the  parties. 

On  the  28th  of  the  same  month  of  September,  Mr.  Dickerson, 
the  attorney  for  Stiles,  pressing  for  the  money  he  had  recovered 
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he  and  Girai-d,  signed  anoth^  paper  explanatory  of  the  hist  agree- 
ment, wherein  it  was  expressed,  that  the  words  "  disputed  items 
of  account,"  mentioned  in  the  agreement  of  21st  September  last, 
include  any  over-payments  and  mfistakes  in  the  judgment  obtained 
by  Stiles  against  Girard  for  $3660,  on  the  2l8t  September  1801. 
In  consequence  whereof,  Girard  paid  the  money  to  Mr.  Dickerson 
for  the  use  of  Stiles. 

The  declaration  in  the  present  cause  having  been  drawn  before 
the  agreements  in  September,  though  marked  filed  on  the  22d  Sep- 
tember 1802,  Mr.  IngersoU  now  moved  the  court,  to  model  the 
verdict  in  such  a  manner,  as  to  separate  the  sum  due  strictly  on  the 
lease  from  the  sum  due  on  the  two  agreements,  according  to  the 
evidence  given  to  the  jury ;  and  enter  the  former  sum  as  the  ver- 
dict on  the  lease,  and  the  latter  as  the  verdict  on  the  agreements 
which  according  to  his  calculations,  would  result  as  follows : 

A  verdict  to  be  entered  for  $1503  60,  the  damages  on  the  declara- 
tion ;  and  for  $1352  78,  the  damages  on  the  agi*eements ;  making 
the  amount  of  $2856  38  in  the  whole.  Or  if  the  court  should  deem 
it  more  expedient,  he  moved,  that  the  damages  in  the  declaration 
might  be  increased  from  $2000  to  $3000. 

In  support  of  his  motion  he  urged  the  following  authorities  : 
The paetea  may  be  amended  by  the  judge's  notes  at  any  time  even, 
after  final  judgment,  and  a  writ  of  error  brought.  3.  Term  Bep. 
749.    And  another  strong  case  of  amendment  occurs  in  the  same 
book,  page.  349.    Nor  have  the  courts  of  jurtice  in  this  state,  been 
backward  in  directing  amendments.    In  Burrows  v.  Heyshan,  1 
DalL  134,  the  president  of  the  Conmion  Pleas,(now  chief  justice,)  de^ 
Glared,  that  on  the  liberal  principles  of  modem  practice,  and  indeed 
for  the  honor  of  common  sense,  it  was  incumbent  on  the  court  to 
direct  that  a  scire  facias  should  be  amended  by  the  record,  after 
the  judgment  was  removed  by  writ  of.  error.    And  he  there  cited 
Ghdbraith's  lessee  v.  Scott,  Scott  v.  Gkilbraith,  where  this  court  di- 
rected the  amendment  of  a  verdict,  though  there  was  nothing  to 
amend  by.    In  Tomlinson  et  al.  v.  Blacksmith,  7  Term  132,  a  dec- 
laration was  amended  after  verdict,  by  amending  the  damages  laid^ 
but  a  new  trial  was  granted  to  enable  the  defendant  to  make  his 
defense  to  the  demand  so  enlarged.    In  the  principal  case  there 
could  be  no  surprise ;  the  defendant  was  perfectly  acquainted  with. 
the  objects  of  the  plaintiff's  suit.    Lord  Eenyon  has  remarked,  that 
these  amendments  are  not  reducible  to  any  certain  rules ;  and  each. 
particular  case  must  be  left  to  the  sound  discretion  of  the  court* 
The  best  principal  is,  that  an  amendment  shall  or  shall  not  be  pec^ 
mitted  to  be  made,  as  it^will  best^tend  to  the  furdieraQoe  of  juftiee. 
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Mr.  Blair  for  the  defendant  declined  giving  any  consent  to 
either  of  the  amendments  prayed  for.  His  client  had  come  to  trial, 
viftont  dae  preparation  on  seyeral  material  parts  of  his  case. 

The  court  declared,  that  they  were  strongly  inclined  to  treat  the 
plaintiff's  motion  with  the  utmost  liberality,  but  were  not  disposed 
to  make  new  precedents.  They  continued  the  matter  under  advise- 
ment for  a  few  days. 

Afterwards  die  court  said,  they  had  considered  both  points  fully, 
tnd  were  sorry  that  notwithstanding  their  personal  feelings,  they 
were  obliged  to  refuse  the  motion.  It  appeared  from  the  notes  of 
fhe  trial,  that  the  whole  sum  demanded  was  not  recovered ;  and 
thfij  could  not  possibly  discriminate  between  what  was  found  due 
in  the  action  of  covenant,  and  on  the  agreements.  It  would  there- 
fore be  an  unwarrantable  liberty  to  enter  up  the  verdict  in  the 
manner  required. 

The  observation  of  Lord  Eenyon,  in  7  Term  Bep.  133,  forms  a 
ihll  answer  to  the  remaining  part  of  the  motion.  It  would  be  go- 
ing too  far  to  make  the  amendment  required,  without  sending  the 
eanfie  to  a  new  trial ;  as  the  defendant  might  have  gone  to  trial, 
teljing  that  no  more  than  $2000,  could  be  recovered  against  him. 

Mr.  Ingersoll  then  agreed  to  set  aside  the  verdict,  and  that  a  new 
trial  should  be  granted,  on  his  obtaining  leave  to  make  the  amend- 
ment in  the  declaration,  which  the  court  granted,  without  hesitation. 


-•♦' 


Samuel  Yakleas  agamst  Gjbob&b  Yaiojias. 

Vev  trial  awarded  on  a  feigned  issue  respecting  the  validity  of  a  will,  on  the  dissati** 
taction  of  one  of  the  judges  who  tried  it  On  an  appeal  from  the  Oircuit  Court, 
mbbmI  shall  generally  he  confined  to  the  reasons  subsoribed  by  them,  but  the  rule 
•darits  of  exceptions. 

Thib  was  a  feigned  issue  to  try  the  validity  of  a  certain  writ- 
ing, purporting  to  be  the  last  will  of  Dr.  Branson  Yanlear.  The 
cmse  was  tried  at  West  Chester,  on  the  30th  May  1801,  and  a  ver- 
dict had,  finding  for  the  plaintiff,  and  thereby  establishing  the  wilL 

The  defendants's  counsel  moved  the  court,  to  grant  a  new  trial 
on  the  following  grounds :  Ist.  That  the  defendant  was  sick  and 
unable  to  attend.  2d.  The  defendant  had  material  testimony  to 
produce,  but  he  was  prevented  therefrom  by  indisposition.  3d.  The 
trial  was  urged  on  by  the  plaintiff  by  surprise.  And  4th.  The 
verdict  and  judgment  thereon  would  preclude  the  defendant  from 
ioqniiy  into  the  point  at  a  future  day. 
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The  defendant  not  being  present,  and  no  agent  conducting  thB 

.  cause  for  him  present,  to  verify  the  three  first  grounds,  the  court, 

consisting  pf  Shippen,  C.  J.  and  Smith,  J.,  refused  the  motion ;  and 

the  defendant  appealed  from  the  deeision  of  the  Circuit  Court  by 

his  counsel. 

It  was  now  stated  by  the  defendants  counsel,  that  the  defendant, 
after  having  received  the  proper  instructions  to  prepare  for  his  de- 
fence, became  suddenly  deranged  in  his  intellects  and  was  confined 
as  a  lunatic  in  the  city  hospital,  three  weeks  before  and  during  the 
trial,  of  which  his  counsel  were  wholly  ignorant,  until  their  return 
Circuit;  and  the  same  was  offered  to  be  proved.  The  trial  was 
had  almost  ex  parte;  and  the  probate  of  the  will  would  be  undenia- 
ble evidence  to  a  jury.  1  Ld.  Eay.  262.  This  was  in  fact  con- 
demning the  party  without  a  hearing. 

This  testimony  was  opposed  by  the  opposite  counsel. — The  court 
here  on  the  appeal,  must  take  up  the  cause  and  proofs,  as  they  ap- 
jpeared  before  the  Circuit  Court,  and  rectify  their  error,  if  any  has 
been  committed.  For  this  reason,  the  Circuit  Law,  (4  St.  Laws, 
864,)  in  the  fourth  section,  has  provided,  that  no  appeal  shall  be 
available,  unless  the  counsel  for  the  appellant  shall  state  in  writing 
his  reasons  for  the  appeal,  and  subscribe  his  name  to  the  same  cer- 
tifying his  belief,  &c.  This  provision  is  rendered  nugatory,  and 
BUi'prise  is  affected,  if  the  party  can  be  let  into  new  grounds,  unknown 
to  his  adversary.  Besides  the  ^'  act  to  establish  the  judicial  courts  of 
this  commonwealth,  in  conformity  to  the  alterations  and  additions 
in  the  constitution,"  passed  13th  April  1791,  (3  St.  Laws,  98,)  in  the 
81th  section  directs,that "  if  an  issue  be  sent  from  the  Register's  Court 
to  try  the  facts  of  any  cause,  litigated  before  them,  and  a  verdict 
establishing  the  said  facts  be  returned,  the  said  facts  shall  not  be 
re-examined  on  appeal."  Here  the  will  was  substantially  proved  by 
two  witnesses,  according  to  the  act  of  assembly  of  1705.  1  St. 
Laws,  53. 

Yeates,  J.  said,  that  the  clause  in  the  act  of  1791,  which  had  been 
cited,  related  to  appeals  on  litigated  wills  to  the  High  Court  of  Errors  ^ 
and  appeals,  and  the  words  "  a  verdict  establishing  the  said  facts  be 
returned,"  implied  a  judgment  entered  thereon.  It  had  been  fully 
settled  in  this  court,  that  on  an  issue  to  try  the  validity  of  a  will, 
the  court  before  whom  it  was  tried,  and  not  the  register  had  the 
power  of  awarding  a  new  trial. 

It  must  be  considered  as  a  good  general  rule,  that  a  party  on 
his  appeal  from  the  Circuit  Court  should  be  confined  to   tha 
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reasons  be  there  urged ;  but  it  was  not  universal,  and  could  not 
possibly  comprehend  exceptions  and  grounds  unknown  at  that  time. 
Suppose  in  such  a  case  as  the  present,  it  could  be  made  appear  to 
this  court,  that  the  plaintiff  had  tampered  with  and  kept  back  from 
the  trial  material  witnesses  of  his  adversary,  which  the  counsel  were 
then  wbolly  uninformed  of,  ought  not  we  to  receive  the  evidence  of 
the  foni  fact,  and  act  accordingly  ?  And  can  we  say,  that  the  act  of 
God  in  his  visitation  of  an  unhappy  man  with  lunacy,  should  have 
die  injurious  effect,  of  condemning  him  unheard?  For  as  to  him, 
the  probate  of  the  will  would  be  conclusive,  at  least  so  far  as  it  re- 
spects tbe  persomd  estate. 

If  the  statement  which  has  been  made,  is  admitted  to  be  correct, 
Ihe  court  would  gladly  know  what  appeared  on  the  trial,  from  the 
notes  of  Judge  Smith. 

Mr.  Justice  Smith  then  made  a  AiU  statement  of  the  evidence, 
the  outlines  of  which  were  these : 

The  deceased  quit  his  own  home  in  Chester  county,  ±798,  and 
went  to  Philadelphia,  flattering  himself  he  had  discovered  a  cure 
&r  the  yellow  fever.  The  paper  in  question,  bore  date  on  the  20th 
Jane  1798,  and  he  died  in  the  month  of  September  or  October 
following  of  the  yellow  fever.  The  paper  was  attested  by  two  sub- 
scribing witnesses  who  were  not  in  habits  of  intimacy  with  Yan- 
lear,  and  who  lived  remote  from  him,  in  a  different  part  of  the  city, 
uA  they  both  died  of  the  yellow  fever  in  the  same  year.  The  body 
of  tiie  paper  was  not  in  the  hand-writing  of  Vanlear,  but  three 
witnesses  swore  to  his  signature.  The  hand- writing  of  one  of  the 
witnesses  was  established ;  but  the  hand- writing  of  the  other,  named 
• — Logue,  was  much  questioned. 

The  charge  of  th^  chief  justice  was  in  favor  of  the  writing  as  a 
will;  bat  Smith,  J.  added,  that  on  the  most  mature  reflection,  he 
was  not  satisfied  with  the  decision  of  the  jury,  and  thought  the  case 
required  another  hearing. 

The  counsel  submitted  the  case  t^  the  court. 

Per  cur.  We  wish  not  by  our  remarks  to  prejudice  the  plain- 
tiffs cause.  Let  there  be  a  new  trial ;  it  will  give  more  general 
s&tisEMTtion. 


Messrs.  ITEean  and  HemphiU ,  jpro  qtcer, 
KessTS.  IngersoU  and  T.  'RosByjn'o  d^. 
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Penman  against  Gabdinxb. 

In  a  foreign  attadliment,  plaintiff  may  be  called  upon  to  show  lua  canae  of  actioni 
though  after  the  thiitl  oourt.    Fictions  of  law  shall  woric  no  wrong. 

FoBBiGN  attachment  retainable  to  March  term  1808. 

ib.  Todd,  for  the  defendant,  moved,  that  the  plaintiff  should  show 
his  cause  of  action.  He  stated  that  he  had  given  notice  to  the  plain- 
tiffs attorney,  at  the  beginning  of  the  term  of  his  intended  motion. 

This  was  admitted  by  Mr.  Moylan,  for  the  plaintiff,  and  that  the 
judgment  was  entered,  subsequent  to  such  notice.  He  insisted  that 
he  had  a  right  to  enter  his  judgment  at  the  third  court,  according  to 
the  act  of  assembly,  which  related  to  the  first  day  of  the  term.  The 
defendant's  motion  therefore  came  too  late,  according  the  case  of 
Whiteside  v.  Oakman.  1  Dall.  294. 

Per  our.  Fictions  of  law  shall  work  no  wrong,  (Hob.  311.  3 
Burr.  1843.)  and  therefore  the  present  motion  must  be  considered 
as  if  made  at  the  time  of  notice,  and  before  the  judgment  entered. 

The  general  rule  laid  down  in  1  Dall.  294^  we  adopt.  But  there 
certainly  may  be  just  exceptions  to  it,  in  some  instances  which  may 
be  put.  Suppose  a  foreign  attachment  levied,  which  is  wholly 
unwarranted,  of  which  the  defendant  should  have  no  notice  till  judg- 
ment was  obtained,  and  he  should  immediately  apply  to  the  courts 
Would  not  the  court  grant  him  redress! 

In  the  present  case,  rule  that  the  plaintiff  show  his  cause  of  ac- 
tion. 


■  »  m  #» 


Daniel  Smith  esq.  against  John  I^ioholsok,  esq. 

Settlements  of  a  public  account  entered  in  the  boolcs  of  the  comptroller  general  and 
ngiBtee  general,  create  a  lien  on  all  the  real  estate  of  the  debtor  within  the  state. 

A  TEffTAinjufi.  fa.y  issued  from  this  court  to  Lycoming  county,  in 
this  cause ;  upon  which  the  sheriff  returned,  that  he  had  levied  on  a 
tract  of  land,  surveyed  in  the  name  of  John  M'Micken,  on  the  12th 
February  1798,  late  the  property  of  the  defendant, 

John  Nicholson,  esq.,  the  above  defendant,  being  a  debtor  to 
the  commonwealth  on  various  accounts,  one  of  his  accounts,  on 
which  the  sum  of  (58,429  24,  was  due  to  the  commonwealth,  vras 
settled  and  entered  in  the  books  of  the  Comptroller  General^  on 
the  third  day  of  March  1796,  and  settled  and  entered  in  the  books 
of  the  Register  General,  on  the  eighth  day  of  March  1796 ;  but  the 
same  were  not  transmitted,  and  received  no  confirmation  from  the 
governor. 
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A  question  was  stated  for  the  opinion  of  the  conrt^  whether  the 
add  eettlexnent  created  any  lien  on  the  real  estate  of  the  said  John 
Nicholson  t 

The  case  was  argued  by  Mr.  M'Kean,  the  attorney  general  in 
behalf  of  the  ccHnmonwealth,  and  by  Messrs.  E.  Tilghman,  Bawle 
lod  Dallas,  for  tha  creditor. 

The  attorney  general  detailed  the  several  acts  of  assembly »  which 
bore  on  the  present  question. 

The  first  act  which  passed  on  the  subject,  was  that  establishing 
the  comptroller  general's  offlcOi  and  defining  his  jurisdiction  on  the 
18th  April  1782.  2  St.  Laws,  44.  By  this  law  no  lien  was  created 
in  &vor  of  the  state. 

The  act  of  18th  February  1785,  (A  247,)  gave  a  trial  by  jury  on 
in  appeal  from  the  settlement  of  accounts  by  the  comptroller  gen- 
enL  By  §  12,  "  a  settlement  by  the  comptroller  general  and  con- 
firmation of  the  account  by  the  Supreme  Executive  Council,  shall 
be  a  lien  on  all  the  real  estate  of  any  person  found  indebted  to  the 
state;  and  if  the  settlement  shall  be  confirmed  in  the  Supreme 
Ponrt  on  an  appeal,  interest  shall  be  awarded  from  the  date  of  the 
eonfirmation  of  the  said  settlement  of  account  by  the  Supreme  Ex- 
eeutive  Council.''  The  lien  is  declared  to  be  on  all  the  debtor's  lands 
in  the  state,  as  if  judgment  had  been  given  in  favor  of  the  common* 
weskh^  against  such  person,  for  such  debt,  in  the  Supreme  G  ourt 

The  act  for  giving  the  Supreme  Court  original  jurisdiction  in  the 
dty  and  county  of  Philadelphia,  was  passed  on  the  25th  September 
1786.  (/».  471.) 

The  act  for  the  appointment  of  a  Register  General  for  the  pur- 
pose of  registering  the  accounts  of  the  state,  passed  on  the  28th 
Mardi  1789.  {lb.  704)  §  8.  The  comptroller  general  is  thereby  en- 
joined,  to  submit  all  accounts  which  he  shall  thereafter  adjust,  to 
the  in^^ection  and  examination  of  the  said  Begister  Gheneral ;  and 
their  settlements  and  statements  of  public  accounts  shall  be  laid 
before  the  Supreme  Executive  Council,  ^^  in  the  same  manner,  and 
ht  the  same  purposes,"  as  is  provided  by  the  laws  then  in  being  as 
to  aeeoimts  to  be  settled  by  the  said  comptroller  general. 

The  supplement  to  the  last  act,  passed  on  the  80th  September 

1789  (lb.  751,)  provides  by  the  2d  section  that  the  public  accounts 

after  settlement  and  allowance  by  the  Comptroller  and  Register 

Oenendy  should  be  laid  before  the  Supreme  Executive  Council  ^^  in 

the  manner  and  for  the  purpose  mentioned  in  the  3d  section  of  the 
last  set. 

The  act  to  enforce  the  due  collection  of  the  revenue  of  the  state^ 

passed  on  the  Ist  April  1790  {lb.  787.)    The  4th  section  provides, 
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that  the  fatnre  public  accounts  shall  be  first  liquidated  and  adjusted 
bj  theKegister  Q^neral,  then  transmitted  to  the  Comptroller  Gen- 
eral, who  having  examined  and  approved  the  same,  shall  transmit 
them  to  the  President  and  Supreme  Executive  Council,  for  their 
final  approbation,  and  shall  then  be  returned  to  the  Register  Gen- 
eral. And  by  the  5th  section,  it  is  declared,  ^'  that  all  snch  settle- 
ments of  accounts  shall  have  the  like  force  and  effect,  and  be  subject 
to  the  like  appeal,  at  the  instance  of  the  party,  as  settlements  there- 
tofore made  by  tlie  Comptroller  General." 

By  the  acts  of  llth  January  1791  and  18th  April  1791  (1  St. 
Laws,  73)  all  the  powers  which  were  theretofore  vested  iji  the  Su- 
preme Executive  Council,  or  in  the  president  or  vice  president 
thereoi^  are  directed  to  be  exercised  by  the  governor,  until  the  end 
of  next  sessions. 

And  by  the  act  of  21st  September  1791,  (iJ.  113)  the  former 
law  was  extended  to  the  first  day  of  December  next,  and  until  the 
end  of  the  next  session  of  general  assembly.  (After  two  more  con- 
tinuances the  act  was  made  perpetual.  (7^.186.  375.  591.)  But  it 
provides  ^^  that  in  all  cases,  whore  accounts  examined  and  settled  by 

the  Comptroller  General  and  Register  General  or  either  of  them, 
have  heretofore  been  refeiTed  to  the  executive  authority,  to  be  by 
the  said  executive  authority  approved  and  allowed,  or  rejected,  the 
same  shall  only  for  the  future  be  referred  to  the  governor,  when  the 
said  Comptroller  General  and  Register  General  shall  differ  in  opin- 
ion ;  but  in  all  cases  when  they  agree,  only  the  balances  due  on 
each  account  shall  be  certified  by  the  said  Comptroller  General  and 
Register  General  to  the  governor,  who  shall  thereupon  proceed  in 
like  manner  as  if  the  said  accounts  respectively  had  been  referred  to 
him,  according  to  the  former  laws  upon  the  subject."  It  then  gives 
the  appeal  as  heretofore. 

The  act  to  provide  for  the  settlement  of  public  accounts  was 
passed  4th  April  1792.  {Jb.  218.)  The  1st  section  directs,  that  all 
public  aecounts  (except  between  the  United  States  and  this  state, 
and  monies  due  to  the  state  for  land,  and  due  in  the  loan  ofiSces  of 
1773  and  1785)  shall  be  first  liquidated  and  adjusted  by  the  Regis- 
ter General,  and  then  be  examined  by  the  Comptroller  General, 
who  if  he  shall  approve  the  same,  shall  return  them  with  his  appro- 
bation to  the  Begister  General ;  but  if  he  shall  disapprove,  he  shall 
give  his  reasons  in  writing  to  the  Begister  General ;  if  they  cannot 
then  agree,  he  shall  transmit  the  same  with  his  objections  to  the  gov- 
ernor, who  after  hearing  the  reasons  of  the  Begister  General,  shall  de- 
cide, as  the  nature  of  the  case  may  require,  &c.  When  the  party  is  dis- 
satisfied with  the  settlement  of  his  aocounts,  ox  when  there  is  reason 
to  suppose  that  justice  has  not  been  done  to  the  state,  the  governor 
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msj  and  shall  allow  appeak,  or  cause  salts  to  be  instituted  as  the 
case  may  require. 

The  2d  section  directs  how  the  accounts  shall  be  entered  in  the 
txK)kd,  and  that  the  papers  and  vouchers  shall  be  filed  in  the  office 
of  the  Comptroller  General;  and  how  warrants  and  certificates 
ehail  be  issued. 

By  the  3d  section,  certificate  of  balances  are  to  be  reported  by 
theBegister  General  to  the  legislature  in  the  first  week  of  each  en* 
ming  session. 

By  the  4th  section,  the  Comptroller  General  is  to  make  out  a  bal- 
ance sheet,  &c.  and  on  the  1st  July  1792,  he  and  the  Register 
General  are  to  open  regular  books,  Ac. 

By  the  5th  section,  the  Comptroller  General  is  vested  with  sum* 
mary  powers  to  compel  delinquents  to  account  and  pay  the  pub- 
lic monies  in  their  custody. 

By  the  6th  section,  the  State  Treasurer  and  Begister  General 
are  to  deliver  all  accounts  and  vouchers  by  them  respectively  set- 
tied,  to  the  Comptroller  General. 

The  7th  section  repeals  so  much  of  the  act  of  1st  April  1790 
tt relates  to  the  duty  of  the  State  Treasurer,  in  examining  and  can- 
celling certain  certificates. 

And  the  8th  section  directs,  that  the  State  Treasurer  shall  de- 
liver to  the  Register  General  quarterly,  all  certificates  paid  in  from 
the  land  office. 

The  9th  section  prescribes  the  mode  of  election  of  the  State 
Treasurer  annually,  and  that  the  Comptroller  General  and  Regis- 
ter General  be  respectively  appointed  by  the  governor,  subject  to 
removal  on  the  address  of  both  houses. 

By  the  10th  section,  the  Register  General  is  to  exhibit  to  the 
lesrislatnre  an  an  annual  statement  of  the  finances  of  the  common- 
wealth, and  the  State  Treasurer,  a  full  and  correct  annual  state, 
ment  of  his  accounts.  x 

And  lastly,  by  the  11th  section,  "  so  much  of  every  act  of  general 
asBembly,  as  is  thereby  altered  or  supplied,  and  no  more,  is  thereby 
repealed." 

The  act  to  provide  for  the  settlement  of  the  accounts  of  John 
Kicholson,  late  Comptroller  General,  was  passed  on  the  20th 
April  1795.  3  St.  Laws,  790.  It  directs,  that  the  present  Comp- 
iler General  shall  employ  two  accomptants  to  settle  his  prede- 
cessor's accounts,  and  make  report  thereof  to  the  next  session. 

The  question  then  is,  whether  the  settlements  made  by  the 
Comptroller  and  Register  General  of  the  defendants,  operate  as  a 
lien  on  his  lands,  generally  i 

That  settlements  by  the  Comptroller  General,  when .  confirmed 
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by  the  Sapreme  Exeoative  Coancil,  produced  thia  effect,  under 
the  express  words  of  the  12th  section  of  the  act  of  18th  February 
1785,  was  clear  beyond  all  doabt  They  bound  all  the  real  estate 
of  the  debtor  within  the  state,  as  if  a  judgment  had  been  given  in 
the  Sapreme  Court  And  it  has  been  determined  here,  in  White 
Ti  Hamilton,  that  such  judgments  on  removals,  prior  to  the  law 
giving  to  the  Sapreme  Court  original  jurisdiction  in  the  city  and 
county  of  Philadelphia,  were  liens  on  all  the  defendant's  lands 
within  the  state.  The  Circuit  Law  of  20th  March  1799,  §  14,  (4 
St  Laws,  867,)  directs  prospectively,  that  after  the  last  day  of  De- 
cember term  1799,  no  jadgments  rendered,  either  in  the  Supreme 
or  Circuit  Courts,  shall  be  a  lien  on  real  estates,  excepting  in  the 
county,  in  which  such  judgment  shall  be  entered.  But  this  law 
can  have  no  effeat  on  the  point  in  question.  The  law  of  28th 
March  1789,  directs,  that  settlements  made  by  the  Register  and 
Comptroller  General,  shall  be  laid  before  the  Supreme  Executive 
Council,  ^^  in  the  same  manner  and  for  the  same  purposes."  And 
the  law  of  the  1st  April  1790,  in  the  5th  section  provides,  that  all 
such  settlements  *^  shall  have  the  like  force  and  effect,  as  settlements 
theretofore  made  by  the  Comptroller  General." 

When  the  new  state  constitution  came  into  operation,  the  powers 
formerly  vested  in  the  Supreme  Executive  Council,  were  first  de* 
Yolved  on  the  governor  by  an  act  of  the  14th  January  1791,  for  a 
time,  which  was  afterwards  extended  by  the  acts  of  13th  April  1791 
and  21st  September  1791.  By  this  last  law,  accounts  were  no  long- 
er to  be  referred  to  the  governor  for  his  approbation  or  rejecticm^ 
except  in  those  instances,  were  the  Comptroller  General  and  "Reg- 
ister General  should  differ  in  opinion.  The  liens  on  the  lands  of 
public  debtors  are  not  taken  away,  either  expressly,  or  by  any  nec- 
essary implication.  The  act  only  varies  the  form,  but  does  not 
change  the  substance  or  effect  of  such  settlements.  If  it  be  asked^ 
from  what  period  interest  is  to  be  calculated  on  a  confirmation  of 
&e  account  on  an  appeal  to  the  Supreme  Court,  the  governor's 
i^probation  being  no  longer  necessary  i  The  answer  is  ready ; 
from  the  time  of  the  final  settlement.  As  to  certifying  to  the  gov** 
emor  the  balances  due  to  individuals,  it  never  was  the  official  usage. 
The  access  to  the  offices  of  the  Comptroller  and  Register  General, 
was  equally  easy  as  to  that  of  the  secretary  of  state,  for  those  whose 
interests  would  lead  them  te  enquire  of  these  liens ;  and  no  incon- 
veniences could  result  from  the  variation  of  the  form  of  settlement. 

But  it  will  be  uiged  on  behalf  of  the  phdnlif^  that  the  act  of 
4th  April  1792,  is  a  virtual  repeal  of  the  lien,  created  by  the  act 
of  18tn  February  1785.  It  is  answered,  that  it  never  was  de- 
signed to  produce  this  effect ;  for  it  is  express)^  provided  by  the 
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nth  section,  that  bo  mnoh  only  of  fornidr  laws,  as  is  thereby  altera 
ed  or  sapplied,  is  thereby  rep^ed.  The  governor  is  only  to  inter» 
pose  in  a  certain  manner  between  the  Comptroller  General  and 
Begister  General,  where  they  cannot  agree.  As  to  other  cases, 
dieir  dedaiona  where  they  do  agree,  nnlesa  in  the  cases  of  appeal, 
are  oondnaive.  This  law  of  1792,  has  no  negative  words ;  nor  is  it 
inconsistent  with  the  act  of  1785,  as  to  the  point  in  debate,  accord* 
log  to  the  mle  laid  down  in  Foster's  case.  11  Oo.  63,  a.  X  Ld.  Say. 
160.  S  Wila.  146.  The  former  acts  continue  in  force,  unless  so  &r 
as  they  are  altered  or  supplied  by  the  latter  law ;  and  all  of  them 
made  in  pari  maieriOj  must  be  considered  together  and  expounded 
as  (me  act  Doug.  80, 1  Burr.  447. 

The  plaintiff's  counsel  readily  agreed,  that  all  the  acta  on  the  sub* 
jeet  were  to  be  taken  together,  in  order  to  form  a  correct  judgment 
of  the  intention  of  the  legislature.  From  a  strict  attention  of  their 
laogoage^  their  meaning  was  to  be  collected. 

Oases  of  lien  are  matters  ^iricH  juris.  They  should  always  be 
dear  and  positive,  and  never  rest  on  intendment.  Judgments  and 
mortgages  might  be  discovered  with  due  diligence ;  but  it  would 
not  readily  occur  to  any  one  to  search  the  office  of  the  Oomptroll(dr 
General,  for  incumbrances.  Liens  of  this  secret  nature  are  highly 
inconvenient  to  honest  creditors.  Here  the  lien  contended  for,  is  sup* 
posed  to  have  been  created  by  the  state  in  her  own  fii vor,  and  should 
therefore  be  narrowly  watched. 

It  is  admitted,  that  the  legislature  may  establish  ftuch  a  lien,  and 
also  abolish  it.  It  was  at  one  time  established  by  the  law  of  18t2i 
Fd>n]ary  1795,  but  the  confirmation  of  the  account  by  the  Su- 
preme Executive  Council,  was  an  indispensable  term,  and  pre* 
requisite.  The  lands  of  the  debtor  were  not  bound,  unless  the  set* 
tlement  was  thus  confirmed.  The  act  of  13th  April  1782,  raised 
00  lien  on  a  settlement.  The  act  of  28th  March  1789,  pursues  the 
spirit  and  intention  of  the  act  of  1785 ;  and  directs,  that  the  settle- 
ments should  be  laid  before  the  Supreme  Executive  Ck>ancil,  "  in 
fte  same  manner  and  for  the  same  purposes,"  as  is  provided  by  fbr> 
mer  laws.  So  by  the  act  of  the  1st  April  1790,  the  settlements  thus 
oofinnedy  are  to  have  the  ^^  like  force  and  effect''  as  former  settle- 
ments by  the  Comptroller  General.  Under  every  change  of  the  ac- 
eonnting  department,  the  lien  is  thus  preserved,  on  a  concurrence 
of  the  prerequisites.  Not  so  of  the  act  of  21  September  1791,  which 
was  a  mere  temporary  law,  continuing  in  force,  little  better  than 
Bz  mondis,  and  made  in  case  of  the  governor.  He  was  a  single 
person ;  the  Executive  Oouncil  was  composed  of  many ;  and  yet  hii 
interposition  was  essential,  when  the  OomptroUer  and  Begister  Gen- 
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eral  differed  in  opinion.  When  they  did  agree,  thej  were  to  certify 
only  the  balances  due  on  each  account  to  the  gorernor,  who  was  to 
proceed  thereon.  Nothing  of  that  kind  was  done  in  the  present 
instance;  and  it  is  in  vain  to  speak  of  official  nsage,  against  the 
clear  decided  terms  of  an  act  of  the  legislature.  But  it  is  remark- 
able, that  the  expressions  in  the  former  laws,  "  in  the  same  manner, 
and  for  the  same  purposes," — *'  the  settlements  to  have  like  force  and 
effect,"  &c ,  are  wholly  dropped,  and  we  must  suppose  intentionally. 

This  is  still  more  obvious  in  the  act  of  4th  April  1792,  which 
goes  into  all  the  minutiae  of  a  general  and  comprehensive  system, 
providing  for  the  settlement  of  public  accounts.  Not  a  syllable  oc- 
curs respecting  the  lien,  even  when  the  summary  powers  of  the 
Comptroller  G-eneral  to  enforce  payment  from  delinquents  are  de- 
tailed. May  we  not  fairly  infer,  that  some  spark  of  the  same  spirit 
which  dictated  the  law  of  19th  April  1794  (directing  the  order 
in  which  the  debts  of  deceased  peraons  should  be  paid,  and  provid- 
ing that  debts  due  to  the  commonwealth  should  be  last  paid,  3  St. 
Laws  527,  §  14)  influenced  the  public  councils,  to  change  the  for- 
mer system  of  policy?  If  it  was  intended  the  lien  should  have 
effect,  would  it  not  have  been  preserved  by  express  words?  On  the 
3d  April  1794,  the  law  passed  for  the  sale  of  all  the  vacant  landfl 
within  this  commonwealth,  (3  St.  Laws  209)  and  it  would  be  unrea- 
sonable and  inconvenient,  that  the  lien  on  all  lands  should  be  con- 
tinued against  the  debtors. 

It  is  not  practicable  to  execute  the  provisions  of  the  act  of  18th 
February  1785,  when  the  confirmation  of  the  settlement  by  the 
executive  is  taken  away :  For  it  is  clear,  that  no  day  can  be  ascer- 
tained, from  which  interest  can  be  computed,  on  the  settlement  be- 
ing confirmed  by  the  Supreme  Court  on  appeal,  unless  an  ud  war- 
rantable liberty  is  taken  with  the  law,  by  a  substitution  of  other 
words  to  suit  the  particular  case.  If  the  court  should  even  think 
the  present  to  be  oaaita  omisstis  they  will  not  venture  to  supply  it. 

The  court  declared,  that  they  saw  no  great  difficulty  in  the  ques- 
tion submitted  to  the  court  in  the  present  case. 

No  doubt  can  be  entertained,  that  a  general  lien  was  created,  by 
the  settlement  of  an  account  by  the  Comptroller  Qeneral,  when  it 
received  the  approbation  of  the  Supreme  Executive  Council,  under 
the  law  of  18th  February  1785.  When  the  powers  of  this  council 
became  vested  in  the  governor,  by  a  temporary  law  of  the  state 
September  1791,  the  governor's  approbation  of  the  settlement  vrtia 
only  necessary,  when  the  Comptroller  and  Begister  General  dif- 
fered in  opinion :  and  a  provision  of  a  similar  nature  was  made  by  a 
permanent  law  of  the  4th  April  1792.    The  necessity  of  the  gov- 
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emor's  decision  on  the  settlement,  is  wholly  superseded,  unless  the 
Comptroller  Gteneral  shall  disapprove  of  the  settlement  by  the  Eeg- 
ifiter  General. 

The  question  is  then  reduced  to  a  simple  point ;  whether  taking 
all  the  laws  on  the  subject,  the  court  can  say,  that  the  provisions  of 
the  lien  introduced  by  the  law  of  1785,  is  repealed  by  any  subse- 
quent law? 

It  is  agreed,  that  it  is  not  repealed  by  express  words.  Nor  does 
the  court  see  snj  such  necessary  implication.  It  is  not  inconsis- 
iem  with  the  subsequent  laws,  so  that  it  may  be  fairly  construed  to 
be  repealed,  without  negative  words.  On  the  contrary,  the  last 
danse  of  the  act  of  4th  April  17&2,  declares  that  "  so  much  of  eveiy 
aet  of  general  assembly,  as  is  hereby  altered  or  supplied,  and  no 
more,  is  thereby  repealed." 

In  this  view  of  the  subject,  the  court  are  bound  to  decide,  that 
the  settlement  in  the  present  instance,  created  a  lien  on  all  the 
real  estate  of  the  defendant  John  Nicholson  within  the  state ;  and 
that  their  unanimous  opinion  on  the  abstract  questions  ubmitted  to. 
them,  is  in  &vor  of  the  commonwealth. 


-»♦ 


Lessee  of  Kobebt  Dunning,  William  Dunning,  John  Dunning, 
T.TKtrrRT.  Dunning  and  Mask  Dunning  against  James  Oaruthebs. 

Bfamston's  licenses  partake  more  of  warrants  than  locations,  and  hare  all  the  essential 
parts  of  a  warrant :  But  an  unreasonahle  delay  in  not  pursuing  claims  under  either, 
will  be  equally  fatal  to  the  right. 

Some  difference  in  equity  between  one  laying  a  right  on  an  improTement  begun  by  an- 
other, knowing  that  fact,  and  the  case  of  a  stranger  to  such  improvement.  Verdiotfi 
in  ejectment  are  not  conclusive,  but  have  more  or  less  weight  fk>om  circumstances ; 
and  none  are  stronger  than  where  valuable  improvements  have  been  made  in  confi- 
dence of  the  verdict  and  judgment  thereon. 

Ejectment  for  lands  in  West  Pennsbro'  township,  Cnmlierland 
eountj. 

The  action  was  tried  before  Smith,  J.  at  Carlisle  on  the  5th  May 
1803.  Yeates,  J.  declined  taking  any  part  in  the  cause,  having  been 
counsel  for  the  defendant  in  a  former  ejectment  for  these  lands, 
which  was  tried  on  the  23d  May  1782  at  Nisi  Prins. 

A  verdict  being  found  for  the  plaintiff.  Smith,  J.  reported  the 

sabstance  of  the  evidence  given  on  the  trial ;  a  motion  for  a  new 

trial  having  been  made. 

The  plaintiff  claimed  under  two  warrants :  one  in  the  name  of 
William  Armstrong,  dated  16th  April,  1743,  for  150  acres  in  West 
Pennsbro'  township,  on  the  dry  spring,  adjoining  lands  of  Ezekiel 
and  James  Dunning.  On  this  warrant  71.  lOs.  was  paid,  and  on  the 
BeceiverGteneral's  books,  this  entry  was  made  24th  "  November 
1744.  Transferred  to  Robert  Dunning  per  oVder  of  secretary,  and 
said  to  belong  to  Uobert  Dunning." — 13uttliere  appeared  no  assign- 
ment or  indorsement  on  the  warrant. 
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The  other  warrant  was  in  the  name  of  Bobert  Dnnning  afore- 
said, the  grand&ther  of  the  leesors  of  the  plaitiff.  It  was  dated 
19th  Kovember  1743,  and  called  for  200  acresin  West  Pennbro' 
township  including  his  improvement  between  the  lands  of . . .  • 

4 [So  in  the  original.]  Interest  to  commence  from  Ist  March 

187.  On  the  date  of  the  warrant  SI,  was  paid  ot  the  Beceiver 
General.  It  appeared  by  the  field  notes  of  Thomas  Oookson,  esq. 
late  deputy  snrrejor,  that  a  snrvey  was  made  on  Dnnning's  war- 
rant on  the  j)2d  March  1743-4.  To  which  was  snbjoined  ^  this 
memorandum  made  by  Oharles  Morse,  a  clerk  of  Mr.  Oookson's,  this 
claimed  by  John  Oalhoon's  heirs,  under  a  grant  from  the  propri- 
etaries under  the  hand  of  Mr.  Blunston." 

On  the  9th  April  1750,  the  said  Robert  Dunning  devised  to  hia 
son  John,  the  father  of  the  lessors  of  the  plaintiff,  the  tract  of  land 
adjoining  Ezekiel  Dunning  and  John  Davison,,  and  directed  100 
acres  of  it  to  be  cleared  and  deeded  in  the  office.  And  on  the  19th 
June  1764,  a  survey  of  219  acres  145  perches  was  made  by  William 
Lyon  for  John  Dunning,  under  the  two  warrants. 

It  was  marked  on  the  draft,,  that  ^'  173  acres  132  perches  showed 
by  the  pricked  line  in  the  draft,  was  formerly  surveyed  for  Robert 
Dunning  under  his  warrant,  which  Thomas  Calhoon  claims  a 
right  to,  under  an  old  grant  to  his  father  John  Oalhoon.  The  resi- 
due being  46  acres  13  perches  lying  on  the  N.  W.  of  the  old  tract,  is 
added  at  the  request  of  John  Bxmning." 

Parol  testimony  was  adduced  to  prove,  that  in  1757  or  1758  the 
said  John  Dunning  erected  a  small  cabin  on  the  land  and  put  a 
black  man  and  his  wife  in  it.  The  ruins  of  another  cabin  near  the 
bead  of  a  spring  called  Oalhoons,  were  then  visible.  Some  years 
after,  Dunning  sold  the  lands  to  James  Foley  for  400Z.  and  was  to 
make  him  a  patent ;  but  if  he  could  not  do  so,  he  was  to  pay  him 
for  his  improvement.  Foley  built  a  house  and  bam  and  cleared 
according  to  one  witness  10  or  12  acres,  according  to  another  witness 
12  or  15  acres,  and  according  to  a  third  witness  between  20  and  30 
acres.  Dunning  forced  Foley  out  of  possession,  and  the  improve- 
ments of  the  latter  were  valued :  he  made  some  additional  clearing, 
and  died  at  the  flying  camp  in  1776. 

The  defendant  claimed  under  a  license  from  Samuel  Blunston, 
esq.  to  John  Calhoon,  dated  17th  February  1734-5,  ^<  to  settle  and 
improve  200  acres  of  land  on  Bobert  Dunning's  spring,  next  beloMr 
James  Dunning,  to  be  bounded  on  the  upper  side  with  said  Jamesy 
on  the  lower  side  with  Esekiel  Dunning,  on  the  east  and  west  with. 
the  barrens,  and  hereafter  to  be  surveyed  to  the  said  John  Oalhoon^ 
on  the  common  terms  other  landa  in  those  pfrts  are  sold." 
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It  appeared,  that  shortly  afterwards,  the  said  John  Oalhoon  pTO- 

cored  one  James  Johnston  to  asMst  him  in  making  an  improvement 

on  Dunning's  spring ;  they  grubbed  8  acres  ai)id  chopped  and  burnt 

k,  fit  for  ploughing.    During  this  period,  they  lodged  at  the  house 

of  Bobert  Dunning  in  the  neighborhood,  (he  being  the  brother-in- 

kw  of  Calhoon)  who  was  well  satisfied  with  their  making  the  im- 

]Rt>vements,  and  laid  no  claim  to  the  land.  Calhoon  agreed  before 

he  went  ofi^  with  a  neighbor  to  plough  the  land  cleared,  and  mawl 

mUs  to  inclose.it,  and  gave  him  a  mare  in  part  payment.    He  then 

letomed  to  his  &rm  in  Chester  Oonnty ;  and  by  his  will  dated  19th 

September  1752,  devised  all  his  real  estate  to  his  wife  Kebecca  to 

be  disposed  of  among  his  children,  declaring  that  he  had  never  sold 

his  land  in  West  Pennsbro'  to  Bobert  Dunning ;  and  died  in  the 

same  year. 
A  declaration  in  ejectment  to  April  term  1755  by  the  heirs  of 

John  Calhoon  against  John  Dunning,  was  found  amongst  tlie  re- 
cords of  the  Court  of  Common  Pleas,  at  Carlisle.  A  blank  affidavit 
of  the  service  on  the  tenant  was  indorsed  thereon,  but  not  filled 
up;  nor  was  there  any  docket  entry  of  it.  But  the  testimony  given 
by  James  Smith,  esq.  on  a  former  trial  in  May  1782  stated,  that  he 
drew  the  declaration  and  that  in  the  term  of  April  1755,  John 
Dunning  called  on  him  at  Carlisle,  and  told  him  he  had  been  served 
with  the  ejectment ;  that  he  would  employ  an  attorney  to  appear 
for  him,  as  he  knew  Oalhoon  had  a  grant  from  Mr.  Blunston,  and 
iiveiy  one  told  him  he  had  the  eldest  and  best  right,  that  he  would 
quit  the  possession  and  give  Mrs.  Oalhoon  no  more  trouble  ;  and 
he  actoally  did  quit  the  possession  of  the  premises  accordingly. 

On  the  dOdi  July  1763,  Bebecca  Oalhoon  conveyed  the  land  to 
her  son  James  Oalhoon  in  pursuance  of  the  powers  in  her  husband's 
wiD,  and  John  Dunning  having  again  obtained  possession  the  said 
James  brought  an  ejectment  against  him  to  July  term  1768 ;  and 
in  Apnl  term  1773,  judgment  was  obtained  against  the  casual  ejec- 
tor, the  defendant's  attorney  reusing  to  confess  lease  entry  and  ous- 
ter, agreeably  to  the  common  rule.  Previous  hereto  on  the  19th 
June  1764^  a  survey  of  219  acres  145  perches  was  made  by  John 
Armstrong  depaty  surveyor  under  Blunston's  h'oense.  And  a  caveat 
being  filed  by  Thomas  Calhoon  in  behalf  of  the  devisees  of  John 
Oalhoon,  against  the  said  John  Dunning,  the  board  of  property  made 
a  decision  thereon  upon  the  the  24th  November  1766 ;  wherein  af- 
ter reciting  that  it  appeared  to  the  board  that  William  Armstrong 
had  received  back  the  money  which  he  had  paid  on  his  warrant  in 
1773 ;  that  John  Calhoon  had  obtained  Mr.  Blunston's  license  in 
1734-5^  and  in  the  same  year  made  his  settlement  on  the   land ; 
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that  Armstrong  the  first  warrantee  had  been  told  by  Bobert  Dnnn* 
ing,  that  the  land  belonged  to  John  Oalhoon,  and  he  had  purchased 
from  him ;  that  Dunning's  survey  was  caveated  in  Cookson's  field 
notes  ;  that  the  widow  of  John  Dunning  had  opposed  a  survey  at- 
tempted to  be  made  under  the  license ;  that  Robert  Dunning  died 
in  1750,  and  John  Colhoon  in  1752;  that  after  Colhoon's  death, 
John  Dunning  took  possession,  and  built  a  cabin  on  the  lands ;  that 
the  devisees  of  John  Oalhoon,  brought  an  ejectment  against  him, 
and  obtained  the  possession ;  and  that  John  Dunning,  after  buying 
in  Armstrong's  warrant,  had  obtained  a  new  survey  in  1764 ;  the 
Board  directed,  and  ordered  that  the  survey  be  returned  on  the  li- 
cence granted  by  Blunston,  and  a  patent  be  issued  thereon ;  and 
that  the  survey  made  on  Armstrong's  or  Dunning's  warrant  ought 
not  to  be  accepted. 

On  the  10th  December  1773,  James  Galhoon  entered  into  arti- 
cles with  James  Oaruthers,  the  defendant  in  the  present  suit ;  by 
which  the  latter  was  to  receive  possession  of  the  lands,  and  to  pay 
therefor  900/.  by  instalments.  The  former  covenanted  to  defend 
the  title  i^ainst  the  claim  of  John  Dunning,  and  to  repay  the  money 
and  deliver  up  the  outstanding  bonds,  in  case  of  Ids  recovery  ;  all 
the  consideration  was  paid. 

John  Dunning  brought  a  new  ejectment  against  James  Calhoon 
to  April  term  1774,  when  being  removed  into  the  Supreme  Court, 
came  on  to  trial,  after  Dunning^s  death,  at  Kisi  Prius  at  Carlisle, 
on  the  23d  May  1782,  when  a  verdict  was  given  for  the  defendant, 
and  judgment  was  rendered  thereon. 

On  the  5th  September  1788,  and  a  re-survey  was  made  by  Samuel 
Lyon,  of  250  acres,  and  53  perches,  and  on  the  23rd  April  1789,  a 
patent  issued  to  James  Galhoon. 

^  It  further  appeared  by  parol  testimony,  that  in  the  interm^iate 
period,  between  the  trial  in  1782  and  the  commencement  of  this 
ejectment  in  1796,  the  defendant  had  made  many  valuable  improve- 
ments on  the  lands  in  question.  He  built  a  stone  house  and  bam 
near  the  head  of  the  spring  called  Oalhoon's,  a  large  double  house 
and  saw  mill,  and  cleared  a  considerable  quantity  of  lamd. 

The  defendant's  counsel  having  moved  for  a  new  trial,  Smitli  J. 
recommended,  that  the  argument  should  be  had  before  the  T^hole 
court  in  Philadelphia,  without  prejudice  to  either  side  which,  -wba 
mltually  agreed  to. 

And  this  term,  the  cause  having  been  argued  at  ^;reat  length,  and 
with  much  ability,  on  its  merits,  by  Messrs.  W.  Tilghman  and 
Watts,  for  the  plaintiff,  and  Messrs.  E.  Tilghman  and  Duncan,  for 
the  defendant, — 
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Shippen,  C.  J.  delivered  his  opinion  as  follows : 

The  defendant's  title  is  first,  in  point  of  time.  On  the  17th  Feb- 
marj  173-1-5,  John  Galhoon  obtained  a  license  from  Samuel  Blunston, 
to  settle  and  improve  200  acres  of  land  on  Robert  Dimning's  spring, 
bounded  as  is  mentioned  therein  ;  to  be  surveyed  to  the  said  John  Gsd- 
hoon,  on  the  common  terms.  Shortly  after  this,  Galhoon  enters  up- 
on the  land,  clears  three  or  four  acres,  and  employs  a  person  to  fence 
and  plough  it.  He  then  returned  to  Chester  county,  where  he  re- 
mained several  years,  without  pursuing  his  improvement,  or  getting 
any^  survey  made. 

in  March  1743-4,  Robert  Dunning  obtained  a  warrant  for  the  same 

land,  and  got  a  survey  made  in  a  short  time  after.  The  plaintiff  claims 
title  under  this  warrant  and  survey ;  under  the  idea,  that  Calhoon  had 
abandoned  his  claim,  by  not  following  it  up  in  a  reasonable  time. 

As  to  the  nature  of  Blunston's  licenses,  they  were  issued  under  a 
special  commission  from  the  proprietaries  to  Samuel  Blunston,  a  gen- 
deman  resident  on  the  banks  of  the  Sosquehannah,  to  encourage  the 
settlement  of  the  country.  Most  of  the  early  titles  over  the  Susque- 
hannah,  originated  in  these  licenses. 

The  legal  effect  of  these  licenses,  has  been  differently  construed,  by 
the  different  counsel.  By  some,  they  are  likened  to  locations,  by  oth- 
ers, to  warrants.  I  take  it,  they  are  not  strictly  analogous  to  either, 
but  certainly  partake  more  of  warrants  than  locations.  They  have  in- 
dee  1  all  the  essential  parts  of  a  warrant,  except  in  the  single  circum* 
stance  of  the  purchase  money  not  being  previously  paid ;  they  contain 
ft  direction  to  make  a  survey,  equally  with  a  warrant ;  and  the  truth  is 
that  it  was  the  constant  usage  of  surveyors,  to  make  surveys  under 
them,  in  the  same  manner  as  under  warrants,  and  such  surveys  were 
uniformly  accepted  in  the  office. 

But  if  in  the  present  case,  Galhoon  had  got  a  warrant  instead  of  a 
license,  if  the  fact  be,  that  he  abandoned  his  claim  by  an  unreasonable 
delay  in  not  pursuing  it,  it  will  be  equally  fatal  to  his  right,  whether 
founded  on  a  warrant  or  a  license. 

Was  there  then  such  abandonment,  as  entitled  another  person,  to 
obtain  a  title  to  it  by  warrant  and  survey?  The  length  of  time  that 
dapsed,  before  Galhoon  took  any  step  to  confirm  his  right,  would  cer- 
tainly in  an  ordinary  case,  deprive  him  of  his  right.  But  a  consider- 
able question  arises,  whether  under  the  circumstances  of  this  case,  and 
ooDsidering  who  the  party  was  who  opposed  his  right,  and  in  what 
manner  he  obtained  an  adverse  right,  these  shall  take  the  defendant 
out  of  the  common  case  ? 

Robert  Dunning  appears  to  have  been  privy  to  Galhoon-'s  original 

Teates,  Vol.  IV.  ^ 
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right.  Galhoon  lodged  at  his  house,  which  was  in  the  neighborhood, 
when  he  made  his  clearing.     And  there  is  some  difference  in  equity, 

between  a  man's  laying  a  right  upon  land,  even  in  the  case  of  an  im- 
proYoment  where  he  knows  an  improvement  to  have  been  begun  by  ano- 
ther, and  where  a  perfect  stranger  lays  such  a  right.     Still  if  there  was 

no  other  circumstance  in  the  case,and  there  had  been  an  evident  dere- 
liction, this  perhaps  alone  would  not  have  served  the  original  taker  up. 
But  in  this  case  there  is  a  much  stronger  circumstance.  Robert 
Dunning,  when  he  applied  for  a  warrant  in  1743,  not  only  knew  of 
Calhoon's  prior  right,  but  in  some  measure  recognized  it,  and  was 
guilty,  as  appears  to  me,  of  a  deception  upon  the  office.  It  seems 
there  was  a  prior  warrant  for  this  same  land,  taken  out  by  one  Wil- 
liam Armstrong,  whom  he  prevails  upon  to  surrender  his  warrant  to 
him,  upon  an  allegation  that  he  could  acquire  no  right  under  it,  on  ac- 
count of  Galhoon's  having  an  earlier  right  under  a  license  from  Bluns- 
ton.  This  warrant  being  then  out  of  his  way,  he  has  recourse  to  an 
absolute  falsehood,  by  asserting,  that  he  had  purchased  from  Calhoon, 
his  earlier  right.  If  these  facts  are  true,  his  title  was  founded  in  fraud, 
and  can  have  no  support  either  in  law  or  equity. 

It  is  however  asserted,  that  this  deception  and  this  fraud  do  not  ap- 
pear in  the  evidence,  except  from  the  decision  of  the  board  of  Property 
and  that  facts  recited  in  the  minutes  of  that  decision  not  appearing  to 
have  been  authenticated  upon  oath,  ought  to  have  but  little  weight. 
This  board  had  certainly  no  strictly  judicial  authority,  but  it  was  a 
tribunal  known  to  the  laws.  And  what  has  great  weight  with  me,  the 
presiding  member  of  it  was  a  gentleman  of  acknowledged  abilities  as 
a  lawyer,  and  well  known  to  myself  from  a  long  acquaintance,  and 
thorough  knowledge  of  him^  to  be  a  person  not  only  of  great  humani- 
ty, but  of  the  strictest  veracity  and  sterling  integrity.  This  possibly 
may  tend  to  work  a  stronger  conviction  in  my  mind,  of  he  truth  of 
what  he  certifies,  than  it  may  in  the  minds  of  men,  who  know  him  not 
BO  well ;  but  to  me,  it  is  irresistible.  Under  this  persuasion,  I  cannot 
doubt,  but  there  has  been  somo  foul  play  in  this  transaction,  and  can- 
not ease  my  conscience,  without  giving  my  voice  in  favor  of  a  re-hear- 
ing of  the  cause. 

Much  has  been  said  on  both  sides,  on  the  effect  of  a  former  verdict. 
It  is  certainly  not  conclusive  in  the  case  of  ejectments,  as  in  other 
actions  ;  but  it  deserves  more  or  less  weight  from  circumstances.  No 
stronger  circumstance  can  appear  to  give  it  weight,  than  what  has 
happened  in  the  present  case.  The  contract  for  the  purchase  of  this 
la^d  was  indeed  made  before  the  contest  had  received  a  decision  ; 
but  after  the  cause  had  been  solemnly  tried  in  the  highest  court  of  ju<* 
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dicatore  in  this  state,  and  a  verdict  given  in  favor  of  the  title  of  the 
present  defendant,  he  had  every  reason  to  snppose  the  dispute  was  at 
jiest.  In  confidenoe  of  that  verdict  and  judgment^lie  makes  very  vala- 
able  improyements,  by  erecting  costly  buildings ,  and  other  additions 
to  the  value  of  the  land.  This,  though  not  a  reason  to  divest  another 
of  a  clear  right,  yet  ought  reasonably  to  create  a  bias  in  favor  of  a 
former  verdict ;  and  ought  particularly  to  weigh  with  the  court,  not  to 
diange  the  possession,  if  they  discover  a  reasonable  doubt  that  justice 
lias  not  been  done  in  the  last  trial.  This  doubt«  I  acknowledge,  exists 
in  my  mind.     I  therefore  give  my  voice  in  favor  of  a  new  trial. 

Smith  and  Brackenridge,  justices,  concurred. 
Verdict  set  aside,  and  a  new  trial  awarded. 


MARCH  TERM,  1804. 

COKAM — SHIPPBN,   CHIEF  JUSTICE,   YEATES,  SMITH  A17D  BRACEENBIDGEy 


JUSTICES.  i 


♦^ 


BoBSRT  Hazelhubst  and  Isaac  Hazelhuest  against  Mabt  Kean, 

administratrix  of  Robert  Eean. 

Bflb  of  exchange  drawn  in  South  Carolina,  on  a  person  residing  in  any  other  of  the 
United  States,  and  protested,  the  holder  of  the  bill  is  entitled  to  10  per  cent,  dam- 
ages, thoagh  the  bill  is  not  returned  back  to  South  Carolina.  But  where  such  bill  is 
snlj  giTen  as  an  additional  security  to  a  bottomree  bond,  no  damages  are  reooTe:- 

Suit  on  a  bill  of  exchange,  drawn  at  Charleston  in  South  Carolina, 

OB  the  16th  May  1798,  bj  the  defendant's  intestate,  on  Henry  Hender- 

SQD,  in  Philadelphia,  for  $2939  13,  payable  to  the  plaintiffs  at  sixty 

&JB  sight.     The  bill  was  accepted  by  Henderson  on  the  1st  June  1798, 

protested  on  the  3d  August  following  for  non-payment,  and  notice 

tliereof  giren  immediately  to  the  drawer. 
It  was  admitted  by  the  plaintiffs,  that  the  principal  sum  had  been 

ptid ;  but  they  contended,  that  they  were  entitled  to  10  per  cent,  dam- 
ages, on  the  protested  bill,  under  a  law  of  South  Carolina,  passed  22d' 
Uanh  1786,  the  3d  section  whereof,  is  in  these  words : 

"  All  bills  of  exchange  drawn  upon  persons  resident  within  the  United 
States,  and  out  of  this  state,  and  which  shall  be  returned  protested,  the 
damages  of  sach  protested  bill  shall  be  10  per  cent,  on  the  sum  drawn 
for.    And  all  bills  in  like  mf^nnei*,  drawn  upon  persons  resident  in  any 
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part  of  North  America,  or  within  any  of  the  West  India  islands  and 
protested^  the  damages  shall  be  12}  per  cent,  and  all  bills  drawn  on 
persons  resident  in  any  other  part  of  the  world,  being  protested,  the 
damages  shall  be  15  per  cent  on  the  sums  mentioned  in  such  bills  re- 
spectively, and  all  charges  incidental  thereto,  with  lawful  interest  as 
aforesaid,  until  the  same  be  paid.  "    (So.  Carol.  Laws,  408.) 

The  defendant  resisted  the  claim  of  damages.  If  the  law  of  a  sis- 
ter state  is  to  govern  our  courts  of  justice,  the  plaintiffs  have  not  com- 
plied with  its  injunctions,  by  a  return  of  the  protested  bill. 

By  the  court.  The  lex  loci  must  govern  in  cases  of  this  nature. 
Cowp.  343.  The  parties  must  be  supposed  to  have  in  contemplation 
the  law  of  the  place,  where  the  contract  is  made,  and  it  necessarily 
forms  a  part  of  the  contract.  On  bonds  executed  in  Ireland,  where 
the  legal  interest  is  6  per  cent.,  the  English  courts  uniformly  allow  Irish 
interest.  The  same  rule  holds  as  to  bonds  in  India,  and  bills  of  exchange 
drawn  in  different  parts  of  Europe. 

In  the  present  case,  the  plaintiffs  are  entitled  to  damages,  unless  the 
words  ^^  returned  protested"  in  the  Sd  section  of  the  act,  make  it  in- 
dispensably necessary,  that  the  protested  bill  should  be  sent  back  to  the 
state  of  South  Carolina.  Why  should  such  bill  be  returned  thither,  un- 
less the  drawer  or  indorser,  against  whom  the  suit  is  to  be  brought^ 
lives  in  that  state  ?  Can  it  answer  any  useful  or  valuable  purpose  tp 
return  the  bill,  and  then  have  it  sent  back  in  order  to  found  a  claim  for 
damages  ?  In  the  meanwhile,  the  party  against  whom  the  action  is 
intended  to  be  brought,  may  leave  the  country,  or  abscond. 

The  penalty  was  intended  to  make  men  cautious  in  drawing  bills  ; 
and  we  think  the  reason  of  the  law  is  fully  complied  with,  by  restrictiDg 
the  word  ^'  returned  ^  to  such  instances,  where  the  defendant  resides 
within  the  jurisdiction  of  the  state.  We  are  fortified  in  this  opinion  ^ 
by  other  provisions  in  the  act.  In  the  cases  of  bills  drawn  on  persona 
residing  in  any  part  of  North  America,  out  of  the  Unite^  States,  or  in 
the  West  Indies,  or  in  any  other  part  of  the  world,  no  return  of  the  pro- 
tested bill  is  made  necessary ;  and  no  rational  ground  can  be  assigned 
,for  the  distinction  contended  for  by  the  defendant. 

The  jury  gave  a  verdict  for  the  plaintiffs  for  $293  91. 

A  new  tri  \\  w.is  afterwards  moved  for,  but  the  court  adhered  to-tliQ 
opinion  which  thj  chief  justice  had  delivered,  as  to  the  damages. 
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Anotlier  groand  was  then  shown.  It  was  stated  on  the  trial,  that 
the  ship  Louisa  arrived  at  Gharlestown  from  Bourdeaux  in  distress, 
and  that  the  bill  was  drawn  by  the  captain  on  his  owner  for  necessary 
repairs*  seamen's  wages,  &c.  But  it  appeared  in  evidence,  that  a 
bottomree  bond  had  been  taken  by  the  plaintiffis  from  the  captain,  for 
the  amount,  and  the  ship  had  been  libelled  in  the  District  Court,  and 
sold  thereupon,  and  the  supposed  principal  of  the  bill  had  been  received 
by  the  plaintiffs  from  the  marshall.  This  bottomree  bond  bore  date, 
the  day  previous  to  the  date  of  the  bill  of  exchange ;  and  therefore 
the  idea  taken  up  at  the  trial,  that  the  bottomree  bill  was  not  the  original 
debt,  but  only  a  collateral  security,  was  wholly  unfounded.  If  the  bill 
of  exchange  was  drawn  merely  as  an  additional  security,  no  damages 
were  recoverable  thereupon. 

Calculations  were  shown  on  both  sides  :  and  the  court,  after  keeping 
the  matter  under  advisement  for  some  days,  awarded  a  new  trial. 

Mr.  Dallas  jDro  quer. 

Messrs.  E.  Tilghman  and  Heatly  pro  def. 


Bebecca  Matbuby,  John  Warder  and  James  Yaux  against  Amos 

Jones. 

Same  against  Same. 
Same  against  Same. 

SberiflTifl  bound  to  sell  the  defendant's  personal  property  before  he  can  seU  his  lands 
but  he  my  proceed  otherwise  with  the  party's  consent. 

It  is  not  necessary  to  notify  the  defendant  of  the  time  and  place  of  taking  an  inquisi- 
tion on  ^e  lands  levied  on.  Nor  is  the  sheriff  bound  to  levy  on  all  the  defendant's 
knda  in  his  bailiwick,  though  he  cannot  cut  up  and  divide  a  particular  tract* 

Jodgment  entered  14th  November  1808,  in  Philadelphia  county  :  tetiatum  fi.  fa,:  to 

Montgomery  county  tested  on  the  second  return  day  of  September  term  1803,  retuma- 
Ue  on  the  last  return  day  of  December  term  following,  founded  not  a^.  fa,  not  actu- 
heldgood.  ** 


Judgments  were  entered  in  these  actions,  on  the  14th  November 
1803,  as  of  the  September  term  preceding.  Writs  of  testatum  fieri 
/aeias  were  issued  to  Montgomery  coanty,  tested  on  the  17th  Septem- 
ber 1803,  (the  section  return  day)  returnable  on  the  31st  December 
followiiig  (the  last  return  day  of  the  term)  but  no  writs  ol  fieri  facias 
had  been  actually  issued,  and  were  only  marked  on  the  docket.  The 
ieMtaitun  in  the  first  suit  was  indorsed,  real  debt  650/.  and  interest 
from  the  judgment,  and  was  levied  on  105  acres  of  land  in  Douglass 
township.  The  like  sum  was  indorsed  on  the  second  testaium^  upon 
iridch  other  lands  were  levied.  On  the  third  testatumy  the  real  debt 
was  marked  98/.  5«.  bd.  and  interest  from  the  judgment,  and  the  sheriff 
letamed  goods  levied. 
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Mr.  Frazer  for  the  def endant,  now  moved  for  a  rule  to  show  cause, 
why  the  three  ezecations  should  not  be  set  aside,  on  four  grounds. 

1.  The  sheriff  levied  on  the  personal  property  of  the  defendant  to 
the  amount  of  2000/.  as  appears  by  the  defendant's  affidavit.  Lands 
are  only  liable  to  sale,  when  no  sufficient  personal  estate  is  to  be  found, 
under  the  laws  of  1700  and  1705.  1  Dall.  St.  Laws  12.  68. 

2.  No  notice  was  given  to  the  defendant  of  the  time  of  the  sheriff's 
taking  the  inquisitions,  condemning  the  lands.  This  is  in  effect  con- 
demning the  party  unheard. 

3.  All  the  defendant's  lands  in  Montgomery  county  have  not  been 
taken  in  execution.  If  the  whole  had  been  levied  on,  possibly  the 
yearly  rents  and  profits  might  be  sufficient  to  satisfy  the  debts  beyond 
all  reprizes,  within  twenty  years ;  and  the  proceeding  against  a  part 
is  a  fraud  on  the  provisions  of  the  act  of  1705. 

4.  The  executions  have  issued  informally,  and  are  not  warranted 
by  any  law  of  the  state. 

Mr.  Wells  for  the  plaintiff  observed,  that  the  act  of  the  defendant 
prevented  the  sheriff  from  going  on  with  the  sales  of  the  personal  property 
and  at  his  instance  the  real  estate  was  levied  on.  That  the  practice  under 
the  act  of  1705  had  never  required  any  notice  to  be  given  to  the  defen- 
dant of  the  holding  an  inquisition,  or  that  the  whole  of  his  lands  held 
under  different  titles  should  be  taken  in  execution  and  that  the  execu- 
tions issued  in  the  present  instance  were  warranted  by  the  decision  of 
the  court  in  Ewing  v.  M'Nair.  2  Dall.  269. 

By  the  court.  The  sheriff  is  bound  to  sell  the  defendant's  personal 
property,  before  he  can  proceed  to  the  sale  of  his  lands  :  but  he  may 
be  discharged  from  responsibility  in  this  particular,  by  the  act  of  the 
party  himself. 

It  never  has  been  held  necessary  to  notify  the  defendant  of  the  time 
and  place  of  taking  an  inquisition  on  lands  levied  on.  A  contrary 
practice  has  uniformaly  prevailed,  and  we  have  never  known  inconven- 
iences to  arise  from  it. 

Nor  is  the  sheriff  bound  to  levy  on  all  the  defendant's  lands  in  his 
bailiwick  :  It  is  true,  he  cannot  cut  up  and  divide  particular  tracts, 
but  he  is  bound  to  follow  the  directions  of  the  plaintiff,  as  to  seizing 
on  a  specific  tract,  and  this  is  constantly  done. 

No  injury  will  be  done  by  supporting  the  present  executions. 
It  will  conduce  to  justice,  by  preventing  a  defendant  from  alien- 
ing his  property  to  the  prejudice  of  his  creditors.  It  is  not 
stronger    than   the    case    of    Ewing  v.  M'Nair  cited,  and  is  w^r- 
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noted  by  the  act  of  April  18th,  1795.  S  St.  Laws  770.    Rule  to  show 
cause  denied. 

The  parties  afterwards  came  to  a  compromise^  and  the  plaintiff's 
eooDsel  agreed  not  to  proQeed  to  the  sale  of  the  lands,  until  the  16th 
Majnext. 


•  m  m  #* 


Appeal  of  Gbobgb  M'Cullough  and  Isabbl  his  wife  executors  of 
Thomas  Grubb,  from  the  decree  of  the  Orphan's  Court  of  Lancaster 
cooDtyy  on  the  settlement  of  their  administration  account. 

Bj  a  devim  to  testator^s  wife,  of  all  the  benefits  of  all  his  real  estate  until  his  ohildrea 
eome  of  age,  grain  growing  in  the  ground  at  the  time  of  the  testator^a  death,  passes 
to  the  widow. 

Thb  sole  question  arose  on  the  will  of  the  testator,  dated  27th  May 
1777,  in  which  there  was  the  following  clause.  ^'  I  give  unto  my  well 
bdoved  wife  Isabel  Grubb,  the  remaining  part  of  all  my  personal  estate, 
•ad  the  benefits  of  all  my  real  estate,  till  the  children  my  sons  within 
mentioned  come  of  age  to  enjoy  their  possessions." 

Grain  was  growing  in  the  ground  at  the  time  of  the  testator's  death. 
The  executors  charged  themselves  therewith  in  the  inventory,  and  pray- 
ed credit  for  the  amount  87/.  10«.  in  their  account :  but  the  court  re- 
fued  to  allow  the  credit. 

By  the  court.  By  devise  of  land  in  fee  or  for  life,  corn  growing  in 
the  ground  at  the  time  of  the  testator's  death,  will  pass  to  the  devisee, 
thoagh  in  the  case  of  an  intestacy,  such  com  will  be  accounted  assets* 
Winch.  51.  Cro.  EL  61.  1  RoL  Ab.  727,  Hob.  182.  Gilb.  Law  of 
Evid.  251.  3  Atky.  16.  Harger.  Go.  Lit.  55.  b.  note  2.  Of  this  there 
eao  be  no  question.  Will  a  devise  of  the  benefits  of  the  estate  during 
tlM  minori^  of  children  make  a  difference  ? 

For  the  appellants.  It  is  apprehended  not.  By  a  devise  of  the 
profits  of  the  land,  the  interest  in  the  land  is  vested  in  the  devisee.  Co. 
lat.  4.  b.  Cro.  El.  109.  190.  See  also  1  Vez.  172. 10  Mod.  287.  Dy. 
210. 

Per  cur.    Let  the  decree  of  the  Orphans  court  be  reversed. 

Messrs.  Smith  and  Hopkins  for  appellants. 
Ur.  Ingersoll  for  appellees. 
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Joseph  Coulon  against  Johk  Morton  and  Josiah  Hewbs  executors 
of  Joseph  Anthont,  deceased,  samving  partner  of  Thomas  S.  An* 
THONT,  trading  under  the  firm  of  Joseph  Anthont  and  Son. 

John  Morton  et  al.  executors,  fccr.  against  Joseph  Coulon,  John 
Maybin,  surviving  partner  of  Joseph  Anthony  and  Company  against 
Joseph  Coulon.  Joseph  Gotji/>s  against  John  Maybin,  surviving 
partner. 

The  court  will  not  lead  its  aid  to  enforce  a  contract  between  a  for^gner  and  a  cidzen, 
whereby  vessels  are  bought  and  equipped,  registered  and  navigated  in  the  nnme  of  the 
latter  and  for  the  use  of  the  former  in  violation  of  the  laws  of  tlie  U.  S. ;  and  on 
that  ground  set  aside  tlie  reports  of  referees,  though  a  debt  was  really  due. 

Court  disapprove  of  letters  written  by  a  party  to  ao  individual  referee  on  the  subject  in 
dispute,  though  done  wltliout  an  improper  view. 

These  four  actions  were  referred,  by  consent  of  the  different  parties, 
to  John  Perot,  James  Vanuxem  and  Robert  Ralston  or  any  two  of  them. 

On  the  22d  February  1803,  they  signed  their  reports. 

In  the  first  action,  they  found  for  the  plaintiff  Coulon,  the  sum  o£ 
$1207  23  cents,  due  from  the  defendants  as  executors  ;  and  also  that 
the  plaintiff  was  entitled  to  receive  from  the  defendants,  or  John  May- 
bin  the  surviving  partner,  4,260,107,  livres  and  2  sous  of  a  depreciated 
paper  currency,  placed  under  the  care  of  Henry  R.  Balance,  at  the  Isle 
of  France,  being  the  sales  of  a  cargo  shipped  by  the  ship  Northern  Lib* 
erties. 

In  the  second  action,  they  found  for  the  defendant. 

In  the  third  action,  they  found  for  the  plaintiff  Maybin,  the  sum  of 
$30,708  16  cents  due  from  the  defendant  Coulon  ;  and  that  on  the 
payment  thereof  the  defendant  would  be  entitled  to  receive  from  the 
plaintiff  the  ship  Little  Martha,  subject  to  wharfage  and  attendance 
subsequent  to  20th  November  1802,  and  also  to  112/.  Ss.  6d.  sterlings 
when  the  same  should  be  recovered  from  Humble,  Hurry  and  Holland, 
merchants,  in  Liverpool. 

And  in  the  last  action,  they  found  for  the  defendant. 

These  reports  were  excepted  to  on  the  part  of  Coulon,  and  a  great 
mass  of  evidence  brought  before  the  court  on  both  sides.  The  referees 
were  fully  examined,  and  the  matters  both  of  fact  and  of  law,  were 
urged  at  great  length  at  the  last  term  and  during  the  present  term,  by 
Messrs  Dallas  and  Du  Ponceau  in  behalf  of  Coulon,  and  by  Messrs. 
IngersoU  and  M.  Levy,  for  the  adverse  parties.  The  hearing  consumed 
nearly  five  days. 

It  appeared,  that  Coulon  was  an  opulent  French  citizen,  and  came  into 
this  state  an  alien  in  the  fall  of  1794.  He  was  naturalized  here  iu 
February  1798. 

The   partnership  of    Joseph  Anthony    and  Son  commenced    in 
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1790.    The  pftrtaiership  of  Joseph  Anthony,  Josiah  Hewes,  Anthony 
•nd  John  Maybin  commonced  ^n  March  1796,  Joseph  Anthony  died  in 
September  1798,  and  Josiah  Hewes  Anthony  died  in  1800,  leaving 
John  Maybin  surviving  partner. 

On  the  26th  December  1794,  Qoulon  wrote  a  letterto  Anthony  and 
Bon,  wherein  he  informed  them  that  he  was  the  sole  owner  of  thePan* 
ish  ship  Yictorina  and  her  cargo,  then  in  the  river  Delaware  ;  and  re* 
qaested  them  to  execute  a  fictitious  sale  of  the  cargo  in  their  bookSy 
and  he  wonld  allow  them  a  commission  thereon  to  be  paid  by  them- 
lelves,  but  requiring  them  to  advance  him  $25,000  in  the  course  of 
die  next  month.  He  enjoined  them  the  most  profound  secrecy.  In  a 
sobsequent  letter  of  the  6th  of  January  1795,  he  again  leaves  it  to 
them  to  fix  their  commissions,  for  transacting  the  business. 

On  the  16th  of  the  same  month,  they  returned  him  an  answer,  that 
Aey  will  only  charge  him  the  usual  commissions ;  that  the  business 
vith  him  was  by  no  means  desirable,  and  they  did  not  covet  it. 

Joseph  Anthony  and  Son  received  the  cargo  into  their  possession, 
on  which  Coulon  affixed  the  selling  prices. 

In  July  1796,  Anthony  and  Compay  after  a  previous  communica- 
tion with  Coulon,  and  by  his  order,  authorized  George  and  Hugh  Pol- 
lock of  New  York  to  purchase  the  ship  America  on  their  account,  and 
to  go  as  far  as  $14,000.  This  was  to  be  effected  with  the  proper 
fimds  of  Coulon,  but  the  property  masqued  in  the  name  of  Anthony 
and  Company.  The  purchase  was  made  accordingly,  and  a  further 
Bamof$27,656  97  cents  was  expended  in  disbursements  on  her,  exclusive 
of  her  first  cost. 

The  America  received  a  temporary  register  at  New  York  as  the 
property  of  Anthony  and  Company  on  the  80th  of  August  1796,  and 
iailed  from  that  port  to  the  East  Indies  ;  and  in  the  month  following, 
pohdes  were  effected  on  the  ship  and  cargo,  both  at  New  York  and 
Philadelphia,  to  a  considerable  amount,  wherein  they  were  warranted 
to  be  the  property  of  Anthony  and  Company.  She  returned  from 
Madrass  into  the  port  of  Philadelphia  in  March  1798,  underwent  a 
complete  repair,  and  was  aftewards  sold  to  Nicklin  and  Griffith  for 
$60,000,  and  his  register  transferred  to  them  by  John  Maybin,  the 
evrriving  partner,  on  the  14th  of  March  1799  ;  and  the  bond  at  New 
York  was  canceled,  on  the  first  register  being  delivered  up.  On  the 
16th  Febmary  preceding,  Coulen  agreed  to  this  sale,  and  expressed 
himself  better  pleased  therewith,  as  it  would  enable  the  Company  to 
Mdve  the  large  debt  due  to  them. 

On  the  3d  July  1798,  Joseph  Anthony  and  Company  complained  that 

fhej  were  in  advanceforthe  America  alone  above  $20,000,  the  goods 

of  Coulon  in  their  hands  being  locked  up  at  too  high  prices,  and  wisho 


26  CASES  IN  THE  SUPREME  COURT  [1804 

him  to  take  his  affairs  into  his  own  hands.  In  the  coarse  of  that 
year,  several  letters  from.Caulon  stated  that  the  repairs  of  the  Ameri- 
ca greatly  exceeded  the  estimate  and  his  instructions. 

Another  vessel  called  the  Little  Martha,  sailed  under  the  names  of 
Anthonj  andCompanj,  though  really  belonging  to  Coulon.  Ship- 
ments were  also  made  in  their  names  for  the  use  of  Coulon  ;  and  in 
one  instance  they  obtained  payment  from  the  underwriters  for  a  loss 
on  the  vessel  Hannah. 

r 

Anthony  and  Company  kept  all  the  accounts  of  their  joint  concerns, 
Coulon  placing  the  most  unbounded  confidence  in  them.  He  resided 
in  Philadelphia,  and  was  privy  to  all  the  transactions.  On  the  1st 
April  1802,  the  first  general  account  current  was  furnished  by  Maybin. 

In  the  course  of  the  proceedings  before  the  referees,  Coulon  made 
no  objections  whatever  to  the  nature  of  the  illicit  transactions  he  had 
been  engaged  in  with  Anthony  and  Son,  or  Anthony  and  Company  ; 
and  he  carefully  avoided  implicating  Maybin,  as  being  knowingly  con- 
cerned in  the  breaches  of  the  law  of  the  United  States.  His  objections 
to  the  accounts  were  grounded  on  a  supposed  violation  of  his  orders, 
the  injudicious  expenditures  of  money,  and  improper  conduct  in  the 
agency.  Mr.  Ralston,  one  of  the  referees;  declined  acting  in  the  busi- 
ness, on  being  informed  of  the  gross  violation  of  the  laws  of  the 
Union  ;  this  produced  a  letter  from  Maybin,  denying  his  privity  of  the 
unlawful  transactions,  and  conjuring  him  in  strong  terms  to  proceed  in 
the  settlement :  Coulon  likewise  importuned  the  referees  to  go  on,  and 
in  consequence  thereof  they  proceeded  with  the  accounts. 

Seventeen  different  exceptions  were  filed  by  Coulon  to  the  reports ; 
whereof  the  greater  part  went  to  supposed  specified  errors  of  the  ref- 
erees, in  allowing  improper  charges  against  him,  and  refusing  him, 
just  credits.  Three  of  the  exceptions  asserted,  that  on  the  face  of  the 
reports,  two  of  them  appeared  to  be  ambiguous,  unequal,  and  impossi- 
ble to  be  carried  into  execution.  One  thereof  charged  his  adversaries, 
with  having  made  communications  to  the  referees,  in  his  absence ; 
and  two  of  them  attributed  errors  in  law  to  the  referees,  in  sanction* 
ing  by  their  decision,  transactions  growing  out  of  a  contract,  unlawful 
in  itself  and  void. 

The  objections  founded  on  the  supposed  errors  in  fact,  were  heard 
very  fully,  together  with  the  observations  of  the  referees  and  counsel 
thereon.  The  only  diflSculty  which  arose  in  the  minds  of  the  court 
was  on  the  question  of  law,  whether  under  the  circumstances  of  the 
case,  they  could  judicially  approve  of  these  awards ;  and  to  this  point 
the  present  report  of  the  cases  is  confined. 
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The  argomentB  of  tbe  oonnsel,  on  the  part  of  Joseph  Goolon,  were 
substantially  as  follows : 

Mr.  Coulon,  has  done  no  more,  than  would  naturally  occur  to  the 
subject  of  a  belligerent  power,  who  wished  to  bay  of  a  neutral,  the 
ehsDce  of  recovering  his  property,  Mr.  Maybin,  the  surviving  part- 
ner of  Anthony  and  Company,  demands  money  from  him,  and  asks 
the  exercise  of  the  powers  of  this  court,  to  inforce  the  payment.  He 
is  the  ^ctor,  and  it  lies  with  the  court  to  say,  whether  legally  his  re- 
qaest  can  be  granted. 

Hach  stress  will  be .  laid  on  the  decision  of  the  referees  ;  but  the 
determinations  of  such  tribunals  should  be  narrowly  watched.  Though 
the  referees  are  judges  of  the  parties'  own  choosing,  they  are  bound 
by  the  law,  equally  as  other  citizens.  The  court  must  examine,  before 
ikej  can  approre  of  a  report,  which  is  questioned.  Neither  can  the 
court,  nor  referees,  give  effect  to  a  contract,  unlawful  aud  immoral  in 
itself. 

The  ship  America  was  bought  in  New  York,  in  pursuance  of  the 
original  corrupt  contract.  She  was  an  American  bottom  registered  in 
the  names  of  Anthony  and  Company,  but  in  trust  for  Coulon,  and  was 
purchased  with  his  funds. 

By  the  registering  act  of  the  United  States,  passed  81st  December 
1792,  (2  n.  S.  Laws,  131,)  no  ressels  shall  be  entitled  to  the  benefits 
or  privileges  of  the  vessels  of  the  United  States,  longer  than  they  shall 
eootinue  to  be  wholly  owned  by  the  citizens  of  the  United  States.  §  1. 
When  purchased  by  an  agent  at  a  distance  from  the  owner,  such  agent 
must  swear  that  she  is  solely  owned  by  American  citizens ;  and  when 
the  vessel  shall  arrive  in  the  port  of  the  owner,  the  temporary  register 
is  to  be  given  up,  on  the  owner's  making  oath  of  his  property.  §  12. 
If  a  vessel,  registered  as  a  vessel  of  the  United  States,  shall  be  sold,  in 
ihole  or  in  part,  by  way  of  trust  or  confidence  to  a  foreigner,  and 
such  sale  shall  not  be  made  known,  she  shall  be  forfeited,  with  her 
tid^le,  apparel  and  furniture.  §  16.  Upon  the  entry  of  vessels  of  the 
United  States,  from  foreign  ports,  the  owner  is  to  swear,  that  the  regis- 
ter contains  the  names  of  the  owners,  and  that  no  foreign  subject  or 
dtisen  hath  any  share  by  the  way  of  trust  or  confidence  in  such  vessel. 
§17.  And  if  any  register  shall  be  fraudulently  used  for  any  vessel, 
itot  actually  entitled  to  the  benefit  thereof,  such  vessel  shall  be  for- 
feited. §  27. 

The  act  of  congress,  to  regulate  the  collection  of  duties  on  imports 

ttd  tonnage,  passed  2d  March  1799,  (4  U.  S.  Laws,  842,)  prescribes 
the  form  of  the  oath  to  be  taken  on  the  entry  of  goods,  in  order  to  en- 
&ree  the  just  payment  of  the  duties,  imposed  by  the  laws  of  the  Union. 
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What  perjuries  and  frauds  must  this  agreement  between  the  parties 
have  given  birth  to !    But  Conlon  Tras  a  stranger  to  our  laws.    When 
the  temporary  register  of  the  America,  was  obtained  in  New  York, 
perjury  most  have  been  committed.    When  it  was  delivered  up,  a  new 
perjury  must  have  followed.    When  she  arrived  in  this  port  from 
Madrass,  the  entry  both  of  vessel  and  cargo,  must  have  been  accom- 
panied with  perjury.    She  then  ought  to  have  paid  alien,  duties,  because 
an  American  vessel  once  sold  to  an  alien,  can  never  revive  her  Ameri- 
can character.     The  United  States  are  thus  deprived  of  their  just 
duties,  and  though  Maybin  has  executed  the  bill  of  sale,  the  difference 
between  the  alien  and  domestic  duties  remains  unpaid.     Und^writers 
have  been  defrauded  in  the  case  of  the  Hannah,  covered  under  the 
names  of  Anthony  and  Company,  when  they  paid  the  loss,  supposed  to 
have  accrued  to  American  property.    An  insurance  contemplating  a 
deceit  on  belligerent  nations,  is  clearly  a  fraud,  and  necessarily  renders 
American  property  in  greater  danger  of  capture.     The  undertaking 
therefore  on  the  parts  of  the  company  in  consideration  of  commissions, 
and  interest  on  money  advanced  by  them,  to  lend  their  assistance  to 
Coulon,  was  an  iniquitous  act,  in  direct  violation  of  the  laws  of  nations, 
of  the  United  States,  and  of  the  plain  principles  of  fair  dealing.     The 
services  were  rendered,  and  the  moneys  paid  to  effectuate  an  illegal 
and    immoral  purpose.     It  was  more  than   malum  prohibitum. 
Joseph  Anthony  and  Company  were  parties  with  Coulon,  in  the  unlaw- 
ful contract,  not  partners.    They  bought  vessels  and  goods  with  his 
money,  and  were  the  ostensible  owners.    He  was  kept  out  of  sight, 
and  was  wholly  unknown  to  the  carpenters,  artificers  and  material  men. 
Hence  they  may  well  recover  their  just  demands  from  Anthony  and 
Company,  because  they  were  ignorant  of  the  fraud.     But  if  their 
labors  or  materials  had  been  supplied,  with  a  full  knowledge  of  all  the 
circumstances,  the  law  would  not  lend  them  its  assistance ;  for  their 
cause  of  action  would  then  have  arese  ex  turpi  causa.    Here  the 
original  agreement  inevitably  led  to  the  crimes  of  perjury  and  fraud. 

All  contracts,  the  objects  of  which  militate  against  the  principles  of 
morality,  or  which  are  entered  into  with  a  view  to  evade  the  law,  being 
in  their  nature  immoral,  are  essentially  vitious,  and  cannot  be  sup- 
ported. 1  Pow.  Contra.  183.  An  agreement  is  unlawful,  if  it  be  to 
encourage  unlawful  acts  or  omissions,  or  to  induce  the  omission  of 
something,  the  doing  of  which  is  a  duty  in  the  person  with  whom  it  is 
made.  lb.  195.  General  reasons  of  policy  and  public  expendiency  will 
invalidate  contracts.  lb.  201.  In  Holman  v.  Johnson  et  al.  Cowp.  848. 
Lord  Mansfield  says,  no  court  will  lend  his  aid  to  a  man,  who 
founds  his  cause  of   action  upon   an   inmioral  or   an   illegal     act. 
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If  from  the  plaintiFs  own  stating,  or  otherwisd,   the  ca«ise  of  action 
appears  to  arise  ex  turpi  ccnisa^  or  the  transgressions  of  a  positive 
law  of  this  country,  then  the  court  says,  he  has  no  right  to  be  assisted. 
If  a  bonse  is  let  to  a  woman  for  purposes  of  prostitution,  and  the 
plaintiff  is  fuUy  conusant  of  tiiat  fact,  he  cannot  recover  the  rent. 
1  Bos.  and  Pull.  841.  Espin  Gas.  N.  P.  18.    In  Biggs,  v.  Lawrence, 
8  Term  Rep.  456,  Lord  Eenyon  says  a  person  suing  in  a  court  of  law, 
must  disclose  a  fair  transaction,  and  it  must  not  appear  froin  his  own 
diowmg  at  least,  that  he  has  infringed  the  laws  of  his  own  country : 
aud  the  other  judges  expressed  the  same  opinion.     If  a  Guernsey- 
man  collude  with  a  person  in  England,  to  evade  the  revenue  laws  by  a 
sale  of  goods  for  the  purpose  of  smuggling  them  into  England,  he 
shall  not  be  assisted  by  the  laws ;  and  Lord  Kenyon  said,  such  con- 
duet  savoured  strongly  of  immorality.     4  T.  R.  467.     So  a  foreigner 
liaving  packed  up  goods  abroad  by  order  of  the  buyer  in  a  particular 
manner  for  smuggling  them  into  England,  and  knowing  at  the  time 
they  were  to  be  smuggled,  cannot  recover  the  value  of  them  against 
the  buyer.     5  T.  R.  599.     The  same  principles  are  adopted  by  Lord 
C.  J.  Eyre,  in  Lightfoot  et  al.  v  Tenant,  1  Bos.  and  Pull.  554;  and 
be  observes,  that  no  man  ought  to  furnish  another  with  the  means  of 
transgressing  the  law,  knowing  that  he  intends  to  make  that  use  of 
them.  lb.  556.     If  an  action  be  founded  on  a  policy  of  insurance  on 
a  ship  or  goods,  employed  or  carried  in  the  course  of  a  contraband 
trade,  no  action  lies  on  such  policy  :   it  would  be  a  reproach  to  law 
and  justice  to  countenance  such  an  action.     lb.  279.  S.  G.  in  B.  R.  6 
T.  R  723.  Camden  et  al  t;.  Anderson. 

InFaikney  v.  Reynous  et  al.  4  Burr.  2069,  it  was  adjudged,  that 
a  bond  given  to  reimburse  the  compounders  of  difference  of  stocks, 
half  of  what  he  had  paid  for  himself,  and  a  person  jointly  concerned 
in  the  contracts  compounded,  was  not  void,  and  in  that  case  Lord 
Mansfield  is  made  to  say,  that  the  offence  relied  upon  as  furnishing  a 
ground  of  defence  against  being  liable  to  pay  it,  was  not  malum  in 
u;  it  was  only  prohibited  by  the  act  of  parliament  The  other  judges 
concurred,  that  it  was  a  good  bond  on  the  fact  of  it,  till  the  obligor 
eould  show,  that  it  was  bad.  But  in  Petrie  v.  Hannay,  8  T.  R.  421, 
Lord  Kenyon  examines  that  case,  and  ascertains  that  the  whole  argu- 
ment at  the  bar,  and  the  decision  of  the  court,  proceeded  on  the  the 
ground  that  they  could  not  take  into  consideration,  matter  which  was 
not  properly  introduced  by  the  plea :  they  thought,  that  as  nothing  11- 
1^1,  as  between  those  parties,  was  disclosed  on  the  record,  the  pay- 
ment of  the  money  could  not  be  resisted.  Erksine  and  Wood  in  this 
argument,  put  this  case  :  Suppose  A.  and  B.  in  partnership,  contract 
or  smuggling  goods,  and  A«  pays  the  whole,  and  B.  gives   him  his 
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note- for. his  proportion/ it  never  was  pretended  that  A.  could  recover 
on  Bttch  note  from  B.  It  is  trae,  three  other  judges  differed  in  opinion 
from  Lord  Eenyon ;  but  it  will  be  remembered,  that  it  was  a  case  be- 
tween partners,  not  malum  in  se^  and  where  the  plaintiff  was  not  in- 
terested in  the  use  of  the  money.  In  the  case  now  before  the  court, 
the  reverse  holds  in  all  those  material  particulars  :  and  no  case  can 
be  shown  in  the  books,  where  the  agreement  of  a  party,  having  in 
view  the  breach  of  positive  law,  and  involving  necessarily  in  its  ef- 
fects the  gross  offences  of  perjury  and  fraud,  has  received  the  assist- 
ance of  a  court  of  justice.  In  8  Yes.  jr.  373,  it  is  said  by  the  Lord 
Chancellor,  that  it  has  been  repeatedly  adjudged,  if  a  man  has  been 
employed  to  buy  smuggled  goods,  and  paid  for  the  goods,  and  the 
goods  come  to  the  hands  of  the  person  nfho  employed  him,  that  per- 
son shall  not  pay  for  the  goods.  And  so  far  has  this  principle  been 
carried,  that  where  a  bill  of  exchange  grew  out  of  a  stock  jobbing 
transaction,  drawn  by  the  broker,  who  had  paid  the  differences  o£ 
those  transactions  with  other  persons,  and  indorsed  to  an  innocent  per- 
son who  knew  of  the  illegality  of  the  first'  contract,  it  was  adjudged^ 
that  the  indorser  could  tTot  be  permitted  to  recover  on  the  bill  in  a 
court  of  law.  6  T.  R.  61,  Sturs  v.  Laahly.  In  Booth  v.  Hodgson , 
lb.  405.  A.  B.  and  C.  became  partners  in  insuring  ships,  contrary  to 
Stat.  6  Geo.  1,  c.  18,  s.  12,  but  it  was  agreed  that  the  policies 
should  be  underwritten  in  the  name  of  A.  only ;  several  policies  were 
effected,  and  the  premiums  received  by  C.  and  D.  as  brokers :  and  it 
was  held  that  A.  could  not  recover  those  premiums,  from  C.  and  D. 
There  the  court  said,  they  would  not  suffer  a  case  to  bo  garbled,  parts 
of  the  transaction  to  be  suppressed,  and  a  mutilated  state  of  it  to  be 
imposed  on  the  court,  as  the  true  and  genuine  transaction.  On  the 
whole  case  disclosed,  the  law  would  not  raise  a  promise  out  of  the  il-> 
legal  contract.  In  Farmer  v.  Rnssel  et  al.  1  Bos.  and  Full.  29T, 
Lord  Chief  Justice  Eyre  lays  down  the  rule,  that  a  demand  necessari- 
ly connected  with  an  illegal  contract  and  tending  to  facilitate  the  exe- 
cution of  it,  will  be  vitiated  by  that  contract:  and  Rock,  J.  says, 
that  if  a  plaintiff  discloses  a  case  of  foul  fraud  on  his  own  part,  for 
which  he  merits  an  indictment,  he  ought  not  to  be  heard,  however 
great  the  demerits  of  the  defendant  may  be.  lb.  300.  Eyre  C.  J. 
declared  himself  well  satisfied  with]the  opinion  in  Camden  and  others  v. 
Anderson,  in  the  exchequer  chamber,  that  violating  a  prohibition,  o£ 
a  species  of  commerce  in  which  the  interest  of  the  country  was  con* 
cerned,  was  not  merely  malum  prohibition,  but  malum  in  se. 
Mr.  Maybin  became  one  of  the  partners   of  the  firm  in  March 
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1796,  and  the  American  was  not  purchased  until  the  month  of  July 
following.  The  demand  set  up  by  him  is  derived  from  a  corrupted 
source,  even  supposing  him  to  be  unacquainted  with  the  nature  of  the 
original  transaction  in  all  parts,  which  can  scarcely  be  admitted.  Mr 
Coulon  has  never  waived  the  illegality  of  the  contract :  its  immorality 
could  not  be  waived.  No  hopes  of  success  can  be  entertained  by  the 
adverse  counsel,  unless  they  are  permitted  to  garble  the  case,  and  pre- 
vent the  court  from  taking  the  whole  into  view. 

But  this  cannot  be  done :  they  cannot  marshal  their  advances  of 
monej  to  workmen  or  for  materials,  in  one  column  by  themselves.  They 
cannot  balance  the  moneys  received  for  Goulon,  with  their  enormous 
eommissions  of  nearly  $40,000,  transpose  the  payments  at  their  will 
and  pleasure.  The  doctrine  of  creditors  applying  payments  in  a  run- 
mng  commercial  account,  has  never  yet  been  adopted. 

The  arguments  of  the  counsel,  on  the  part  of  the  executors  and  of 
the  surviving  partner  were  as  follow : 

In  die  language  of  Judge  Grose,  8  T.  R.  425,  the  defence  set  up 
is  against  all  the  honor  and  honesty.  Coulon  comes  before  the  court 
vith  an  ill  grace  indeed.  He  arrived  in  this  country  after  the  British 
had  gained  a  decided  superiority  at  sea  over  the  French  nation,  and 
wished  to  partake  of  the  benefits  of  a  neutral  trade.  A  mutual  con- 
fidence took  place  between  himself,  Joseph  Anthony  and  Son :  he  seduced 
them  from  the  path  of  their  duty  as  citizens  of  the  United  States,  and 
after  their  deaths,  reproaches  their  memories  with  crimes  of  which  he 
was  the  sole  cause.  Before  the  referees  he  affirmed  the  execution  of 
the  original  contract ;  and  now  finding  himself  foiled  and  disappointed 
iahis  expectations,  as  to  the  relative  merits  of  the  controversy  between 
them,  has  recourse  to  a  law  payment,  to  discharge  a  balance  due  from 
him,  on  every  principle,  which  should  influence  his  conduct. 

The  legal  question  before  the  court  may  be  considered  under  two 
general  heads. 

1.  Is  it  competent  to  Coulon,  under  existing  circumstances,  after 
the  reports  filed,  to  urge  the  illegality  and  consequent  invalidity  of  the 
contract ! 

2.  Is  the  suit  immediately  in  question  founded  on  such  a  contract 
as  cannot  be  enforced  ? 

1.  The  case  of  Watts  v.  Brooks,  3  Yes.  jr.  612,  is  strongly  in  our 
faror.  There  was  a  contract  to  be  jointly  concerned  in  ship  insur- 
anees,  which  is  made  void  by  stat.  6  Geo.  1.  c.  18.  s.  12.  The  poli- 
d»  were  subscribed  by  them  in  their  separate  names  ;  and  on  a  bill 
hronght  for  a  general  account  of  all  their  dealings  and  transactions , 
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the  lord  chancellor  said,  he  did  not  execute  a  contract  against  law,  by 
directing  a  general  account  He  thus  expressed  himself :  ^^  When 
the  parties  have  had  dealings  together  upon  a  variety  of  transactions, 
and  losses  have  been  incurred  and  paid,  and  a  general  account  is 
sought,  I  should  do  injustice  if  I  did  not  give  the  advantage,  if  any  ad- 
vantage has  arisen,  or  charge  any  loss  which  has  happened.  If  it 
had  been  a  smuggling  business,  and  they  had  been  settling  profit  and 
loss  upon  a  course  of  smuggling  transactions,  I  should  do  great  in* 
justice  if  I  did  not  bring  that  into  the  account.  So  upon  stock  transac- 
tions, though  the  court  would  not  execute  the  contract  yet,  when  the 
parties  have  been  settling  stock  dealings,  and  paying  differences,  I 
must  bring  those  into  the  account," 

He  said  there  was  nothing  immoral  in  the  transaction,  but  it  was 
against  a  prohibitory  statute.  But  the  present  case  before  the  court 
possesses  much  stronger  features. 

Here  the  agreement  between  the  parties,  has  been  executed  by 
judges  of  the  parties  own  chosing,  under  a  rule  of  this  court.  And 
whoever  makes  an  exception  to  a  report,  must  substantiate  it,  or  he 
fails.  Here  it  is  incumbent  on  Goulon  to  satisfy  the  court,  that  the 
identical  money  reported  to  be  due  from  him,  arises  from  an  unlawful 
or  immoral  ground. 

Contracts  executed,  may  be  enforced  though  the  court  would  not 
aid  them  in  the  first  instance.  1  Pow.  Contra.  200.     In  Faikney  v. 
Reynous  et  al.  cited  from  4  Burr.  2069  (S.  C.  1  W.  Bla.  63o )   a 
bond  given  for  differences  on  stock  jobbing  transactions,  was  held 
good  :     And  though  Lord  Kenyon  has  undertaken  to  say,  that  the 
decisions  of  that  case  went  on  the  form  of  the  plea  ;  yet  Ashurst  and 
the  other  judges  were  of  a  different  opinion,  and  asserted  that   the 
court  permitted  a  discussion  of  the  facts  stated  in  the  plea,  and  they 
argued  from  them,  3  T.  R.  422.  BuUer,  J.  observes,  that  lord  Mans- 
field was  silent  on  the  question  of  pleading,  and  that  he  gave  his  opin- 
ion on  the  general  ground,  that  if  one  person  apply  to  another  to  pay 
his  debt  (whether  contracted  on  the  score  of  usury,  or  for  any  other 
purpose,  it  makes  no  difference)  he  is  entitled  to  recover  it  back  again. 
lb.  424.    There  money  was  lent  to  another  to  fulfill  a  prohibited  con- 
tract ;  but  we  are  now  arguing  the  validity  of  a  report  wherein  it  lias 
been  the  uniform  practice  to  demand  the  exposure  of  some  mistake  of 
a  clear  principle  of  law  leading  to  injustice,  before  the  court  wiU    set 
it  aside. 

As  to  Steers  v.  Lashley,  6  T.  R.  61,  which  has  been  cited, 
the  dispute  concerning  the  differences  was  not  referred  by  rule 
of  court,  because  the  remedy  would  then  have  been  by  attach- 
ment, under  the  stat.  of  Will.  8 :  and  in  fact  the  plaintiff  was  one 
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of  the  arbitrators.  The  whole  was  a  stock  jobbing  business,  and  if 
tlie  differences  had  been  paid,  the  court  would  not  haye  interfered: 
because  Lord  Kenyon  expressly  agreed,  that  if  the  plaintiff  hwi  lent 
this  money  to  the  defendant  to  pay  the  differences,  and  had  aferwards 
leoeifedthe  bill  in  question  for  that  sum,  then  he  might  have  recovered* 

The  Little  Martha  was  bought  in  Halifax  in  1798,  after  the  natural- 
ization  of  Coulon  in  February  preceding,  and  Anthony  and  Company 
became  the  paymasters.  The  America  arrived  here  from  Madrass  in 
Uarch  1798.  Anthony  and  Company  expended  on  her,  in  repairs  after 
ber  arrival  no  less  a  sum  than  $10,980  60  cents  (which  exceeds  the 
8iim  foand  due)  over  and  above  a  considerable  advance  for  seamen's 
wages,  which  are  supposed  to  be  unexceptionable.  Is  it  possible,  that 
Coolin  can  obtain  credit  for  the  $60,000  for  which  she  was  sold,  and 
leave  the  repairs  unpaid,  which  have  so  greatly  argumented  her  price? 
He  cannot  affirm  and  disaffirm  in  the  same  breath :  when  he  has  once 
made  his  election,  he  must  abide  by  it.  If  the  company  cannot  garble 
the  transaction,  neither  can  Coulon  cull  the  items  of  the  accounts  at 
bis  pleasure.  If  exceptionable  articles  are  struck  out  on  one  side,  so 
also  must  they  be  on  the  other.  But  the  rule  holds  only  as  to  execu- 
tory contracts  :  this  has  been  executed  by  the  report  of  the  referees, 
who  have  settled  the  accounts. 

Between  1794  and  1803,  a  great  variety  of  transactions  have  taken 
place  between  the  parties  to  the  amount  of  nearly  $500,000  ;  many  of 
the  articles  are  confessedly  legal  in  their  strictest  view.  What  princi- 
ple would  prevent  Anthony  and  Company,  or  the  surviving  partner 
even  at  this  day,  from  appropriating  the  payments  ? 

In  Ashbrook  v.  Hall,  in  C.  B.  cited  Cowp.  348,  where  money  was 
paid  for  the  defendant  for  a  gaming  debt,   it  was  held  recoverable. 
And  in  Petriev.  Hannay,  already  cited,  lord  Kenyon  states  that  smug- 
ling  is  not  malum  in  scy  as  contradistinguished  from  malum  prohibi 
/ttm.3T.  R.  422. 

n.  It  will  be  found  on  examination  of  all  the  cases,  cited  by  the 

tdverse  counsel,  except  Steers  v.  Lashley  (6  T.  B.  61,)  that  they  go  to 

the  cases  of  principals  in  illegal  transactions,  and  not  third  persons. 

Anthony  and   Company  do  not  fall  within  the  spirit  of  those  decisions , 

And  it  cannot  be  denied,  that  in  the  excepted  case  Lord  Kenyon  in  the 

abeence  of  Grrose  and  Lawrence  Justices,  made  very  free  with  former 
decisions. 
In  many  of  the  authorities,  which  have  been  adduced,  the  contracts 

were  avoided  by  positive  law. 

We  lay  much  stress  on  the  payments  and  disbursments  made  by 

Anthony  and  company ,  as  the  agents  of  Coulon^  to  tradesmen  and 

leates,  Vol.  IV.  8 
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material  men  for  repairs  to  the  America  after  her  arrival  from  the 
East  Indies,  when  nothing  illegal  was  meditated.  We  presume,  no 
case  tan  be  shown,  where  an  agent  has  paid  honest  and  fair  debts  for 
his  constitutent,  which  might  have  been  enforced  against  him,  and 
could  not  recover  the  same  from  his  principal.  x 

An  enhanced  price  has  been  obtained  for  this  vessel,  in  consequence 
of  these  repairs,  which  has  gone  to  the  emolument  of  Coulon :  and  why 
should  he  not  repay  them  ?  One  who  receives  money  to  another's  use, 
on  an  illegal  contract,  cannot  be  allowed  to  retain  it.  One  who  pays 
over  money  to  another's  use,  cannot  dispute  the  legality  of  the  orig- 
inal consideration :  having  once  waived  the  legality,  the  money  shall 
never  come  back  into  his  hands  again.  Tenant  v.  Elliott,  1  Bos.  and 
Pull.  4.  No  case  is  to  be  found  where  money  has  been  actually  paid 
by  one  of  two  parties  to  the  other,  upon  an  illegal  contract,  both  being 
parlicipea  criminisj  an  action  has  been  maintained  to  recover  it  back 
again.     Per  Lord  Kenyon,  8  T.  R.  577. 

But  our  great  reliance  is  on  the  case  of  Watts  v.  Brooks,  8  Yes. 
jr.  612,  where  there  was  a  bill  and  decree  for  a  general  account.  It  bears 
a  strong  analogy  to  that  under  consideration. 

The  court  kept  the  matter  some  days  under  advisement ;  and  after- 
wards Shippen,  C.  J.  delivered  the  opinion  of  the  court. 

There  appears  in  this  case  to  be  a  just  debt,  as  between  the  parties » 
due  from   Coulon  to  Maybin,  the  surviving  partner  of  Anthony  and 
Company.     The  payment   thereof  is  resisted  by  the  very  man,  at 
whose  instance  and  for  whose  benefit  those  laws  have  been  violated, 
which  form  the  great  objection  to  the  recovery  of  it.    If  it  were  there- 
fore possible  for  us,  consistent  with  the  laws  of  tbe  land,  to  enforce 
the  recovery,  we  feel  the  strongest  disposition  to  do  it.    We  have, 
however,  fully  considered  the  case  in  all  its  parts,  together  with  the 
authorities  cited  on^both  sides,  and  are  compelled  to  say,  the  laws  of 
the  United  States,  the  great  principles  of  public  policy,  and  the  regard 
we  must  pay  to  the  evident  prosperity  and  safety  of  our  country,  whicli 
would  be  endangered  by  permitting  its  navigation  laws  to  be  violated 
or  evaded,  absolutely  forbid  our  affording   the  aid  of  this  court,  to  the 
recovery  of  a  debt  founded  upon  such  a  violation  or  evasion.     The 
debt  originated  in  a  contract  between  a  foreigner  and  a  citizen,  to 
mask  the  property  of  the  foreigner,  by  purchasing  and  equipping  ves* 
sels  with  his  money  and  for  his  use,  and  by  registering  and  navigating 
them  in  the  names  of  American  citizens ;  which  could  not  be   done 

without  the  grosest  perjury. 

We  listened  with  some  satisfaction -to  the  distinctions   made      by 

the  counsel  of  the  surviving  partner,  tending  to  show  a  separation 


1804]  OP  PENNSYLVANIA.  85 

of  the  balance  founded  by  the  referees  from  the  illegal  transaetions ; 
bat  we  find  the  whole  so  connected,  that  it  is  impossible  to  separate 
them.  The  balance  is,  in  part  at  least,  formed  by  allowances  made  or 
eooimissions  on  these  transactions,  and  interest  on  advances  made  on 
that  account ;  and  in  order  to  settle  this  balance,  it  was  necessary  for 
the  referees  to  connect  and  consider  the  whole  business  together.  No 
part  seems  to  be  untainted  by  the  original  violation  of  the  laws,  which 
we  are  sworn  to  support. 

The  other  exceptions  to  the  report,  might,  we  think,  have  been  got 
over,  but  this  cannot. 

The  letter  written  by  Mr.  Maybin  to  one  of  the  referees,  is  certianly 
exceptionable,  as  containing  persuasions  to  befriend  him  ;  although  as 
the  main  intent  of  it  seems  calculated  rather  to  procure  his  consent  to 
act  as  a  referee,  than  to  influence  his  judgment  in  the  decision,  we  think 
it  insufficient  to  invalidate  the  reports :  and  we  only  take  this  notice 
of  ity  least  we  should  seem  to  countenance  this  kind  of  applications  to 
individual  referees,  which  we  certainly  disapprove. 

There  is  no  task  more  repugnant  to  the  feelings  of  conscientious 
jadges,  than  to  be  obliged  to  decide  against  the  justice  of  the  case,  but 
imperious  law  and  the  public  good  require  it  here.  We  are  there* 
tare  compelled  to  say,  the  reports  must  be  set  aside. 


>»  •  »» 


Appeal  of  John  Akdersok,  acting  administrator  of  Christopbder 
Griffith  (die  2d,)  from  the  decree  of  the  Orphan's  Court  of  Lan- 
caster county  ;  on  the  settlement  of  his  administration  account. 

Heir  at  law  may  be  estopped  b  j  his  acts  in  a  court  of  record  from  asserting  his  rig^t, 
md  thereby  convert  real  into  personal  estate. 

The  following  facts  appeared  from  the  records  of  the  Orphan's 
Court,  on  which  the  question  of  law  arose. 

Christopher  GrifSth  (the  1st)  died  sometime  previous  to  1761  intes- 
tate, seized  of  200  acres  of  land  in  Salisbury  township  in  Lancaster 
ecmnty ;  leaving  a  widow,  named  Isabella,  (afterwards  married  to 
George  Leach)  and  six  children,  the  eldest  named  John  and  the  second 
8<m  Christopher,  whose  estates  was  under  consideration.  On  the  2d 
Jane  1761,  John  obtained  a  valuation  oE  his  father's  real  estate  at 
7801.  which  was  confirmed  to  him,  on  paying  or  securing  to  be  paid 
the  shares  of  the  other  children  within  one  year,  by  the  Orphan's 
Court.  He  gave  no  security  in  the  Orphan's  Court,  but  paid  off  the 
dbtribution  shares  of  all  his  brothers  and  sisters,  except  of  Christopher 
(the  2d)  who  was  non-compos  mentis j  and  discharged  the  yearly  in- 
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terest  of  one  third  of  the  valaation  of  the  real  estate  to  his  mother. 
It  is  agreed  by  the  friends  and  relations  of  the  family  on  the  20th 
January  1676,  that  the  said  John  should  be  credited  for  such  sums  as 
were  expended  by  him  on  account  of  his  brother  Christopher  out  of 
the  valuation,  and  settled  with  him  accordingly. 

After  the  death  of  John  Ori£Bth  intestate,  his  eldest  son  Christopher 
(the  3d)  obtained  another  valuation  of  the  same  real  estate  at  1697L 
15s.,  and  on  the  6th  September  1786,  the  premises  were  confirmed  to 
him,  on  paying  or  securing  to  be  paid  the  distributive  shares  of  the 
other  children  of  the  said  John,  within  fifteen  months.  The  record  of 
the  Orphan's  Court  then  proceeds  thus  : — ''  And  it  being  represented 
to  the  court  by  Christopher  Gri£Bth  (the  3d,)  and  John  Anderson  and 
George  Leach,  guardians  of  the  minor  children  of  the  said  John  Grif- 
fith, that  a  principal  of  2601.  remains  charged  on  the  said  lands,  under 
an  order  of  Orphans  Court  of  2d  June  1761,  in  order  to  enable  the 
said  John  to  pay  off  the  sum  of  151.  12s.  yearly  during  the  natural 
life  of  Isabella  Leach,  widow  of  Christopher  Griffith,  grandfather  of 
the  said  Christopher  (the  8d ;  )  and  that  the  principal  of  the  distribu- 
tive share  payable  to  Christopher  Griffith,  (the  2d)  of  insane  memory 
being  751.  4s.  8^.,  together  with  divers  sums  of  interest,  is  also  due 
from  the  estate  of  the  said  John,  and  that  other  sums  likewise  amount- 
ing to  9141.  7s.  and  upwards,  are  also  due  from  the  said  estate,  and 
that  there  remain  only  181.  12s.  6d.  of  the  personal  estate  to  pay  the 
same ;  the  court  directs,  that  the  said  Christopher  (the  3d)  do  pay 
out  of  the  valuation  money,  the  aforesaid  sums,  and  any  other  moneys 
which  maybe  justly  ^  due  from  the  estate  of  the  said  Jolm  Griffith,  that 
he  be  credited  with  the  interests  of  any  money  payable  therefor,  within 
the  said  fifteen  months,  and  that  the  residue  oidy  of  the  said  valuation 
be  paid  by  the  said  Christopher  (the  3d,)  after  the  payment  of  the 
just  debts  of  his  father,  and  the  expenses  of  the  valuation  and  con* 
firmation,  to  and  amongst  the  widow  and  children  of  the  said  John 
Griffith." 

Christopher  Griffith  (the  2d)  continued  in  a  state  of  mental  derange- 
ment, until  the  time  of  his  death  on  the 20th  June  1793.  John  Ander- 
son and  another  administered  on  his  property. 

On  the  26th  June  1798,  he  settled  his  administration  account  in  tho 
register's  office  and  in  the  Orphan's  Court.    He  was  charged  therein 
as  follows  : 
With  the  distributive  shares  of  the  decedent  of  the  /.     s.     d. 

valuation  of  his  father's  lands,  -  -  75    4    8j> 

With  interest  thereon  from  20th  January  1776, 

to  26th  June  1798,  -  -  -  66    1  11^ 
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With  bond  due  from  the  administrator  of  John 
Griffith,  deceased,  -  -  -  67    7    1 

With  interest  thereon  from  20th  January  1776, 

to  26th  June  1793,  -  -  -  64  19   8f 

With  the  distributive  share  of  the  decedent  of  the 

personal  estate  of  his  father,  -  -  18     9     1 J 


£.   287     2    7 
And  credit  was  allowed  for  diyers  payments  made 

by  him,  amounting  to  -  -  -  23     7     7 

Balance  in  the  hands  of  the  accountant,  J6.263  15  00 

From  the  sentence  in  the  Orphan's  Court  Anderson  appealed,  and 
Ae  only  question  was,  whether  as  between  the  children  of  Christopher 
Griffith  (  the  1st,)  his  grandson  Christopher  (the  3d,)  and  the  account- 
ant the  distributive  share  of  Christopher  (the  2d)  was  to  be  considered 
isperaonal  estate  under  the  circumstances  of  the  case,  or,  whether  the 
one  undivided  seventh  part  of  the  land  did  not  vest  in  Christopher  (the 
3d,)  as  heir  at  law  of  his  uncle  Christopher  (the  2d)? 

Mr.  M'Eean  for  the  appellant,  relied  on  Walton  t;.  Willis,  1  Dall. 
S51.    The  premises  never  became  wholly  vested  in  John  Griffith,  as  he 

'   neither  paid  not  secured  the  payment  of   the  valuation  money  of  the 
thare  of  his  brother  Christopher  (the  2d,)  and  therefore  this  seventh 
put  descended  to  his  heir  at  law. 
Mr.  Hopkins,  for  the  other  branches  of  the  family,  contended  that 

'  under  existing  circumstances,  Christopher  (the  3d)  was  estopped  from 
diiming  as  heir  at  law.  It  is  well  known,  that  no  recognizances  were 
giren  in  Lancaster  county,  for  the  children's  shares  of  a  valuation,  un- 
til some  years  after  the  revolution.  Christopher  (the  2d)  was  non 
compos  J  and  no  legal  payment  could  be  made  to  him.  John  therefore 
eonid  only  bring  the  share  into  the  Orphan's  Court  and  lodge  it  with 
&e  derk,  where  it  would  have  remained  wholly  unproductive.  It  was 
nxQidi  more  beneficial  to  the  family,  and  also  to  the  unfortunate  man, 
to  let  the  share  continue  as  a  charge  on  the  land,  into  whose  hands 
■oerer  it  should  come,  and  apply  the  interest  from  time  to  time,  ac- 
cording to  the  necessities  of  the  lunatic.  Such  was  the  state  of  the 
hiw  previous  to  the  revolution,  that  no  legal  mode  could  be  then  adopt- 
ed, to  appoint  a  committee  over  the  estates  of  insane  persons  :  But 
Ittre  Christopher  (the  3d)  has  concluded  himself,  by  his  solemn  act  in 
aeotcrt  of  record.  On  the  2d  September  1786,  all  the  family  consid- 
^  the  right  of  Christopher  (the  2d)  to  his  share  of  the  land  itself 
treited ;  and  his  nephew,  step-father,  and  the  accountant  affirm,  in 
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the  Orphan's  Court,  that  75/.  4«.  Sid,,  with  interest,  is  due  therefor 
from  the  estate  of  John  Griffith,  deceased :  and  for  these  sums  Chris- 
topher (the  8d)  obtains  credit  out  of  the  amount  of  the  valuation.  The 
consequence  must  be,  that  he  shall  only  take  an  equal  share  of  the  valua- 
tion with  his  brothers  and  sisters,  so  far  as  respects  his  uncle's  interest 
therein;  and  complete  justice  is  done  thereby  to  all  the  family. 

By  the  court  It  seems  to  us,  that  the  grandson  is  concluded  from 
claiming  this  undivided  seventh  part  of  the  lands,  as  heir  at  law  of  the 
lunatic.  Estoppels  are  of  three  kinds  ;  by  matter  of  record,  in  writing, 
or  in  pais,  and  the  acceptance  of  rent  is  of  the  last  sort.  One  of  the 
reasons  why  estoppels  are  allowed  is,  that  what  a  man  has  once  alleged, 
is  to  be  presumed  true,  and  therefore  he  ought  not  to  contradict  it.* 
What  passed  between  the  parties  in  the  Orphan's  Court,  operates  most 
strongly  against  Christopher  (the  3d,)  and  he  ought  to  be  concluded 
thereby.  Let  the  decree  of  the  Orphan's  Court  be  affirmed  with  interest. 

I  *  Harg.  Co.  Lit.  SS2.  a.  Vide  1  Ridg.  Jr.  Pari.  Gas.  25.  102.  When  a  record  is  an 
estoppel  to  the  party,  it  must  be  direct  and  in  point  to  the  fact,  which  the  party  is  estop- 
ped from  proving  contrary  to  the  record,  concerning  that  fact. 


■♦«- 


Lessee  of  William  Wilson  against  Michael  Rhoadss. 

A  plaintiff  under  special  circumstances,  may  recover  in  ejectment,  though  the  survey  re- 
turned excludes  the  lands  in  question,  if  the  survey  of  the  lands  be  found  by  the  jury. 

Ejbctmbnt  for  lands  in  Mifflin  county.  This  cause  was  tried  at 
Lewistown  in  the  Circuit  Court,  on  the  26th  May  1802,  before  Yeates 
and  Brackenridge,  Justices,  when  the  jury  found  a  verdict  for  the  plain- 
tiff. 

A  motion  for  a  new  trial  was  made,  but  not  argued ;  and  it  was  af  « 
terwards  agreed  by  the  counsel,  that  an  entry  should  be  made  on  the 
reoord  of  the  motion  being  overruled,  and  judgment  entered  for  the 
plaintiff,  in  order  to  bring  an  appeal  thereon  to  this  court,  without  pre- 
judice to  either  party. 

Yeates,  J.  reported  the  evidence  given  at  the  trial  substantially  aa 
follows : 

Both  plaintiff  and  defendant  claimed  under  equitable,  as  well  as  legal 
titles.     The  defendant  holds  as  a  tenant  under  John  M'Yeagh. 

It  appeared,  that  Charles  Seward,  in  1755,  cut  some  few  rails  on 
the  72  acres  in  dispute,  and  made  consentable  lines  with  two  of  the 
neighbors,  but  never  resided  on  the  land,  nor  put  in  any  grain. 

In  1761,  one  Daniel  Netherey  built  a  cabin  on  the  lands,   hun^ 
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»  door  on  it,  but  had  no  chimney*  He  cleared  between  two  and  four 
acres  of  land,  ploughed  it  and  planted  the  same  with  corn.  He  resid- 
ed in  bis  cabin.  Stewart  attempted  to  open  a  log  for  rails  in  1763, 
bat  was  driven  off  by  the  people,  who  assisted  Netherey  in  making  rails. 
Hetberey  continued  to  live  on  the  land  till  about  the  harvest  time  of 
1763,  and  then  fled  with  the  other  inhabitants,  from  the  Indian  ravages. 

On  the  20th  May  1766,  Thomas  Burney  entered  up  a  judgment 
against  Netherey  for  6/.  in  Gunberland  county,  and  ^Ji.fa.  being  is- 
sued, returnable  to  January  term  1766,  the  improvement  was  levied  on, 
and  condemned  by  an  inquest. 

On  the  7th  August  1765,  Burney  takes  out  a  warrant  for  800  acres 

indading  his  improvement,  adjoining  Andrew  Brandon,  Adam  Carson, 

James  Gaily,  and  Daniel  Netherey.     Interest  to  commence  from  Ist 

March  1758. 

On  the  10th  April  1765,  a  survey  was  made  hereon,  by  William  Mac- 

laj,  containing  192^  acres,  the  draft  whereof  excluded  the  72  acres 

m  question  ;  but  it  did  not  appear  when  the  same  was  returned  into  the 

office  of  the  Surveyor  General. 

William  Maclay,  esq.  swore,  that  when  he  made  the  survey  in  1766 
for  Barney,  and  came  to  the  improvement  said  to  be  Netherey's, 
wbich  was  then  vacant,  he  was  requested  by  Burney  to  run  such  lines, 
18  that  it  might  be  included  in  the  survey,  saying,  he  expected  to  buy 
it  He  accordingly  run  such  courses,  as  would  enable  him  to  make  a 
Rtom  of  the  improvement  provisionally  on  Burney's  warrant ;  but  Bur- 
ney was  to  satisfy  him  about  his  having  made  the  purchase,  before 
the  Borvey  was  returned,  which  he  neglected  do. 

A  vtnditioni  exponas  issued  in  the  suit  of  Burney  against  Neth- 
erey, returnable  to  July  term  1766,  upon  which  the  lands  and  improve- 
noitB  were  sold  to  Burney  for  7/.  IO9. — and  on  the  22d  January  1767, 
the  aberiff,  John  Holmes,  esq.  executed  to  him  a  deed  for  the  same, 
vbicb  was  duly  acknowledged  in  open  court. 

Sometime  after,  but  the  precise  year  did  not  appear,  Burney  put 
Anthony  Saltsman  a  tenant  on  the  land,  who  lived  there  two  years. 
Joaepb  Howard,  who  claimed  the  land,  pressed  him  to  give  the  posses- 
non  np  to  him.  On  his  refusal,  Howard  ordered  his  negro  to  throw 
die  roof  off  the  cabin  ;  and  afterwards,  in  the  absence  of  the  wife  of 
Saltsman,  he  obtained  the  possession,  which  has  continued  in  him  and 
UTeagh,  and  their  tenants,  ever  since  ;  and  about  thirty  acres  are  now 
deared  land. 

On  the  7th  August  1770,  Burney  entered  a  caveat  against  Howard's 
nrvey,  alleging  a  prior  warrant  and  survey.     The  division  thereon  did 
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not  take  place  till  12th  January  1791,  many  years  after  Barney's  death, 
when  the  Board  of  Property  awarded  the  72  acres  to  Howard. 

In  October  term  1782,  judgment  was  obtained  against  the  executors 
of  Thomas  Barney,  which  being  afterwards  revived  by  scire  fadoB, 
the  whole  tract  was  levied  on,  sold  and  duly  conveyed  by  Thomas  Buch- 
annan,  sheriff,  to  Willaim  Brown,  on  the  24th  July  1790,  in  considera- 
tion of  852. — who  afterwards  conveyed  the  same  to  the  lessor  of  the 
plaintiff  on  the  Ist  August  1794,  in  consideration  of  250/. 

The  defendant's  legal  title  was  founded  on  a  warrant  to  Joseph  How- 
ard, for  72  acres,  dated  7th  June  1770,  adjoining  his  land  bought  of 
Thomas  Mitchell,  and  lands  of  Thomas  Burney,  including  an  improve- 
ment made  by  Charles  Stewart ;  interest  to  commence  from  1st  March 
1758.  On  the  8th  June  1770,  9/.  was  paid  to  the  Receiver  General ; 
on  the  14th  of  the  same  month,  was  paid  to  William  Mac- 

lay  for  the  survey :  and  on  the  2d  July  following,  a  survey  was  made 
by  Maclay  of  72f  acres,  the  lands  in  dispute. 

On  the  29th  May  1792,  Howard  conveyed  to  John  M'Veagh,  the 

defendant's  landlord. 

* 

^  No  evidence  was  given  of  Howard's  purchase  of  the  claim  of  Stewart 

by  improvement ;  and  a  patent  to  M'Yeagh,  for  adjacent  lands,  dated 
11th  February  1788,  called  for  these  72f  acres  as  the  lands  of  Burney. 
A  question  was  made  at  the  trial,  whether  the  sheriff's  sale  of  the 
lands  of  Burney,  on  the  judgment  against  his  executors,  was  vitiated 
by  the  defect  of  an  inquisition,  condemning  the  property ;  but  the  court 
thought  there  was  no  weight  in  that  objection. — They  were,  however* 
divided,  as  to  the  pretensions  of  the  parties  to  the  equitable  title  by 
improvement ;  Yeates  thinking  the  claim  of  Netherer  to  be  much  pre- 
ferable to  that  of  Stewart,  and  Brackenridge,  J.  asserting  a  contraiy 
opinion.  But  the  great  doubt  was,  whether  such  a  survey  was  made 
for  Burney,  as  was  within  the  limitation  act  of  26th  March  1785. 

Messrs.  IngersoU  and  Sergeant,  on  behalf  of  the  defendant,  contended 
that  it  appeared  from  the  report,  that  Stewart's  title  by  improvement  was 
elder  and  better  than  Netherey's  ;  it  commenced  in  1755,  and  Stewart 
was  forcibly  expelled  from  the  land  in  1763.  Burney's  warrant  and 
survey  returned,  evidently  exclude  the  72  acres,  and  it  is  even  dubious 
whether  they  were  included  by  the  lines  run  by  the  surveyor,  thougli 
he  was  allowed  in  his  testimony  to  explain  and  indeed  to  contradict 
his  official  return.  But  if  the  72  acres  should  bo  supposed  to  have  been 
surveyed  in  1766,  still,  as  Maclay  had  sworn,   it  was  but  provi* 


1804]  OF   PENNSTLVANU.  41 

siooaOjnm,  and  as  a  mere  matter  of  indulgence.     It  was  against  the 
duty  of  the  sorvejor  to  strip  a  man  of  his  improvement,  and  Barney 
eogaged  to  give  him  notice  when  he  effected  his  intended  purchase. 
The  condition  was  not  performed  on  the  part  of  Barney,  which  alone 
eoald  effectuate  the  lines  run  on  the  ground  ;  and  if  a  loss  arises  there- 
from, it  must  be   imputed  to  his   own  negligence.     Maclay  was  his 
Agent    His  act  in  returning  the  survey  is  conclusive  on  his  principal, 
vhere  there  has  heen  on  fraud  or  even  mistake.     The  limitation  act, 
(  2  St  Laws  282.  §  5  )  pre-supposes  a  right  in  the  party  who  com- 
mences his  ejectment,  and  cuts  off  all  recovery,  unless  the  provisions 
of  the  act  be  complied  with.    Here  there  has  been  no  survey  made  for 
Bnniey,  within  the  true  intent  of  the  legislature.     The  law  requires  a 
6or?ej  to  have  been   actually  completed ;  an  act  already  done,  not  to 
be  dose  at  a  future  day.     The  caveat  has  no  legal  effect ;  it  operates 
Ma  mere  claim,  like  the  bringing  an  ejectment ;  it  is  not  equivalent  to 
Aejsct  of  an  authorized  surveyor,  giving  possession  of  the  premi- 
ses, and  sanctified  by  the  lords  of  the  fee.    Upon  the  whole,  it  is  af^ 
prehended,  if  there  is  reasonable  ground  to  presume,  that  justice  has 
not  been  done  by  the  verdict,  the  court  will  grant  a  new  trial,  and  not 
safer  the  possession  to  be  changed. 

Mr.  Duncan  for  the  plaintiff,  insisted  that  the  court  would  not 
grant  a  new  trial,  if  the  verdict  of  the  jury  was  according  to  the  equity 
todjoBtice  of  the  case.  It  is  true,  the  members  of  the  court  differed 
In  opinion  on  the  trial,  as  to  who  had  the  superior  equitable  right.  But 
ibatkind  of  title  can  be  derived  from  making  a  few  rails  on  the  land^ 
in  1755,  unaccompanied  by  a  personal  settlement  ?  What  avails  an  in- 
tatioD  to  make  an  improvement,  unless  that  intention  is  really  carried 
into  execution  ?  It  is  true,  Stewart  returned  to  the  land  in  1763,  two 
jean  after  Netherey  had  built  his  cabin,  and  was  living  in  it  peaceably 
ifid  had  planted  his  corn  ;  and  then  he  wished  to  make  more  rails,  but 
IBS  prevented.  What  shadow  of  claim  he  originally  might  have  had, 
VIS  abandoned  by  eight  years  absence,  and  his  coming  then  upon  the 
land,  was  as  unjustifiable  as  if  he  had  never  seen  it  before.  The  union 
offorce  and  fraud  by  Howard,  in  expelling  Saltsman  the  tenant  of 
Bomej,  from  the  possession,  wears  a  different  aspect.  The  will  ex- 
travagant doctrines  uliicb  prevailed  before  the  revolution  respecting  im- 
prorements,  are  now  sunk  into  contempt ;  and  a  series  of  temperate 
dedsions  for  twelve  years  past,  have  estalished  residence  on  the  land 
H  Uie  characteristic  feature  of  a  genuine  improvement. 

It  will  not  escape  observation,  that  previous  to  the  survey  made  for 
Bvn^  in  April  1766,  he  had  an  execution  levied  on  the  improve* 
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ment  of  Netherey,  returnable  to  the  preceding  January  term,  which 
gave  him  a  lien  on  that  property.  He  meditated  a  purchase  at  a  future 
day,   under  his  judgment ;  and  if  that  should  be  effected,  no  injury 
would  be  done  by  including  it  in  his  survey ;  if  the  improvement  was   , 
considered  as  abandoned,  he  might  well  survey  it  as  vacant  land. 
Maclay  had  some  qualms  of  conscience  in  returning  the  poor  man's  im* 
provements  for  Bumey,  but  none  whatever,  in  returning  it  for  How- 
ard, who  must  have  known  of  the  sheriff's  sale.    It  is  clear,  that  such 
lines  were  traced  on  the  ground  as  would  enable  him  to  return  the  im- 
provement for  Bumey ;  and  his  being  examined  as  to  what  passed  at 
the  time  of  the  survey,  and.what  courses  and  distances  he  run,  was  neither 
irregular  not  unusual.    Whether  a  survey  was  made  for  Bumey,  of  the 
lands  in  dispute,  was  a  fact  submitted  by  the  court  to  the  jury  ;  and 
they  having  found  the  fact,  the  case  is  taken  out  of  the  limitation  act. 
The  entry  of  a  caveat  is  in  many  instances  equivalent  to  the  execution 
of  a  survey :  it  is  more  than  a  mere  claim,  because  a  survey  actually 
made  for  one,  may  be  ordered  to  be  retumed  for  the  adverse  party. 
Bumey  was  well  advised  when  he  entered  this  caveat :  the  decision  of 
the  board  was  long  after  his  death,  and  on  ex  parte  hearing ;  the  jury 
were  bound  to  do  what  the  board  of  property  ought  to  have  done,  on 
a  full  investigation  of  the  merits.     Maclay  must  have  furnished  How- 
ard with  materials  to  take  out  his  warrant,  from  his  calling  for  the 
precise  quantity  of  72  acres,  and  most  probably  informed  him  of  aU 
the  particulars.    Howard  could  not  have  been  deceived  by  the  return 
of  Buruey's  survey,  for  he  must  have  seen  the   marked  lines  on  the 
ground.    When  we  advert  to  the  dates  of  the  warrant,  and  receipt  for 
the  surveying  fees,  and  the  supposed   time  of  survey  for  Howard,  we 
are  naturally  led  to   conclude  that  the  only  survey  made  of  the  lands 
in  dispute,  was  really  effected  at  the  instance  of  Bumey,  and  at  his  ex- 
]pense. 

Shippen,  0.  J.  So  much  was  left  to  the  jury,  on  the  fact  of  the 
survey,  at  the  time  of  the  trial,  that  I  see  no  reason  to  set  aside  the 
verdict. 

Yeates,  J.  The  equitable  title  by  improvement  and  settlement,  I 
thought  at  the  trial,  and  still  think,  was  in  the  plaintiff  claiming  under 
Daniel  Netherey,  and  not  in  the  defendant  claiming  under  Charles 
Stewart,  if  he  really  sold  his  pretensions.  But  there  having  been  no 
previous  possession  within  seven  years  next  before  the  bringing  of  the 
actions,  the  plaintiff  was  barred  from  recovering  under  this  claim  by  the 
act  of  limitations. 

The   jury  have  found  by  their  verdict,    that  a  survey    of  theao 
lands  was  made    for  Barney.    That    fact  was  submitted  to  them^ 
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and  being  established,  the  case  is  taken  out  of  the  limitation  act. 

Bat  as  the  survej  returned  excludes  the  lands  in  question,  if  Howard 
laid  oat  his  monej,  being  led  thereto  by  the  return  of  survey,  and  knew 
nothing  of  what  had  been  done,  I  should  be  of  opinion,  that  the  defen- 
dant was  concluded  by  his  return.  No  evidence  was  given  when  the 
Borrej  was  returned ;  and  there  are  facts  and  circumstances  which  ex* 
iflt  in  the  case,  from  which  the  jury  might  rationally  infer,  that  How- 
aid  was  appraised  of  the  legal  title  of  Bumey  to  these  lands.  The 
muked  trees  on  the  ground  ;  the  warrant  of  Howard  calling  for  the 
precise  quantity  of  72  acres,  and  stating  the  improvement  of  Stewart 
to  commence  from  the  1st  March  1758,  the  time  of  Bumey's  supposed 
improvement :  the  receipt,  for  the  surveying  fees  six  days  after  the 
Beceiver  General's  receipt,  as  of  a  survey  made,  when  the  draft  pur- 
ports it  to  have  been  made  eighteen  days  afterwards,  viz  :  2d  July  1770, 
wben  united  together,  form  a  mass  of  circumstantial  evidence,  which 
might  induce  the  jury  to  believe,  that  Howard  well  knew  of  the  previous 
transactions.  I  am  not  authorized  to  say  this  conclusion  was  unwar- 
ranted ;  and  under  this  impression  I  cannot  assert  that  injustices  has 
1)een  done.  I  therefore  am  of  opinion,  that  the  motion  for  the  new 
trial  should  be  denied. 

Smith,  J.  The  judge  who  tried  the  cause  having  expressed  his  satis- 
faction with  the  verdict,  I  concur  in  opinion  that  no  new  trial  be  granted. 

Brackenridge,  J.  The  case  is  out  of  the  limitation  act,  there  hav- 
ing been  a  survey.  I  lay  the  return  of  the  survey  out  of  the  case,  and 
I  dunk  now  as  I  did  at  the  trial. 

Judgment  for  the  plaintiff. 


*»  •  <* 


Pkteb  Leoatjx,  quer*  in  error,  against  Isaiah  Wells. 

b  Rple?m  bj  P.  L.  agaiiiBt  L  W.  the  jnrj  who  tried  the  cause  were  returned  by  L  W. 
13ie  court  on  error  caoDOt  presume  that  the  defendant  and  sheriff  are  the  same  person, 
iiB^  it  appears  on  the  record.  But  if  it  so  appeared,  and  the  plaintiff  did  not  chal- 
loige  the  array,  he  comes  too  late  to  assign  it  for  error. 

!his  was  a  writ  of  error  to  the  Common  Pleas  of  Montgomery 
^^tf.    General  errors  were  assigned. 

It  appeared  by  the  record  that  the  suit  was  replevin.  The  defendant, 
Wdls,  justified  as  the  bailiff  of  William  Richardson  Atlee,  esq.,  the 
^iBtreas  of  the  goods  for  rent  in  arrear.     The  plaintiff  replied  no  rent 
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was  due  ;  and  in  November  term  1801 ,  the  juiy  foand  a  verdict  for 
the  defendant  for  27/.  11^.  2d. 

On  the  general  venire  facias^  the  jury  appeared  to  have  been  sum- 
moned  and  returned  by  Isaiah  Wells,  sheriff.  But  whether  he  was  the 
defendant  or  not,  did  not  appear  by  any  part  of  the  record. 

The  argument  commenced  at  the  last  term,  and  was  again  resumed 
this  term. 

Messrs.  T.  Ross  and  Frazier  for  the  defendant.  How  will  the  court 
be  satisfied,  that  the  defendant  and  the  sheriff  are  the  same  person  ? 
It  only  can  be  collected  from  the  record.  It  is  sufficient  for  us  to  deny 
the  fact.  It  lies  on  our  adversary  who  makes  the  exception  to  verify 
it,  or  he  must  fail. 

J^ut  if  the  sheriff  was  really  the  party,  the  array  ought  to  have  been 
chaUenged  by  the  plaintiff  in  error  before  the  jury  wtre  sworn.  Hob. 
235.  Bull.  807.     One  shall  never  have  error  of  such  thing,  of  which 
he  might  have  advantage  by  plea,  if  it  does  not  appear  by  the  record. 
10  Yin^  2  pi.  1.    If  the  sheriff  is  the  brother  of  the  party,  the  challenge 
must  be  made  at  the  time,  or  error  lies  not ;  {lb.  pi.  2)  or  if  no  hund- 
redor  was  on  the  panel.  lb.  pi.  3.    So  if  the  bailiff  returns  the  whole 
panel,  where  the  sheriff  ought  to  have  returned  part.  lb.  pi.  4.    If  one 
loses  in  a  court  of  ancient  demesne,  he  cannot  asaign  for  error  that  it 
was  frank  fee,  because  he  affirmed  the  jurisdiction.  lb.  pi.  5.    If  an 
alien  recovers,  the  defendant  cannot  assign  it  for  error,  if  be  did  not 
take  the  exception  in  the  first  action.  lb.  pi.  6.    No  one  shall  assign 
for  error  what  might  have  been  pleaded  in   abatement.  Garth.  124. 
The  advantage  must  be  taken  at  the  proper  time.  Cro.  EI.  582.  1  Rol. 
Ab.  781.  Ab.  pi.  1,  2,  8,  4.    Whoever  does  not  object  at  the  timeshaU 
be  supposed  to  acquiesce.  3  Bilrr,  1858.     And  in  all  such  cases   the 
consent  takes  away  error.  10  Yin.  11.  pi.  1,  2,  3.     Where  the  prosecu- 
tor in  a  criminal  case,  summoned  the  jury  as  sheriff,  it  was  determined 
that  the  exception  should  have  been  taken  at  the  time  by  way  of  chal- 
lenge, and  that  it  could  not  be  moved  afterwards  in  arrest  of  judgment* 
Conrad  Sheppard's  case.  Leach's  Grown  Law  105.    It  is  presumed^ 
that  authority  establishes  the  doctrine  we  contend  for.     And  the  court 
there  were  bound  to  take  notice  that  the  sheriff  was  the  prosecutor. 
But  it  is  not  so  here ;  for  the  court  can  know  the  fact  judicially  only 
from  the  record.     The  court  will  intend  nothing  against  the  verdict.  S 
Burr.  1728. 

Mr.  Ingersoll  for  the  plaintiff  in  error.  The  court  are  asked 
to  distinguish  between  Isaiah  Wells,  the  defendant,  and  Isaiah 
Wells,  the    sheriff.    The  presumption  is  that  they  are  the   same 


1804]  OP  PENNSYLVANIA.         '  45 

person,  unless  the  contrary  be  shown,  or  that  there  are  really  two  men 
of  that  name  in  Montgomery  county.  The  venire  being  general,  it 
ooold  not  appear  by  the  record  conclusively,  by  any  words  of  reference 
that  they  are  but  one  person. 

Here  then  one  of  the  parties  is  the  returning  o£Bcer,  from  whom  we 
are  to  expect  an  impartial  jury.  Every  principle  of  justice  is  abhor- 
mt  to  it. 

The  case  in  3  Burr.  1858,  proves  nothing.  The  party  made  the 
objection,  and  it  appeared  on  the  record.  Where  the  exception  ap- 
pears on  the  record,  it  may  be  taken  advantage  of  afterwards,  as  ap- 
pears] from  the  cases  cited  from  1  Bol.  Abr.  781-2  and  10  Yin.  2, 
which  are  taken  from  8  lb.  4.  6.  b.  The  defendant's  doctrine  goes 
too  far;  it  sweeps  off  almost  every  matter  which  may  be  urged  for 
error. 

In  replevin,  the  defendant  is  an  actor  as  well  as  the  plaintiff,  and 
mj  take  out  the  venire  facias.  The  jury  must  be  returned  by  the 
proper  officer,  and  it  must  be  entered  ex  assensu  par  Hum.  Go.  Lit. 
125.  a.  b.  2  Danv.  Ab.  76.  pL  14,  83,  pi.  5.  If  there  be  a  venire 
firom  the  wrong  county,  though  no  advantage  be  taken  at  the  time,  it 
k  stiR  fatal.  6  Go.  14.  A  venire  facias  awarded  improperly  in  au 
inferior  court  is  erroneous.  They  have  no  power  to  alter  the  forms  of 
nitg.  10  Vin.  69,  pi.  4,  5,  6.  L.  Raym.  417. 

Shippen,  C.  J.  declined  giving  any  opinion,  as  he  had  not  heard  the 
fint  argument. 

Teates,  J.  The  general  rule  of  law  unquestionably  is,  that  none  of 
die  parties  to  the  suit  should  return  the  jury.  Here  it  is  assumed  by 
tbe  plaintiff  in  error,  that  Isaiah  Wells,  the  sheriff,  who  summoned  and 
rctamed  the  jury,  was  the  Isaiah  Wells,  the  defendant,  who  as  bailiff 
of  William  Kchardson  Atlee, .  distrained  the  goods  of  the  plaintiff  Le- 
pax  for  rent.  That  point  does  not  judicially  appear  to  us,  nor  can  we 
Uer  it  from  record.  But  admitting  the  fact,  after  the  plaintiff  has 
1^  slip  the  opportunity  of  challenging  the  array,  shall  he  now  be  ad- 
Bitted  to  aflsign  the  fact  for  error,  of  which  he  neglected  to  take  ad- 
jutage in  due  time  ? 

The  objection  in  the  present  instance  is  merely  technical,  Mr.  Atlee 
^^  the  real  defendant.  The  plaintiff  has  taken  his  chance  of  the 
Y<erdict  He  could  not  but  know  who  was  the  sheriff  of  the  county 
viiereiii  he  lired,  and  he  had  an  opportunity  of  taking  advantage  of 
du8  matter  according  to  the  reasoning  of  the  court,  in  the  case  of  the 
empany  of  mercers  and  iron  mongers  of  Ghester  v.  Bowker,  1  Stra. 
TO.  Com.  Sep.  248.     And  it  is  no  cause  to  grant  a  new  trial  that 
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one  of  the  jurors  was  related  to  one  of  the  parties^  according  to  1 
Vent.  80.  Sty.  100. 129.  12  Mod.  584,  unless  the  opposite  party  had 
not  timely  notice  of  it.  7  Mod.  54.  11.  Mod.  114.  2  Salk  645;  al- 
though I  confess  in  Corny.  602,  a  new  trial  was  granted,  though  the 
cause  of  challenge  was  known  at  the  trial. 

So  an  objection,  that  witnesses  are  interested,  should  be  made  at 
the  trial,  and  if  discovered  afterwards,  is  not  itself  a  ground  for  gran- 
ting a  new  trial,  though  it  will  have  its  weight,  where  the  party  has 
merits.  2  T.  R.  717.  And  a  new  trial  will  not  be  granted,  for  mat- 
ter omitted  to  be  insisted  on,  at  the  former  trial.  10  Mod.  202.  1 
Stra.  691.  1 T.  R.  84,  85.  2  T.  R.  120.  These  cases  have,  in  my 
idea,  a  very  considerable  analogy  to  the  present ;  and  the  authorities 
cited  by  the  defendant's  counsel,  from  10  Yin.  2  pi.  1.  to  pi.  6,  and 
Leach's  Grown  Law  105,  strongly  evince  the  propriety  of  affirming  the 
judgment. 

Upon  the  whole,  I  cannot  see  any  good  grounds  on  which  we  can  re- 
verse the  judgment,  under  the  circumstances  of  the  case. 

Smith,  J.  Sheppard's  case  in  Leach  105,  is  strong  in  point.  In 
Hesketh  v.  Braddock,  8  Burr.  1858,  Lord  Mansfield  observes,  in  the 
case  of  Bod  wick  v.  Fennel,  it  was  stated  at  the  bar,  ''  that  no  excep- 
tion or  challenge  was  taken."  And  as  a  party,  may  waive  all  excep- 
tions if  he  pleases,  if  he  does  not  object,  it  is  a  virtual  acquiescence. 

Should  it  be  objected,  that  it  may  be  averred,  that  the  defendant 
and  sheriff  are  the  same  person,  I  answer,  that  the  cause  of  challenge 
then  appears  on  the  record  ;  and  it  being  then  omitted,  it  is  now  too 
late,  after  taking  the  chance  of  having  a  verdict,  for  the  plaintiff  to 
avail  himself  of  it  in  error.     But  it  does  not  appear  on  the  record  that 
the  avowant  is  the  same  person  as  the  sheriff  who  returned  the  jury. 
Presumption  in  such  a  case  is  not  admissible.     In  error  the  court  can 
presume  nothing ;  they  must  be  guided  entirely  by  what  appears  on 
the  record. 

Brackenridge,  J.  concurred. 

Judgment  afiSrmed. 
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Stephen  Shbwbl  sumying  partner  against  Josbph  Fill,  esq. 

bdebt  against  a  Bfanriff  for  an  escape,  parol  evidenoe  that  he  did  not  take  the  prisoner 
until  a&r  the  return  day  of  the  ca,  to,  which  was  returned  **  in  custody,*'  is  not  ad- 
missible 

In  debt  for  an  escape,  on  ea,  $a.  the  jury  must  find  the  who^e  debt  and  costs. 

Hie  statu  .  s  of  AVestm.  2.  (18  Ed.  1  o.  11.  and  1  xUc.  2.  c.  12,)  oonoeming  escapes,  ex- 
tend to    enn.^}  Ivania. 

This  cause  was  tried  at  Newtown  for  Bucks  county,  on  the  12th 
Jtme  1800,  before  Shippen,  C.  J.  and  Yeates,  J.  at  the  CircuitCourt. 

The  suit  was  in  debt  against  the  defendant,  as  sheriff,  for  the  escape 
of  Robert  Shewel,  on  a  ca,  sa.  who  was  soon  after  liberated  from  his 
eonfinement,  as  an  insolvent  debtor.  The  defendant  offered  to  show, 
lliat  he  had  not  taken  the  person  of  the  debtor  under  the  ca.  sa.  until 
Ae  third  day  of  the  term  to  which  the  process  was  returnable,  and 
diat  his  return  of  him  ^'  in  custody,"  was  founded  on  a  mistaken 
This  testimony,  the  court  overruled,  as  it  would  contradict  the  sheriff's 
letam ;  and  the  jury,  with  considerable  difSculty,  grounded  on  the 
great  hardship  of  the  case  found  a  verdict  for  the  plaintiff,  for  983/. 
lis.  Id.  J  the  whole  debt.  It  was  then  agreed,  that  a  motion  for  a 
new  trial  should  be  entered,  and  overruled  by  the  court,  and  judgment 
filtered  for  the  plaintiff  on  the  verdict  without  prejudice  to  the  defen- 
dant, on  the  questions  of  law,  which  were  intended  to  be  discussed  on  an 
appeal,  before  the  whole  court. 

The  following  reasons  were  assigned  and  certified  by  the  counsel,  in 
support  of  the  appeal. 

1.  A  new  trial  ought  to  have  be  granted,  as  the  court  upon  the  trial, 
refused  to  permit  the  defendant  to  give  evidence,  that  the  return  of 
upH  corpus  on  the  capias  ad  satisfaciendum^  was  made  by  mistake ; 
and  that  Robert  Shewel  for  whose  escape  in  execution  this  action  was 
brought,  was  never  legally  in  his  custody. 

2.  A  new  trial  ought  to  have  been  granted,  as  the  court  upon  the  trial 
refused  to  permit  the  jury  to  take  the  particular  circumstances  of  the  case 
into  consideration,  and  regulate  the  amount  of  their  verdict  according  to 
die  nature  and  degree  of  the  defendant's  negligence,  and  the  damages 
actually  suffered  by  the  plaintiff  in  consequence  thereof ;  but  charged 
them  positively  to  find  for  the  plaintiff  to  the  full  amount  of  the  debt 
and  costs  in  the  former  suit :  whereas  the  whole  case  should  have 
been  submitted  to  the  jury,  with  directions  to  measure  the  amount  of 
their  verdict  according  to  the  nature  and  degree  of  the  defendant's  neg- 
llgeDce,  and  the  damages  actually  sustained  in  consequence  thereof, 
Vj  the  plaintiff. 

3.  The  jndgment  should  have  been  arrested,  as  the  action  of 
debt  does  not  lie  in  Pennsylvania,  for  an  escape  in  execution, 
tbe  provisions  of  the    statute  of   Westminster,    which    gives     the 
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- 

action  in  England,    being    altogether    unsuitable  to  the    situation, 
and  circumstances  of  this  country,  and  therefore  not  extending  here. 

The  case  was  argued  on  three  different  dajs,  viz.  December  30th, 
1802  ;  March  17th,  1808  and  December  23d,  1803,  by  Mr.  T.  Ross, 
on  the  part  of  the  plaintiff,  and  by  Messrs.  IngersoU  and  Oondy,  on  the 
part  of  the  defendant. 

The  argument  on  both  sides,  was  conducted  on  the  same  system  of 
reasoning,  as  at  the  Circuit  Court,  which  is  not  intended  to  be  repeated 
here :  but  several  new  authorities  were  cited. 

On  the  first  point,  the  defendant's  counsel  contended,  that  the  parol 
testimony  ought  to  have  received,  and  put  several  cases  by  way  of  il- 
lustration.   If  there  should  be  two  persons  of  the  same  name,  and  one 
of  them  is  arrested  vrrongfuUy,  shall  the  mistake  of  the  sheriff  be  con- 
clusive either  on  him  or  the  party?     How  long  shall  the  injured  party 
be  continued  in  confinement  ?     Suppose   an  arrest  on  Sunday  by  an 
ignorant  bailiff,  or  after  the  return  day  of  the  process,  as  we  take  to 
be  the  present  case,   shall  the  superior  officer,  as  well  as  the  injured 
person,  be  concluded  and  estopped  thereby  ?    Estoppels  are  not  to  be 
favored. in  general;    they  prevent  an  investigation  of  the  truth   of 
the  case.  4  T.  R.  254.     It  is  a  general  rule,  that  deeds  and  other 
writings  must  be  judged  of  by  their  own  words ;  yet  in  cases  of  fraud 
or  mistake,  parol  evidence  will  be  received.     Where  a  person  is  con- 
cluded by  the  sheriff's  return,  it  is  on  the  ground  that  he  has  remedy 
against  the  sheriff.  In  England,  the  general  return  ^'  of  goods  levied,'^ 
will  bind  a  sheriff  to  the  amount  of  the  debt  and  costs :  but  this   will 
not  be  pretended  to  be  the  case  in  this  state ;  because,  by  the  constant 
practice,  should  all  the  goods  be  levied  and  fairly  sold,  and  the  amount 
carried  to  the  plaintiff's   credit,  the  sheriff  may  show  the  same  in  evi- 
dence, and  discharge  himself  from  further  responsibility. 

The  plaintiff's  counsel  answered,  that  the  admission  of  a  sheriff  to 
contradict  the  return  he  had  made,  would  be  attended  with  the   most 
dangerous  consequences.     If  any  error  should  be  committed  by  him 
in  his  returns,  the  court  to  which  the  process  was  returnable,  could 
alone  direct  the  correction  of  it.     In  the  instances  put  by  the  defen* 
dants's  counsel,  if  the  sheriff  should  knowingly  arrest  a  wrong  person^ 
and  obstinately  persist  in  it  by  adhering  to  his  return,  he  would  con* 
elude  himself  thereby;  but  in  that  instance,  as  well   as  the  Sunday 
arrest,  the  court,   on  a  proper  application,  uader  the   superintending 
summary  powers  which  they  clearly  possess   over  all    their  officers, 
would  give  redress  to  the  injured  party;  or  in  a  disputed  case,  would 
refer  him  to  his  remedy  against  the  sheriff.  In  England,  if  a  sheriff 
returns  goods  levied  to  such  a  value,  he  must  answer  to  that  va- 
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return  goods  levied  to  Buch  a  value,  he  must  answer  to  that  value.  7 
Mod.  118. 

On  the  second  point,  the  defendant's  counsel  cited  the  words  of  Bul- 
ler  J.  in  Planch  v.  Anderson,  5  T.  R.  40.  In  debt  on  the  statute  against 
the  shenS  for  an  escape  out  of  his  custody  in  execution,  the  plaintiff 
may  (without  considering  how  far  he  must)  recover  the  whole  debt 
This  would  seem  to  imply  a  doubt  on  that  head.     In  Johnson  v.  Macon, 

1  Wash.  6,  it  is  said  by  Pendleton,  president,  escapes  which  in  Eng- 
land are  fixed  upon  the  sheriff  from  legal  deductions,  seem  to  be  done 
sway  in  this  country,  by  the  act  of  assembly,  which  subjects  the  sheriff, 
only  when  the  jury  expressly  find  that  the  debtor  escaped  with  the  consent, 
or  through  the  negligence  of  the  officer.  In  Connecticut,  case  lies  on* 
ly  against  officers  in  all  cases  of  escape,  whether  on  mesne  process  or 
execution.  2  Swift's  Syst.  112.  The  courts  there  adopt  the  princi* 
pie,  that  they  may  take  into  consideration,  the  circumstances  and  ability 
of  the  person  escaping.  lb.  113.  A  plaintiff  in  debt  may  now  recover 
less  than  he  declares  for,  though  it  was  formerly  otherwise.  2  BL 
Bep.  1221.  8  Woodes.  95. 

To  this  it  was  answered,  the  expressions,  of  Buller  conveyed  no 
doubt,  but  leave  the  point  at  large.  He  had  asserted  his  decided  opin* 
ion  before,  that  the  plaintiff  must  recover,  in  such  case,  the  full  debt ; 

2  T.  B.  129,  and  the  same  doctrine  is  explicitly  laid  down  in  2  BL 
Bep.  1048,  and  in  3  Bla.  Com.  164.     The  writ  of  capias  ad  salts'^ 

faciendum  is  a  writ  of  the  highest  nature,  and  when  once  executed,  ha 
other  process  can  be  sued  out  against  the  goods  or  land.  Sherid.  B« 
B.  316.  But  though  it  is  so  at  law,  sequestration  may  issue  in  chan- 
eeiy.  Talb.  Cas.  222.  Ambl.  79.  An  omission  of  the  sheriffs  return 
shall  not  be  amended,  5  Co.  41.  6.,  as  if  the  habeas  corpora  be  cUbum 
breve.  Mo.  868.  The  sheriff's  return  shall  conclude  him.  10  Yin. 
78  pL  4.  Cites  Bro.  relorn  de  hri^.  pi.  107,  who  cites  7  Hen.  4 
11.  On  two  extents  levied,  the  sheriff  was  not  allowed  to  amend  his 
returns.  Bunb.  323.  Indorsement  of  N.  E.  L  on  a  ca,  sa,  is  good 
evidence  that  the  sheriff  received  it.  Cowp.  63.  Debt  does  not  lie  at 
eommon  law  for  an  escape,  being  given  by  statute.  1  Show.  376. 
But  the  plaintiff  may  now  maintain  either  case  or  debt  for  an  escape 
in  execution.  3  B&c.  246.  Cro.  Jac.  288.  2  Bulst.  321.  Cro.  Eliz. 
767. 

The  third  point  was  fully  advocated  by  the  defendant's  counsel. 
They  insisted,  that  the  statutes  of  13  Ed.  1.  c.  11.  (commonly  styled 
Westm.  2.)  and  1  Rtc.  2.  c.  12,  were  enacted  in  England,  on  grounds 
merely  local,  and  confined  to  the  policy  of  that  kingdom.  The  first  of 
Aem,  which  respected  ^'  the  masters"  remedy  against  their  servants, 

Testes,  Vol.  IV.  4 
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and  otber  accomptants, ''  is  to  be  found  in  1  Ruff.  stat.  90^  and  is  com- 
mented on  in  2  Reeve's  Engl.  Law  178.  The  second,  which  is  pointed 
in  express  terms  to  the  Warden  of  the  Fleet  Prison,  is  to  be  found  in  1 
Ruff.  Stat.  837,  and  is  commented  on  in  8  Reere's  Engl.  Law  205 
BuUer  J.  remarks  in  1  T.  R.  182,  that  the  former,  by  a  liberal  con- 
struction has  been  held  to  extend  to  all  cases,  and  the  latter  to  all  gaol- 
ers. It  is  a  liberality  of  extension  not  justified  either  by  the  words  or 
spirit  of  the  two  statutes,  and  which  he  admits,  ^^  nerer  have  been,  nor 
can  be  construed  literally. '' 

By  the  statute  of  Westm.  2,  servants  and  receivers  found  in  arrear- 
ages upon  accompt  are  to  be  delivered  to  the  next  gaol,  and  imprisoned 
in  irons  under  safe  custody ;  and  the  sheriff  or  keeper  of  such  gaol  is  to 
take  heed,  that  if  lie  suffer  him  to  go  out  of  prison,  and  thereof  be  con- 
vict, he  shall  be  answerable  to  his  master  of  th^  damages  done  to' him 
by  such  his  servant,  according  as  it  may  be  found  by  die  country,  and 
shall  have  his  recovery  by  writ  of  debt.  The  statute  of  1  Ric.  2.  c. 
12,  ordains,  that  no  Warden  of  the  Fleet  shall  suffer  any  prisoner  to 
go  out  of  prison  without  making  gree  to  the  parties  of  that  thereof 
they  were  judged,  Ac.  It  is  clear  therefore,  that  both  acts  meant  only 
to  provide  against  voluntary  escapes,  whatever  construction  may  since 
have  been  put  on  them  ;  and  that  it  was  intended,  that  the  jury  should 
judge  of  and  decide  on  the  damages  which  the  plaintiff  has  received* 
The  latter  remark  is  properly  referable  to  the  second  head  of  argument, 
and  such  is  the  received  law  both  in  Virginia  and  Connecticut  Ohristian 
in  note  20.  to  1  B1&.  Com.  88,  says,  it  has  been  held,  that  the  same 
words  in  statutes  wiU  bear  different  interpretations,  according  to  the 
nature  of  the  suit  or  prosecution  instituted  upon  them,  2  Bl.  Rep.  I2269 
which  in  plain  terms,  means,  that  acts  of  parliatnent  have  sometimes 
been  carried  beyond  the  natural  import  of  their  words.  It  requires  an 
antiquaiian  to  decypher  the  object  of  the  statute  of  Westm.  2,  and  1. 
Ric.  2.  c.  12,  but  it  is  apprehended,  he  would  never  discover  that  the 
sheriff  must  necessarily  pay  the  whole  debt,  in  every  supposable  case, 
of  a  party  escaping  out  of  execution. 

But  a  previous  question  must  be  determined,  whether  these  statutes 
are  in  force  in  Pennsylvania  ?  It  lies  on  our  opponent  to  establish  the 
aflSnnative  of  this  proposition.  It  will  not  be  pretended,  that  there  has 
been  any  decision  of  that  point  upon  argument.  If  some  few  actions 
of  debt  have  been  brought  upon  escapes  on  judicial  process,  they  have 
all  passed  sub  silentio :  and  usage  of  a  slight  nature  shall  not  control 
in  a  matter  of  so  great  and  general  moment.  General  warrants  were 
also  in  use  many  years  before  their  radical  defect  was  ascertained* 
Our  opinion  is  fortified  by  the  sentiments  expressed  by  M'Eean,  C.  J. 
in  the  case  of  Benjamin  Fuller  v.  James  Aah,  ^q.  sheriff  of  Fhiladel* 
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pUft  ooubtjr,  tried  here  in  September  term,  1795.  He  particular- 
ly reprobated  the  adoption  of  the  resolutions  of  the  British  courts  of 
JQBlice  since  the  rerolution.  Great  latitude  was  allowed,  as  to  the 
efidenee  adduced  by  the  sheriff  on  that  occasion  ;  and  the  case  has  not 
HBce  been  revired. 

It  is  declared  in  the  preamble  of  the  act  of  assembly^  passed  31st 
]byl718  (1  I>all.8t.  Laws  133)  that  acts  of  parliament  do  not  ex- 
tend to  the  plantations,  unless  they  are  particularly  named  in  such  acts ; 
bet  thiB  rdates  to  statutes  enacted  after  the  settlement  of  the  colonies. 
In  Morris's  lessee  y.  Yanderen,  the  court  laid  down  the  rule,  that  the 
eommon  law  of  England  had  always  been  in  force  in  Pennsylvania  ; 
that  all  statutes  made  in  Great  Britian  before  the  settlement  of  Penn- 
8yi?ama,  had  no  force  here,  unless  they  were  convenient  and  adapted 
to  Ae  circumstances  of  the  country ;  and  that  all  statues  made  since 
the  settlement  of  Pennsylvania,  had  no  force  here,  unless  the  colonies 
were  particularly  named.  1  Dall.  67.  The  statute  of  32  Hen.  8  c.  9, 
against  maintenance  and  embracery,  and  the  limitation  act  of  21  Jac. 
1.  c.  16,  were  held  not  to  be  in  force  here  ;  but  it  was  otherwise 
lield  as  to  the  statute  of  limitations  of  32  Hen.  8.  c.  2.  lb.  Judge 
Tucker  in  bis  appendix  to  1  Bla.  Com.  393,  seems  to  hold,  that 
Illative  provisions  are  necessary  to  the  extension  of  the  British  acts 
of  parliament. 

It  will  be  recollected,  that  when  the  statutes  in  question  were  enac- 
ted, the  parliaments  were  at  the  devotion  of  the  monarchs,  and  the  bar- 
ons and  magnates  of  the  kingdom  were  all-powerful.  -  There  were 
strong  fortresses  in  every  country,  wherein  prisoners  might  be  kept 
in  safety.  The  posse  comitaius  could  be  readily  collected  to  repress 
any  attempt  to  break  the  gaols  ;  and  in  England,  on  a  breach  of 
gaol  by  an  armed  force,  the  sheriff  may  have  his  remedy  over  against 
die  hundred.  In  all  these  particulars,  our  local  circumstances  vary. 
We  possess  a  greater  equality  of  power  and  rights  ;  we  have  even  log 
gaols  in  some  of  the  counties,  and  no  gaols  very  secure  ;  our  posses 
eaonot  easily  be  raised ;  and  the  sheriff  has  no  remedy  against  the  hun- 
dred or  township.  We  may  therefore  well  say,  that  the  extension  of 
these  statates,  is  neither  convenient,  nor  adapted  to  the  manners, 
esetoms,  or  general  policy  of  this  country,  and  that  the  correct  rule  in 
sll  eases  of  actions  brought  against  officers  for  neglect  or  misdemean- 
or in  office,  is,  to  proportion  the  recovery  to  the  delinquincy  of  the 
oSeer  and  the  peculiar  circumstances  of  every  case.  This  is  the  true 
Hne  of  justice,  and  accords  with  the  principles  of  the  common  law. 
At  eommon  law,  debt  would  not  lie  for  an  escape ;  nor  since  the  statutes, 
vonld  it  lie  against  the  warden's  executors  for  an  escape ;  unless  he 
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had  been  thereof  convicted  in  his  life- time.  It  was  personal  negli- 
gence in  him.     Dy.  322,  6. 

The  plaintiflPs  counsel  answered,  that  the  court  had  nothing  to  do 
with  the  municipal  regulations  either  of  Virginia  or  Oonnecticut.  It 
might  not  suit  the  genius  or  spirit  of  those  governments  to  extend  cer- 
tain acts  of  parliament,  when  it  might  perfectly  accord  with  the  general 
systems  of  other  states  to  adopt  them.  It  is  of  no  moment,  that  no 
decision  can  be  quoted,  wherein  these  statutes  have  been  adjudged  to 
extend  upon  full  argument.  The  point  was  never  seriously  made  a 
question  of  until  now ;  and  that  statutes  may  be  extended  by  prac- 
tice, is  universally  admitted  amongst  us,  let  the  opinion  in  Virginia  be 
what  it  may.  The  fact  is  incontestible,  that  both  before  and  since  the 
revolution,  debts  have  been  recovered  under  the  operative  effect  of  the 
statutes  in  question,  in  many  instances  ;  and  they  have  been  extended 
by  practice  and  acted  under,  ever  since  the  settlement  of  Pennsylvania. 
By  the  6th  section  of  the  royal  charter  to  William  Penn,  it  is  provided, 
that  the  English  laws  shall  be  intorce  in  Pennsylvania,  until  the  same  be 
altered  by  the  legislature.  1  Dall.  St.  Laws.  Append.  3.  Antiquated  as 
the  statute  of  Westm.  2,  may  be  supposed  to  be,  the  penalties  therein 
prescribed  are  indispensably  necessary  to  secure  the  faithful  execution 
of  the  duties  of  sheriffs.  It  cannot  be  said  to  be  inconvenient  or  un- 
suitable to  our  situation  or  local  circumstances.  By  the  act  of  28th 
January  1777,  such  as  the  statute  laws  of  England,  as  had  theretofore 
been  in  force  in  the  province,  are  declared  to  bo  binding  on  the  inhab- 
itants of  this  state.  1  St.  Laws,  728.  At  common  law,  a  common 
person  could  not  have  taken  the  body  of  his  debtor  in  execution  for 
his  debt,  but  that  power  was  given  by  the  stat.  25  Ed.  8,  17.  Godb* 
290.  10  Vin.  583,  pi.  20.  2  Bac.  239.  No  reason  can  be  given  why 
this  statute  should  be  extended,  which  will  not  hold  as  to  those  under 
consideration.  The  party  transgressing  the  provisions  of  a  penal 
statute,  is  bound  by  the  fundamental  contract  of  society,  to  obey  the 
directions  of  the  legislature,  and  pay  the  forfeiture  incurred,  to  such 
persons  as  the  law  requires.  3  Bl.  Com.  169.  Credit  cannot  be  sup* 
ported  unless  the  payment  of  a  just  debt  can  be  enforced  by  the  pain 
of  imprisonment.  A  bond  given  to  a  sheriff,  to  indemnify  him  against 
the  voluntary  escape  of  his  prisoner  is  void  by  the  common  law.  10  Go* 
100.  1  Bos.  and  Pull.  277.  In  an  action  <[ui  iam  for  usury,  tlie  plain- 
tiff recovers  the  whole  debt,  though  the  case  may  be  supposed  to  be 
hard.  And  no  instance  can  be  shown,  where  less  than  the  whole  pen* 
alty  is  recovered  on  a  penal  statute. 

The  court  continued  the  case  under  advisement,  their  only 
doubt  being,  how  far  the    practice    had  extended  the  statutes  of 
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13  Ed.  1,  c.  11,  and  1  Ric.  2,  c.  12.     On  this  point,  thej  proposed 
to  enquire  for  themselves. 

And  this  term,  Shippen  C.  J.  declining  to  give  the  opinion  of  the 
eom,  as  he  was  not  present  at  the  last  argument,  (though  he  fully 
eoDcarred  with  the  other  justices,)  Yeates,  J.  delivered  the  opinion  of 
the  eoart  as  follows  : 

The  first  point  made  in  this  case,  seems  to  admit  of  little  donbt. 
Tlie  assertion  that  a  sheriff  or  ministerial  officer  may  explain  or  con- 
tradict his  returns  of  **  goods  levied,'^  "  lands  sold,"  or  "  in  custody,'* 
onsoits  brought  against  him,  founded  on  these  returns,  and  while  they 
remain  in  full  force,  and  unaltered,  sounds  strangely,  and  appears  un- 
warrantable. If  a  mistake  has  been  made  in  a  return,  which  ought  to 
be  corrected,  the  application  for  relief  should  be  made  to  the  tribunal 
from  which  the  process  issued,  and  into  which  it  is  returnable.  They 
in  their  discretion,  can  only  grant  the  relief  prayed  for,  in  case  the 
attendant  circumstances  warrant  such  interposition. 

The  second  and  third  points  may  well  be  considered  together. 
That  the  statutes  of  Westm.  2,  and  1  Rich.  2,  have  been  long  prac- 
ticed under,  I  well  know.  My  own  experience  on  the  subject,  extends 
back  above  forty  years ;  and  I  then  took  it  to  be  generally  understood, 
that  the  practice  had  obtained  long  before  my  time.  The  act  of  28th 
Jannaiy  1777,  declares,  that  such  of  the  statutes  as  have  been  in 
force  in  the  late  province,  should  remain  in  force  until  altered 
by  the  legislature.  In  the  language  of  the  late  chief  justice,  1  Dall. 
75,  <<  we  know  that  many  statutes  for  near  a  century,  have  been  prac- 
ticed under  in  the  late  province,  which  were  never  adopted  by  the 
Ugislature  ;  and  that  they  might  be  adopted  by  usage,  and  so  become 
in  force,  is  very  clear."  There  was  no  decision  in  Fuller  v.  Ash, 
tried  here  in  September  term  179S,  which  the  defendant's  counsel  have 
80  much  relied  on  ;  though  in  consequence  of  what  dropped  from  the 
then  chief  justice,  the  plaintiff's  counsel  submitted  to  a  nonsuit,  with 
Uberty  to  move  for  a  new  trial.  If  these  statutes  are  considered  as 
convenient  and  applicable  to  our  local  circumstances,  they  will  fall 
irithin  the  general  rule  of  statutes  made  before  the  settlement  of  the 
colonies  extending  here.  And  why  are  they  not  thus  convenient  and 
applicable?  If  the  policy  of  the  law  allows  imprisonment  for  debt,  a 
slight  acquaintance  with  judicial  proceedings  will  assure  us,  that  it 
cannot  be  carried  into  effect,  unless  a  rigid  rule  is  adopted,  whereby 
die  conduct  of  ministerial  officers  may  be  strictly  examined.  We  are 
taught  by  experience,  that  severe  penalties  are  indispensably  necessary, 
to  exact  the  faithful  performance  of  the  duties  of  sheriffs. 
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If  these  two  acts  of  parliament  form  a  part  of  onr  civil  code,  the 
adoption  of  the  English  decisions  under  them  forms  a  necessary  con- 
sequence, at  least,  of  those  resolutions,  which  took  place  before  the 
American  rerolution.  Should  it  be  objected,  that  hard  cases  may 
happen  by  reason  hereof,  I  admit  the  objection,  and  freely  concede 
that  this  is  one  of  them.  But  I  answer,  that  general  laws  cannot  be 
so  formed,  as  to  exempt  each  particular  case  from  inconveniences.  It 
would  be  a  greater  mischief  to  have  no  general  rule,  whereby  we  may 
accurately  judge  of  the  conduct  of  public  ofScers,  in  whom  such  exten* 
sive  trust  is  reposed. 

To  leave  the  nature  and  degree  of  a  sheriff's  negligence  of  judicial 
process,  and  the  damages  actually  suffered  by  the  plaintiff  in  conse* 
quence  thereof,  to  the  opinion  of  a  jury,  according  to  their  discretion, 
without  any  known,  or  established  rule,  would,  in  our  ideas,  introduce 
the  utmost  uncertainty,  and  be  attended  with  the  most  fatal  conse- 
quences in  the  administration  of  justice :  and  if  any  judgments  have 
been  obtained  against  sheriffs,  for  escapes  on  judicial  process,  within 
tiie  last  seven  years,^  they  must  necessarily  be  reversed,  according  to 
the  doctrine  advocated  by  the  defendant's  counsel,  on  writs  of  error ; 
which  would  be  a  great  evil. 

Whatsoever  our  personal  feelings  may  be,  under  the  circumstances 
of  the  present  case,  we  find  ourselves  constrained  to  decide  in  favor  of 
the  plaintiff,  for  the  whole  debt  recovered  by  the  verdict. 

Judgment  for  the  plaintiff! 

*  No  writ  of  error  or  appeal  shall  have  effeeti  unless  brought  within  seven  jears,  fto.   By 
act  of  assembly  of  18th  April  1791.  8  Dall  St  Laws  99. 


■*♦- 


TiMOTHT  Peaobablb  lesscc  of  John  Boss  and  John  Yaughan  against 

John  Eason  and  Robert  Eason. 

A  spedal  verdict  most  find  the  facts  distinctly ;  but  on  a  demurrer  to  eridenoe,  the  evi- 
dence only  is  stated,  yet  if  it  be  by  parol,  and  the  effect  of  it  be  doubtful,  all  the  fa«ta 
which  the  evidence  tended  to  prove,  or  which  the  jury  might  infer  from  it,  are  there- 
by admitted.  The  party  may  insist  at  the  trial  that  his  adversary  demurring  shall 
confess  such  facts  on  record :  But  if  this  is  not  done,  the  court  will  consider  every 
thing  as  admitted,  which  ^e  Judge  who  tried  the  cause  would  have  done,  in  order  to 
compel  a  joinder  in  demurrer. 

A  special  license  to  survey  lands  cannot  be  retracted ;  and  though  the  purchase  money 
is  not  paid  or  tendered,  it  will  not  invalidate  the  grant 

Ejectment  for  lands  in  Northumberland  county. 

The  cause  was  tried  at  Sunburj,  on  the  17th  October  1796,  when 
the  plaintiflfs  counsel  demuned  to  the  evidence  /given  by  the  def en* 
dants. 

The  record  was  as  follows : 
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AftenrardSy  to  wit,  on  the  daj,  and  at  the  place  within  contained, 
before  the  Honorable  *  Jasper  Yeates,  esq.  and  the  Honorable  Thomas 
Smith,  esq. ,  two  of  the  judges  of  the  Snpreme  Court  of  PennsylTania, 
eune  as  well  the  within  named  Timothy  Peaceable,  by  Oharles  Smith 
his  attorney,  as  the  within  named  John  Eeson  and  Robert  Eason  by 
Thomas  Dancan,  their  attorney ;  and  the  jurors  of  the  jury,  whereof 
mention  is  widiin  made,  that  is  to  say,  Peter  Furst,  &;c.  being  call- 
ed likewise  came  and  were  chosen,  tried,  and  sworn,  to  say  the  troth 
of  the  premises  within  contained ;  and  the  said  Timothy  Peaceable  to 
prove  his  right,  produced  in  eyidence,  the  following  matters  of  re- 
eord: 

1.  An  application  of  colonel  Turbott  Francis,  dated  8d  February 
1769,  in  behalf  of  himself,  «id  the  other  officers  of  the  1st  and  2d 
bsttiJions  of  the  Pennsylvania  regiment,  for  24,000  acres  of  land,  to  be 
seated,  and  diyided  amongst  them,  according  to  their  agreement  among 
themselves,  and  the  concession  of  the  proprietaries. 

2.  The  order  of  governor  John  Penn  and  the  Board  of  Property 
Aerson,  dated  the  said  3d  February  1769,  agreeing  to  the  application, 
except  that  colonel  Clayton  should  have  no  share  thereof,  and  that  the 
said  24,000  acres  should  be  taken  up  in  bodies  of  8000  acres  eacL 

3.  A  survey  of  246  acres  and  allowance,  made  for  Jacob  Eon,  on 
&e  24di  May  1769,  on  the  west  branch  of  Susquehannah,  then  in 
Berks  county. 

4.  A  warrant  of  acceptance  to  Jacob  Eem  of  the  tract  of  246 
teres  reciting  a  division  of  the  lands  surveyed  amongst  the  officers, 
sad  that  this  tract  feU  by  lot  to  captain  Eeroj  dated  9th  May  1774. 

5.  A  patent  to  the  said  Jacob  Eern  for  the  premises,  in  considera- 
tion of  12/,  6s.  sterling,  dated  15th  June  1774. 

6.  A  deed  from  the  said  Jacob  Eern  for  the  premises,  to  John 
Witmer,  in  consideration  of  6501. ,  dated  8th  August  1788. 

T.  A  deed  from  John  Witmer  aforesaid  and  wife,  and  Mathias 
Slough,  of  the  first  part,  John  Witmer  and  Henry  Witmer,  of  the 
second  part,  with  special  recitals  thereiS,  for  the  premises,  to  the  afore- 
isid  John  Ross  and  John  Yaughan,  the  lessors  of  the  plaintiff,  in  con- 
aideration  of  674/.  10^.,  dated  9th  September  1785. 

Whereupon  the  said  John  Eason  and  Robert  Eason  show  in  evi- 

*YetteB  J.  was  originally  of  oounBol  for  the  i^aintlff^  and  took  no  part  in  the  cause 
when  a  nev  trial  was  awarded  in  April  term  1791,  or  in  any  subsequent  stage  of  the 
nit 
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dence  to  the  jury  aforesaid,  to  prore  and  maintain  the  issue  within 
joined  on  their  part,  the  following  book,  papers,  records,  and  parol 
evidence,  viz. 

1.  The  book  of  minutes  of  the  board  of  officers  of  the  1st  and  2d 
battalions  of  the  Pennsylvania  regiment,  kept  bj  general  James  Irwin, 
who  was  dulj  appointed  their  secretary  for  that  purpose,  in  hxe  Vfria. 

[  By  this  book,  it  appeared  among  other  things,  that  on  the  8th 
September  1761,  the  officers  who  served  under  colonel  Francis,  came 
to  an  agreement  to  make  application  for  a  special  order  to  take  up 
lands,  in  consideration  of  their  services  during  the  war,  and  subscrib- 
ed  certain  sums  for  that  purpose. 

On  the  28th  March  1765,  two  officers  were  appointed  commissioners 
to  make  application  to  the  governor. 

On  the  28th  June  1765,  it  was  agreed,  that  the  officers  absent  on  duty 
should  be  included  in  the  application,  excluding  those  who  had  refused 
to  sign  at  Bedford  on  the  8th  September  1764  ;  and  the  amount  of  an 
ensign's  subscription  was  fixed  at  41. 

On  the  21st  January  1769,  colonel  Francis  made  report  to  the  offi- 
cers of  the  governor's  terms  upon  the  application  made  to  him,  which 
the  officers  accepted  on  the  26ch  January,  and  the  written  terms  were 
fixed  by  the  order  of  the  governor  and  Board  of  Property  on  the  8d  of 
February  following,  as  before  stated* 

Surveys  were  made  thereon  in  March  and  April,  of  lands  in  the 
forks  of  Susquehannah,  and  on  Bald  Eagle  Creek,  and  in  Buffaloe 
Valley,  but  there  remained  a  deficiency  of  419  acres  to  complete  the 
proportions  of  all  the  officers.  The  allotment  of  each  ensign,  of  the 
lands  surveyed  in  the  forks  of  Susquehannah  and  Buffaleo  Valley,  was 
246f  acres,  and  on  Bald  Fagle  was  216  acres.  Ensign  James  Mor- 
row (under  whom  the  defendants  held  as  tenants)  was  one  of  the  offi- 
cers, for  whom  the  original  application  was  made. 

On  the  16  May  1769,  all  the  officers  (  except  ensign  Morrow  )  and 
the  surveyors,  met  at  Harris's  ferry,  to  divide  the  lands  surveyed,  which 
they  agreed  to  do  by  way  of  lo|tery.  Previous  to  the  drawing  thereof 
a  letter  from  James  Tilghman,  esq.  secretary  of  the  Land  Oflice,  was 
read  to  the  officers,  wherein  it  was  stated,  that  ensign  Morrow,  haying 
been  charged  with  the  rescue  of  one  Stump,  and  a  certain  Ironcutter, 
who  had  been  committed  for  the  murder  of  certain  friendly  Indians  on 
Middle  Creek,  from  the  gaol  of  Cumberland  county,  the  governor  had 
ordered  that  he  should  be  excluded  from  any  share  in  the  lands,  until 
the  innocence  of  the  crime  should  be  ascertained. 
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The  officers  agreed,  that  his  share  shoold  remain  suspended,  until  he 
ihoald  clear  himself  of  the  offence  ;  but  his  lot  was  in  the  meantime 
dnwn  as  well  as  the  other  officers^  and  he  drew  the  lands  in  question. 

One  fifth  of  each  officers  monthly  pay  was  estimated  as  Uis  share 
of  the  expenses,  and  an  ensign's  proportion  was  fixed  at  41.  It  ap- 
peared a  balance  was  carried  out  against  Morrow  of  81.  4s.,  and  there- 
fore  168.  must  have  been  paid  on  his  behalf. 

The  deficiency  in  the  lands  surveyed,  being  afterwards  discovered, 
the  officers  wholly  excluded  ensign  Morrow  from  any  share,  and  the 
lands  in  question,  marked  No.  8,  were  assigned  to  captain  Jacob  Eem 
on  the  14th  November  1772. 

In  the  course  of  the  same  month,  the  accounts  of  the  different  officers 
mpeeting  the  lands,  were  settled  by  persons  appointed  for  that  pur- 
pose, and  finally  dosed.] 

**  2  and  8.  The  application  of  Colonel  Francis,  and  the  order  of 
Ae  governor,  and  Bowd  of  Property  thereon,  dated  8d,  February 
17S9,  before  stated. 

4.  The  field  notes  of  a  survey,  made  by  William  Scull  a  deputy 
isrrejor,  for  ensign  Morrow,  of  the  lands  in  question,  containing  246 
seres  and  allowance,  on  the  24th  May  1769. 

5.  A  certificate  of  sundry  surveys  on  Bald  Eagle  creek,  whereby 
816  acres,  part  of  the  larger  survey,  were  allotted  to  ensign  Morrow. 

6.  And  they  also  proved  by  the  oath  of  a  certain  Walter  Clark,  a 
jnror  on  a  former  trial  between  the  said  parties,  that  a  certain  Reuben 
Hames,  whose  deposition  was  read  on  the  said  trial,  but  which  is  now 
lost,  and  the  said  Reuben  Haines,  is  dead,  did  in  the  said  deposition 
pove,  that  he  attended  a  meeting  of  the  board  of  officers  of  the  1st 
and  2d  battalions  of  the  Pennsylvania  regiment,  at  the  sign  of  the  In- 
dian Queen,  in  the  city  of  Philadelphia,  about  the  end  of  February  or 
beginning  of  March  1774^  as  agent  for  and  on  behalf  of  ensign  Mor- 
lov,  and  that  he  tendered  to  the  said  Board  of  Officers,  for,  and  on 
bAalf  of  Uie  said  Morrow,  the  money  for  patenting  the  land  in  dispute 
vhieh  was  refused  by  the  said  officers.  And  also  by  the  oath  of  a 
certain  Thomaa  Hewit,  that  the  said  ensign  Morrow,  rented  the  land 
in  dispute,  to  the  aforesaia  JohnEason,  in  1772,  and  that  the  said  Ea- 
8on  took  possession  of  the  land  in  consequence  of  the  said  agreement, 
and  that  ho  saw  said  Eason  living  on  the  land  in  a  cabin,  in  1778. 

And  the  said  Timothy  Peccable  saith,  that  the  aforesaid  mattar 
to  the  jurors  aforesaid,  in  form  aforesaid,  shown  in  evidence  by  the 
said  John  Eason  and  Robert  Eason,  is  not  sufficient  in  law,  to  main- 
tain the  said  issue  within  joined  on  the  part  of  the  said  John  Eason 
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and  Robert .  Easoa ;  and  that  he,  the  aaid  Timothy  Peaceable,  tq  the 
matter  aforesaid,  in  form  aforesaid,  shown  in  evidence,  bath  no.  neces- 
sity, nor  is  he  obliged  by  the  laws  of  the  land  to  answer,  and  this  ke 
is  ready  to  verify.  Wherefore  for  want  of  sufficient  matter  in  that 
.  behalf,  shown  in  evidence  to  the  jury  aforesaid,  the  said  Timothy 
Peaceable  prays  judgment,  and  that  the  jnry  aforesaid,  may  be  dis- 
charged from  giving  any  verdict  on  the  said  issue,  and  that  his  dama- 
ges, by  reason  of  the  trespass  and  ^ectment  within  complained  of, 
may  be  adjudged  to  him,  &c. 

And  the  said  John  Eason  and  Robert  Eason,  for  that  they  have 
shown  in  evidence  to  the  jury  aforesaid,  sufficient  matter  to  maintain 
the  issue  on  their  part,  and  which  they  are  ready  to  verify,  and  foras- 
joauch  as  the  said  Timothy  Peaceable  doth  not  deny,  nor  in  any  man* 
ner  answer  the  said  matter,  pray  judgment,  and  that  the  said  Timothy 
Peaceiible  may  be  barred  from  having  his  aforesaid  ai^tion  against 
them,  and  that  the  jury  aforesaid  may  be  discharged  from  giving  their 
verdict  upon  the  issue  joined.  &c.  Wherefore  let  the  jury  afore- 
said be  discharged  by  the  court  here,  by  the  assent  of  the  parties,  from 
giving  any  verdict  thereupon,*'  &;c. 

When  the  counsel  for  the  plaintiff  at  the  trial  demurred  to  the  evi- 
dence, the  counsel  for  the  defendant  contended,  that  he  was  pot  obliged 
to  join  in  demiirrer,  unless  the  plaintiff  confessed  by  his  demurrer,  all 
matters  of  fact  alleged  by  the  defendant,  and  to  which  any  evidence 
had  been  given,  to  be  true ;  so  that  the  question  for  the  consideration 
of  the  court  was,  whether  the  evidence  given  was  such  as  ought  to  be 
left  to  the  jury. 

And  Smith,  J.  declared,  that  the  objection  should  be  fully  consid* 
ered,  on  the  argument  of  the  demurrer,  before  the  court  in  Bank. 

The  merits  of  the  conflicting  titles  were  fully  argaed  on  the  demur- 
rer to  evidence,  in  Bank,  on  the  26th  December  1797,  by  Messrs.  £!• 
Tilghman  and  C.  Smith,  for  the  plaintiff,  and  Messrs.  IngersoU, 
M'Kean  and  Duncan,  for  the  defendants ;  and  on  the  22d  March. 
1799,  Mr.  IngersoU  moved,  that  a  venire  facias  de  novo  should  is- 
sue, to  ascertain  with  precision  all  the  facts,  out  of  which  the  law 
would  arise.    This  motion    as  argued  on  the  24th  March  1800. 

Arguments  for  the  defendants.  This  is  a  strong  instance  of 
an  attempt  to'  withdraw  a  question  of  fact  from  the  cognizance 
of  the  jury,  and  transfer  it  to  the  court.  By  the  9th  section  o£ 
the  9th  article  of  the  state  constitution,  no  one  shall  be  deprived 
of   his  life,   liberty   or  property,  unless  by  the  judgment  of   lus 
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peeiB,  or  the  law  of  the  land.  8  DalL  St.  Laws,  Introd*  84.  In  King 
aad  Poole,  Lord  Chief  Joetioe  Hurdwioke  lajs  down,  that  it  is  of  the 
greatest  ooneeqaence  to  the  law  and  the  subject,  that  the  powers  of  the 
judge  and  jniy  are  kept  distinct ;  that  the  judge  determine  the  law,  and 
liie  jmy  tbo  fact ;  aod  if  ever  they  come  to  be  confounded,  it  will  prore 
tiie  confusion  and  destruction  of  the  law  Annal.  28, 

The  demorrer  only  goes  to  compel  a  statement  of  the  facts,  and  un* 
leas  they  are  stated  correctly,  the  defendants  are  not  bound  to  join  in 
dsmurTer, 

A  mass  of  eridence  is  spread  on  the  record,  from  which  the  jury 
might  constitutionally  and  justly  have  deduced  the  most  material  infer* 
ences,  and  which  the  court  are  prevented  from  doing.  They  cannot 
l^ally  form  any  conjecture  of  the  deductions  which  the  jury  might  have 
made,  firom  all  the  evidence,  both  positive  and  presumptive.  No  fact 
J8  precisely  stated  to  have  been  ascertained  by  proof,  except  the  tender 
of  the  money  to  the  Board  of  Officers,  and  the  taking  possession  of 
the  land,  by  ensign  Morrow.  Whereas  the  jury  might  well  collect  from 
the  field  notes  of  Scull,  that  the  survey  had  been  made  for  Morrow  on 
ihe  24th  May  1769,  by  the  assent  of  all  his  brother  officers,  notwith- 
standing what  had  passed  at  Harris's  ferry,  eight  days  before.  The 
eoort  cannot  ascertain  facts,  which  may  arise  from  a  variety  of  circum- 
gtances ;  they  cannot  infer  a  conversion,  from  a  demand  and  refusal 
stated  in  evidence ;  nor  from  facts  shown  in  evidence,  on  a  suit  upon  a 
poliey  of  insurance,  can  they  pronounce  whether  the  vessel  underwrit- 
ten, was  sea- worthy  or  not.  The  counsel  on  the  former  argument,  have 
drawn  different  conclusions  from  the  evidence,  which  forms  part  of  the 
record.  The  court  are  not  competent  to  decide  between  them,  as  a 
jufy  may  well  do.  The  minutes  of  the  Board  of  Officers  were  read  in 
evidence  to  supersede  the  attendance  of  the  secretary^  who  otherwise 
BEBst  have  proved  the  facts,  vivd  voce.  The  book  therefore,  miist  be 
considered  in  the  mere  light  of  oral  testimony.  From  the  facts  con- 
tained in  it,  the  jury  might  conclude,  that  ensign  Morrow  rendered 
scfvices  to  the  government,  and  was  a  meritorious  officer  ;  that  ho  join^ 
ed  in  the  application,  and  was  considered  uniformly  by  his  brother  of- 
ficers, as  entitled  to  his  proportion  of  the  lands ;  and  that  he  paid  his 
quota  of  all  expenses,  and  his  exclusion  from  the  benefits  of  the  grant 
was  never  considered  as  a  serious  act. 

The  present  case  may  be  compared  to  Clark  v,  Bussel  in  error  in  the 
Supreme  Court  of  the  United  States,  August  term  1798.  The  record 
caae  before  the  court  in  so  loose  and  impwfect  a  state,  that  they  or- 
dered a  venire/aeiaa  de  novo  to  issue,  as  the  deposition  of  William 
irWhaon  taken  undw  a  commission,  which  was  made  part  of  the  record^ 
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only  stated  a  fact,  but  not  the  inference  dedacible  therefrom.  8  Dall. 
415*  There  is  a  plain  difference  between  facts  ascertained,  and  eyidenoe 
conducing  to  prove  them.  The  demurrer  to  evidence  happens  where 
doubts  arise  in  law,  concerning  the  legal  consequences  arising  on  facts, 
8  Bla.  Com.  878.  It  is  of  no  moment  whether  the  defendant's  counsel 
made  their  conclusions  at  the  trial  or  not ;  they  should  have  been  called 
upon  for  that  purpose.  It  is  suiEcient,  that  they  objected  in  writing  to 
the  drawing  up  of  the  demurrer  in  its  present  form,  and  were  promised 
every  advantage  which  could  be  derived  from  their  objections  at  the 
time,  upon  the  hearing.  If  even  they  intended  to  deceive  the  adverse 
counsel  thereby,  which  cannot  be  pretended,  the  defendants  ought  not 
to  be  injured  thereby. 

The  correct  rule  as  to  demurrers  to  evidence,  is  laid  down  in  Tidd's 
Practice  of  B.  B.  Lon.  ed.  582,  583.    Irish  ed.  315,  816.    The  rea- 
son for  obliging  the  party  offering  evidence  to  join  in  demurrer,  does 
not  apply  to  evidence  of  circumstances,  or  loose  and  indeterminate  parol 
evidence.    In  Oibson  and  Johnson  v.  Hunter,  which  was  a  demurrer  to 
evidence  carried  by  writ  of  error  to  the  house  of  lords.  Lord  Chief  Jus- 
tice Eyre,  delivered  the  unanimous  opinion  of  the  judges,  that  it  is  the 
province  of  the  judge  to  decide,  whether  the  evidence  offered  conduces 
to  the  proof  of  the  fact  to  be  ascertained;  but  the  question,  how  far  it 
conduces  to  prove  the  fact,  belongs  to  the  jury  exclusively,  to  decide 
upon.  2  H.  Bla.  205.     And  after  examining  the  cases  of  Middletown 
V.  Baker  in  Cro.  Eliz.  751,  and  5  Co.  104,  and  Wright  v.  Pinnar  in 
Aleyn  18,  and  Style  22,  84,  he  concludes,  that  on  a  demurrer  to  cir- 
cumstantial evidence,  the  party  offering  the  evidence  is  not  obliged  to 
join  in  demurrer,  unless  the  party  demurring  will  distinctly  admit  up- 
on the  record  every  fact  and  every  conclusion,  which  the  evidence  offer- 
ed conduces  to  prove.  lb.  209.     A  demurrer  to  evidence  admits  facts, 
which  may  be  proved  by  presumptions,  and  probabilities.  Bull.  818. 
Every  inference  with  the  jury  may  draw  from  the  evidence,  is  considered 
as  admitted  by  the  demurrer.    It  is  like  a  special  verdict.     The  jury 
alone  can  judge  of  the  truth  of  facts,  and  the  party  cannot  by  a  demur- 
rer  to  evidence,  or  any  other  means,  take  that  province  from  them,  and 
draw  such  questions  a^f  aliud  examen,  Doug.  127. 138.     The  party 
on  a  demurrer  to  evidence,  cannot  take   advantage  of  any  objection  to 
the  pleadings.  lb.  222. 

Arguments  for  the  plaintiff.  The  court  are  indebted  for  th^ 
present  motion  and  debate,  to  the  importation  of  2  Hen.  Black* 
stone's  Reports  into  this  country,  since  the  first  argument  on  th« 
relative  merits  of  the  titles,  on  the  26th  December  1797.     Thir 
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€186  of  Oibson  and  Johnson  v.  Hanter  certainly  carries  the  law  of 
demorren  to  evidence  beyond  what  were  formerly  the  general  received 
ideas ;  becaose  all  the  f onns  of  demurrers  in  such  cases  to  be  found 
in  the  books,  merely  state  the  evidence.  It  will  rest  with  the  court  to 
decide,  whether  the  authority  shall  be  adopted  is  this  state,  to  its  ful* 
lest  extent.  If  it  is  so  adopted,  we  contend,  that  the  adverse  counsel 
<^ht  to  have  expressed  their  conclusions  at  the  time  of  the  trial. 
According  to  the  grounds  taken  by  Eyre  C.  J.  in  1  H.  Bla.  208,  the 
whole  operation  of  conducting  a  demurrer  to  evidence,  is  under  the 
direction  and  control  of  the  judge  before  whom  the  trial  is  had.  It  is 
obrious,  that  if  this  was  not  the  case,  there  could  be  no  demurrer  to 
eridence  where  there  was  parol  testimony,  with  any  rational  hopes  of 
soeeess  ;  because  the  counsel  who  adduced  the  testimony  might,  affect 
to  infer  the  most  inconsequential  and  unwarrantable  matters  therefrom, 
if  the  court  would  not  interpose.  There  is  no  disguise,  when  we  ad- 
mit, Uiat  the  same  fears  which  operate  on  the  defendant's  counsel  as 
to  the  court's  decision  of  the  law  on  the  fact  stated,  alarm  us  as  to 
the  prejudices  of  a  Northumberland  coun^  jury,  prevading  a  determi- 
nation of  the  law  and  fact  blended  together. 

The  facts  here  are  not  proved  by  presumptions  or  probabilities.  The 
eridence  is  positive  clear  and  explicit,  not  loose  and  indeterminate. 
Parol  evidence  is  sometimes  certain,  and  no  more  admits  of  any  vari- 
ance than  a  matter  in  writing,  which  is  the  reason  given  in  Go.  EL 
751.  and  2  H.  Bla.  206,  why  a  party  is  obliged  to  join  in  demurrer , 
then  the  evidence  which  he  offered  is  in  writing. 

Li  Sexton  lessee  of  Freeman  v.  Boyle,  Vem.  and  Scriv.  402,  in  the 
Exdiequer  Chamber  of  Ireland,  the  doctrine  of  demurrers  to  evidence 
seems  to  have  received  a  full  discussion,  and  the  law  thereon  seems  to 
be  faUy  setded.  It  is  in  exact  conformity  to  the  cases  already  cited 
finorn  Douglass.  In  the  language  of  Garleton,  C.  J.  of  C.  B.  a  de- 
nnrer  to  evidence  admits  not  only  those  facts  which  are  directly  swoni 
to  and  stated  on  the  record,  but  all  conclusions  of  fact  to  which  the 
eridence  is  admissible,  and  to  which  it  is  properly  relevant  and  appli* 
eable.  lb.  45^.  All  the  judges  of  the  court  of  Exch*equer  agreed  to 
die  same  doctrine,  though  baron  Hamilton  was  opposed  to  overruling 
Ae  demurrer,  lb.  409.  The  Chief  Baron  Yelverton  said,  a  difficulty 
had  ocenrred  to  him  during  the  argument.  He  had  considered,  that 
when  a  fact  is  attempted  to  be  proved  by  probability  and  presumption, 
aid  there  is  a  demurrer  to  evidence,  the  party  offering  the  evidence 
eoght  to  call  on  the  other  to  admit  it,  before  he  joins  in  the  demurrer; 
hat  he  had  yielded  to  the  opinion  of  his  brethem,  and  had  been  helped 
lai  of  the  difficulty  by  the  definition  of  a  demurrer  to  evidence,  in 
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Dongl.  114;  Etreij  fact  which  ihe  defendant'a  cooiiBel  asked  for  at 
the  trial,  was  admitted ;  the  truth  of  all  the  facts  sworn  to,  and  all 
conclusions  to  which  t^  evidence  is  properly  relevant  and  admissiblci 
are  also  admitted.  Neither  the  field  notes  of  Scull,  nor  the  mintites 
of  die  Board  of  Officers  are  capable  of  a  yariance ;  they  are  in  writing ; 
and  the  defendant's  counsel  have  admitted,  that  the  tender  of  the 
money  and  taking  possession  of  the  land  are  precisely  stated  as  facttf 
on  ihe  record.  The  case  bf  Clark  y.  Bussel  came  before  the  Supreme 
Oourt  of  the  United  States,  on  a  bill  of  exceptions.  The  judgment  of 
the  Circuit  Court  was  reyersed,  because  the  charge  of  the  judge  of  the 
Circuit  Oourt  asserted,  that  the  letters  which  were  relied  on  as  the 
written  agreement,  might  be  eiq)lained  by  parol  testimony.  It  was 
expressed  ss  a  general  ilile,  without  ikny  qualifications  or  restrictions, 
and  might  have  misled  the  juiy. 

The  court  continued  the  matter  under  advisement,  and  sif terwards 
in  September  term,  1801 ,  Shippen,  C.  J.  delivered  the  opinion  of 
himself^  and  Smith,  J.  as  follows : 

The  Terence  between  a  cause  coming  before  the  court  on  a  special 
verdict,  and  a  demurrer  to  evidence,  is  that  in  the  former  case,  the 
facts  must  be  distinctly  found  by  the  jury;  but  on  a  demurrer,  the 
evidence  only  comes  up :  yet  if  the  evidence  be  by  parol,  and  any 
doubts  arise  as  to  the  effect  of  the  evidence,  it  shall  be  considered,  that 
the  party  demurring  had  confessed  all  the  facts^  which  such  evidence* 
tended  to  prove,  or  which  the  jury  might  fairly  infer  from  the  facts^ ' 
in  favor  of  the  party  offering  the  evidence.    It  is  true,  that  at  the ' 
trial  the  party  offering  the  evidence,  may  insist  that  the  party  demurr- 
ing should  confess  upon  the  record  the  existence  of  the  several  f acte, 
before  he  can  be  obliged  to  join  in  demurrer ;  yet  if  that  be  not  done, 
and  there  be  a  joinder  in  demurrer,  the  case  comes  before  the  court 
above,  upon  the  evidence  only;  and  that  court  will  consider  every 
thing  as  admitted,  whidi  liie  judge  at  Nisi  Prius  would  have  done,  in 
order  to  compel  a  joinder  in  demurrer.    The  difference  in  the  two 
modes  is  only  mattitr  of  form ;  as  liie  court  above  can  as  well  judge, 
what  ought  to  be' considered  as  admitted  by  the  demurrer,  as  the  judge 
below,  and  will  regulate  their  judgment  accordingly.    And  therefore 
the  motion  for  a  venire  facias  de  novo  is  denied. 

At  the  importunity  of  the  defendant's  counsel ,  the  court  agreed  to 
hear  another  argument  upon  the  merits  of  the  titles.  In  the  mean 
Wfail^,  the  book  of  minutes  of  the  Board  of  Officers,  which  formed  a 
part  of  the  record,  was  lost;  this  occasioned  considerable   delay; 
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Imt  It  im  afterwards  agreed,  that  tlie  loss  shbold  be  supplied  by  tbe 
notes  taken  by  the  court  and  coaosel,  and  the  argament  came  on  dar- 
ing the  present  March  term,  1804. 

•AigwBMitftlor  the  defendants  as  tenants  of  ensign  Morrow,  mnst  be 
eOHideied  in  l^e  same  situation  as  if  captain  Jacob  Kern  had  been 
die  lessor  of  the  plaintiffs  The  adverse  possession  of  the  land,  is 
held  to  be  notice  to  a  pnrehaser,  who  buys  the  premises,  withont  per« 
flooal  knowledge  of  a  trusts  2  Bla.  Com.  387.  It  was  a  matter  of 
nottniety ;  and  whatever  is  snfBoient  to  pat  the  party  on  an  inquiry,  is 
good  notice  in  equi^.  1  Atky.  490.  AmbL  818.  2  Fonbla.  165. 

It  appears  by  the  eridence  disclosed  on  the  record,  that  the  officers 
of  &e  1st  and  2d  battalions  of  the  Pennsylvania  regiment^  meditated 
an  application  for  lands  in  1761,  previous  to  the  Indian  purchase  at 
Fort  Stabwix,  tad  subscribed  certain  sums  for  that  purpose.  Their 
sermeadunng  the  war  were  the  alleged  grounds  of  merit ;  and  in  Jaa«* 
naiy  1769,  the  governor  having*  signified  his  assent  to  their  request, 
his  terms  were  acceded  to. 

On  the  8d  Febmaiy  1769,  a  grtat  was  made  to  them  by  the  Board 
ef  Property,  in  nature  of  a  special  warrant,  of  24,000  a<»es,  to  be 
taken  up  in  bodies  of  8000  acres  each,  to  be  seated  and  divided 
snongst  them,  according  to  their  agreement  among  themselves, 
with  diis  sin^  exception,  that  Colond  Olayton  should  have  no 
Asre  thereof.  He  probably  had  given  some  offence  to  die  govern* 
BenL  But  the  name  of  enSign  Morrow  is  found  in  the  list  of 
appliecs,  and  he  was  included  in  the  proprietary  ooncessions.  He  is 
aftennffde^  recognised  as  ^one  of  the  parties  entided  by  his*  brother 


Ko  ecttditions  were  annexed  to  the  terms  of  the  original  contract, 
ett^t  seating  of  th^  land  and  payment  of  the  purchase  money.  In 
eiUEj  odwr  particular  it  was  complete  and  absolute,  and  did  not  de- 
pend oa  will  or  pleasure.  Though  the  grant  was  general,  it  oper«> 
ated  aa  to  the  three  bodies  of  lands  when  surveyed,  tu  make  all  who  had 
joined  ia  the  meaenre,  and  were  not  excluded,  tenants  in  common  of 
the  whole  24,000  acres,  according  to  the  proporti<Hi8  originally  agreed 
npoiiy  though  the  particular  spots  could  not  be  defined.  The  division 
and  allotment  of  the  several  tracts  were  to  be  made  by  the  officers  in  a 
fsir  mod  equal  manner ;  but  no  power  of  excluding  any  individual  was 
Tested  in  them.  This  is  analogous  to  the  devise  of  lands  to  a 
of  persons,  to  be  divided  between  them  by  A.  and  B.,  according 
to  certain  settled  proportions ;  it  is  clear,  that  in  such  a  case,  A.  and 
B*  eoold  not,  by  their  acts,  divest  the  interests  of  any  of  the  objects 
tC  the  testator's  bounty. 
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Previous  to  the  meeting  of  the  officers  and  sunreyors  at  Harris's 
Ferry  on  the  16th  May  1769,  the  lands  had  been  surveyed  in  three 
bodies,  in  pursuance  of  the  original  grant.     It  cannot  be  denied, 
that  at  this  time,  the  interest  of  ensign  Morrow  in  his  portion  of  the 
lands,  as  a  tenant  in  common  with  his  brother  officers,  became  abso* 
lutely  vested  in  him,  and  he  could  only  be  divested  of  it  by  some  legal 
act.     To  the  governor  was  reserved  no  right  of  revocation  of  his  grant. 
The  letter  wrote  by  Mr.  Secretary  Tilghman,  under  his  authority  was  a 
mere  nullity.  To  the  officers  of  the  two  battalions,  belonged  no  right 
of  exclusion.  If  it  turned  on  that  there  was  a  deficiency  of  419  acres  of 
the  lands  directed  to  be  surveyed,  it  should  have  been  borne  by  all  the  par- 
ties interested,  in  proportion  to  their  several  shares.    But  it  is  repug- 
nant to  every  principle  of  justice,  that  one  officer  should  be  enriched  at  the 
expense  of  another.    Property  and  crime  are  matters  distinct  in  their 
nature.     A  man,  against  whom  a  criminal  charge  is  whispered,  does 
not  forfeit  thereby  even  an  inchoate  right.    But  if  ensign  Morrow 
had  been  convicted  of  the  supposed  rescue,  he  would  not  have  forfeit- 
ed his  vested  absolute  right  in  the  lands  in  question.     The  governor's 
direction  was,  that  it  should  be  excluded  from  his  share,  until  his  in- 
nocence thould  be  ascertained.    The  officers  gratified  the  governor  by 
assenting  to  Morrow's  share  remaining  in  suspense,  until  he  cleared 
himself  of  the  charge ;  but  his  lots  were  drawn  as  well  as  the  rest ; 
and  it  appears  by  the  evidence,  that  he  obtained  216  acres  of  the 
larger  survey  made  on  the  waters  of  Bald  Eagle.    After  the   alleged 
offence,  the  Board  of  Officers  received  I65.,  which  was  paid  on  his  be- 
half, as  his  quota  of  expences  which  had  accriied ;  and  the  survey  of  the 
lands  in  question  is  marked  on  the  field  notes   of   William  Scull,    aa 
having  been  really  made  for  him.    These  things  would  not  have  hap- 
pened, if  the  officers  had  credited  the  charge  and  really  meant  to  exclade 
Morrow  at  the  time.    His  exclusion  would  have  .been  absolute  ;  his' 
lots  would  not  be  drawn,  nor  any  money  have  been  received  on  his  be- 
half ;  the  survey  of  these  lands  would  not  have  been  made  for  him, 
nor,  would  he  have  been  let  into  a  share  of  the  Bald  Eagle  lands.     In 
fact,  it  was  not  until  after  the  discovery  of  the  deficiency  of  the  419 
acres,  that  any  serious  injustice  was  meditated  against  Morrow  by 
his  brother  officers.    On  die  14th  November  1772,  the  land  before 
allotted  to  him  was  assigned  to  captain  Kern. 

Even  admitting  that  the  governor  once  thought  unfavorably 
of  ensign  Morrow,  and  on  that  account  would  unreasonably  re  - 
fuse  to  ratify  his  original  conceptions,  and  also  adopting  tlie 
preposterous  position,  that  he  retained  some  kind  of  control 
over  his  grant,    and  might   withhold  a   patent  in  his  favor, 
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hare  strong  groands  to  conclude  that  he  changed  his  sentiments. 
Morrow  could  not  demonstrate  his  innocence  without  a  tiial ;  and  it 
WHS  not  to  be  expected  that  he  would  originate  an  indictment  against 
himself  for  the  supposed  rescue.  It  does  not  appear  that  the  gor- 
emment  instituted  any  prosecution  against  him,  that  any  indictment 
was  found,  or  that  he  absented  himself,  and  proceedings  of  outlawry 
were  carried  on  against  him.  He  was  not  called  upon  by  proclama* 
tion  of  the  governor  to  surrender  himself  to  justice.  This  might 
have  been  done,  though  the  forfeiture  could  not  be  thereby  increased. 
From  these  eircamstances  united,  and  the  acts  of  the  other  officers 
recognizing  his  right,  the  jury  might  reasonably  infer,  that  the 
opinion  of  the  administration  as  to  the  guilt  of  Morrow,  had  under* 
gone  a  thorough  change.  The  evidence  conduced  to  prove  it ;  and 
it  is  within  the  principle  of  Gibson  and  Johnson  v.  Hunter,  which 
was  adopted  by  this  court  in  their  decision  on  the  motion  for  a 
tenire  faciei  de  novoj  made  in  September  term  1801.  The  de- 
mnrrer  to  evidence  is  a  bold  measure,  and  puts  every  thing  to  risk. 

It  is  confidently  apprehended  that  no  strained  construction  has 
been  made  of  the  evidence,  nor  any  unwarrantable  conclusions  de- 
daoed  therefrom ;  that  ensign  Morrow  became  vested  with  a  legal 
right  to  the  premises  in  question,  under  the  grant,  allotment  and 
surrey,  wich  he  has  never  forfeited ;  that  he  has  made  a  settlement 
on  the  lands,  and  tendered  all  monies  due  for  his  patent ;  and  that  he 
has  a  good  title  to  the  tract,  whereof  the  plaintiff  seeks  the  posses 
fiion. 

Arguments  for  the  plaintiff.  It  cannot  be  denied  that  the  les- 
sors of  the  plaintiff  have  the  complete  legal  paper  title,  and  that 
the  decision  should  be  in  their  favor,  unless  an  exclusive  legal  or 
eatable  right  to  the  tract  of  land,  patented  to  captain  Jacob  Kern, 
can  be  shown  on  the  part  of  the  defendants. 

The  meritorious  services  of  the  officers  have  b  een  frequently 
soimded  in  our  ears ;  but  to  whom  were  they  rendered  ?  Not  to 
the  late  proprietaries.  They  were  provincial  troops,  raised  and 
paid  by  the  then  province.  On  the  ground  of  right  the  officers 
had  no  pretensions.  They  well  knew  this,  and  therefore  applied 
for  lilerty  to  take  np  a  large  body  of  land  by  special  license,  before 
the  office  was  opened,  by  way  of  favor  and  indulgence.  The 
origin  of  their  claim  was  neither  warrant  nor  location,  but  a  species 
of  order  different  from  the  common  mode  of  granting  lands.  jHence 
it  would  seem,  that  the  control  over  this  order  remained  in  the 
governor  and  Board  i^f  Property,  until  the  purchase  money  was 
paid  and  the  settlements  effected.    At  any  rate,  the  lands  were,  *^  to 

Yeates,  VoL  IT.  6 
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be  divided  amongst  them,  and  seated  according  to  their  agreement 
afnong  themselves,  and  the  concessions  of  the  proprietaries  to  their 
petition."    Smidiy  future  acts  are  requisite  in  erder  to  a  confirma- 
tion :  and  with  respect  to  ensign  ilLorroWj  these  contingencies  never 
happened.  The  confirmation  of  the  proprietaries  could  not  take  place 
until  the  allotments  were  made  by  agreement  among  themselves. 
There  was  an  express  exception  by  the  proprietaries  against  Morrow ; 
before  their  private  lotteries  were  drawn,  and  before  any  appropria- 
tians  were  made,  until  he  would  sabmit  to  a  trial,  and  clear  himself  of 
auatrocious  crime  laid  to  his  charge.  Colonel  Clayton  had  given  some 
offence  to  the  government,  and  was  refused  any  participation  in  the 
indulgence.    Ensign  Morrow  had  been  charged  with  a  breach  of  the 
laws,  and  had  thereby  given  offence  to  every  sober  mind,  and  before  * 
Miy  appropriation  was  made  to  him,  notice  was  given  that  he  -was 
to  receive  no  favors.    Every  after  act  in  his  behalf  was  repugnant  to 
the  will  of  the  lords  of  the  fee.    Widely  different  perhaps  might  the 
case  have  been,  if  before  such  exception,  the  allotment  had  been 
fairly  made,  and  the  party  was  ready  to  comply  with  the  terms* 
This  specijd  order  was  grounded  on  no  other  consideration  than  the 
good  will  of  the  proprietaries.   Ko  money  was  paid  upon  it.   If  con- 
firmed is  was  valid,  but  its  execution  could  not  be  compelled.    The 
assertion  that  tiie  jury  might  have  concluded  from  the  circumstan- 
ces relied  on,  that  the  governor  had  changed  his  min'd  as  to  the 
guilt  of  Morrow,  is  wholly  unfounded.    It  appears  from  the  book  ot 
minutes,  that  the  governor  adhered  to  his  resolution  to  exclude 
Morrow  on  the  14th  November  1772.    The  demurrer  only  admita 
fitcts  which  the  jury  might  fairly  deduce  from  the  evidence;  and 
here  positive  evidence  n^atives  that  inference. 

On  the  16th  May  1769,  secretary  Tilghman's  letter  was  read  to 
the  officers  at  Harris's  Ferry,  before  the  lottery  was  drawn.    It  was 
not  to  be  expected  from  them,  that  they  should  oppose  the  wiahes 
of  the  government,  and  induce  a  risk  of  their  own  tide.    They 
unanimously  resolved,  that  Morrow  should  have  no  share  of  tlxo 
lands  in  question,  until  he  cleared  himself  of  the  offence ;  but  they 
allowed  him  a  conditional  chance  in  the  lottery,  and  his  property 
in  the  allotment  to  be  made  to  him  was  declared  to  remain  in  sos** 
pense.    He  never  submitted  to  a  trial ;  the  governor  adhered  to  hia- 
first  determination,  and  Morrow  was  afterwards  entirely  excluded, 
and  the  land  in  dispute  was  allotted  to  captain  Kern,  by  agreemeot 
of  all  the  officers.  By  their  fundamental  articles,  the  board  of  oi&oeine 
were  appointed  their  general  agents  in  the  division  of  the  lands,  ax\^ 
each  individual  agreed  to  be  bound  by  their  acts. 

Kern  unquestionably  had  an  equal  right  to  hia  proportion  of 
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the  lands  with  the  other  officers.  If  he  had  equal  equity  with 
Morrow,  his  legal  right  out  to  prevail.  It  is  of  no  moment  as  to 
the  question  before  the  court,  whether  the  officers  acted  right  or 
wrong  in  their  division,  but  whether  an  allotment  of  this  land  wag 
made  to  Morrow  absolutely,  to  the  prejudice  of  Kern.  If  no  such 
allotment  has  been  made,  the  former  has  only  an  imdivided  inter- 
est in  the  24,000  acres,  and  not  a  right  to  any  specified  portion  of 
the  lands,  even  considering  the  original  concessions  as  irrevocable. 
The  warrant  of  acceptance,  as  well  as  the  book  of  minutes,  shows 
that  this  land  was  alloted  to  Kern,  and  that  he  had  paid  the  con- 
sideration money  is  very  clear.  The  Board  of  Property  therefore 
could  only  grant  the  patent  to  Kern,  to  whom  the  allotment  was 
made. 

Whether  Morrow  has  a  title  to  the  216  acres  on  the  Bald  Eagle, 
may  come  in  discussion  at  a  future  day :  but  it  is  apprehended, 
that  the'tract  marked  in  his  name  in  the  general  survey,  was  drawn, 
conditionally  and  to  remain  in  suspense,  equally  with  the  tract  now 
in  dispute,  though  marked  in  the  field  notes  of  William  Scull  as 
surveyed  for  him  ;  and  it  is  clear,  that  the  deputy  surveyors  could 
make  no  appropriation  of  the  surveys,  unless  by  order  of  the  officers 
in  general,  or  the  Board  of  Offieei*s. 

Another  consideration  appears  to  us  to  have  weight  The  pur- 
chase money  under  the  original  terms,  was  to  be  paid  on  the  difiTercnt 
tracts  within  fifteen  months ;  and  whoever  did  not  pay  their  pur- 
duise  money,  forfeited  their  shares  of  the  lands  surveyed,  which 
might  be  granted  over  to  others.  In  this  case,  no  money  was  ten- 
dered to  the  Keceiver  General,  nor  patent  demanded  from  the  secre- 
tary of  the  land  office.  The  proof  is  express  and  direct,  that  Reu- 
h&k  Haines,  in  February  or  March  1774,  as  agent  and  on  behalf  of 
ensign  Morrow,  tendered  to  the  Board  of  Officers  in  Philadelphia 
the  money  for  patenting  the  land  in  dispute,  which  was  refused  by 
the  officers.  This  tender  is  wholly  inoperative,  having  been  made 
to  the  wrong  persons,  and  above  fifteen  months  after  the  lands 
ireze  allotted  finally  to  Captain  Kern. 

Shippen,  C.  J.  The  court  are  called  upon  to  try  this  cause  on 
the  demurrer  to  evidence.  I  will  give  my  sentiments  on  the  title 
in  a  few  words :  I  think  of  it  now,  as  I  thought  when  the  event 
happened. 

Governor  John  Penn,  for  whom  I  had  a  high  respect,  was  greatly 
irritated  at  ensign  Morrow,  who  was  strongly  suspected  of  aiding 
the  rescue  of  the  persons  charged  with  murdering  the  friendl.v  In- 
dkns  on  Middle  creek.  Bat  I  thought  him  wrong  in  the  present 
matter.    The  Board  of  Property  had  granted  a  fitvor  to  the  offi- 
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cers,  including  Morrowi  in  granting  them  a  special  license  to  take 
up  lands,  in  three  laige  bodies  before  the  office  opened.  A  contract 
was  formed  thereby  and  entered  in  the  books  of  the  land  office, whidi 
the  proprietaries  could  not  rescind.  ,  Though  the  officers  had  the  first 
choice,  they  were  bound  to  pay  the  usual  price  for  the  lands ;  and 
alter  the  concessions  were  once  made,  it  was  too  late  to  retract  the 
license.  The  special  circumstances  under  which  th^  grant  waa 
made,  do  not  seem  to  create  any  distinction  between  it  and  a  loca- 
tion or  warrant,  except  that  on  the  latter  the  money  would  be  paid 
down  ;  and  it  is  clear  to  me,  that  the  officers  at  Harris's  Ferry  had 
no  right  to  impose  the  terms  of  Morrow's  clearing  himself  from  the 
charge,  before  he  should  be  admitted  to  a  share.  It  is  admitted  on 
all  hands  that  he  paid^l6«.,  his  quota  of  expenses,  and  this  tract  was 
drawn  as  his  lot  in  the  lottery.  A  difficulty  has  been  stated,  that 
he  lias  not  paid  his  purchase  money,  nor'  tendered  it  to  the  proper 
persons  within  the  proper  time :  but  this  in  my  idea,  does  not  in- 
validate  the  first  grant ;  and  on  the  whole,  I  think  the  defendants' 
title  the  best. 

Smith,  J.  I  agree  to  the  opinion  delivered,  though  with  great 
diffidence.  The  difficulty  which  strikes  me,  is,  that  under  the  tenns 
of  purchase,  whoever  failed  in  complying  therewith,  forfeited  his 
share,  and  the  lands  might  then  be  granted  to  other,  l^his  seana 
to  distinguish  it  from  the  common  modes  of  granting  lands  by  wa^ 
rant  or  location,  in  which  there  are  no  such  clauses.  It  is  like  a 
legacy  given  on  a  condition  in  restraint  of  marriage,  with  a  devise 
over:  such  subsequent  conditions  will  have  thetf  full  effect^  and 
cannot  be  got  over.    4  Burr.  2055. 

Brackenridge,  J.  On  the  merits  of  the  case,  I  clearly  agee  the 
title  to  be  in  the  defendants. 

Demurrer  overruled,  and  judgment  for  the  defendanta. 
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AT  A  CIRCUIT  COURT  AT  EASTON,  JUNE,  1804. 

COBAMy  YBATE8'Ain>  SMITH,  JITSTI0E8. 

^1 


Rhspubuca  against  Jkssb  Cleayio^  John  ClemsxSi  Adah  De8H* 

LSB,  and  Philip  Msssingeb. 

Qr-    Whether  stealing  one  promiMory  note  is  not  within  the  act  of  assembly  of  6th 

April  1790  {  6  ? 
b  ts  dinerecioDary  with  the  court,  whether  they  will  quash  any  indictment,  but  they 

will  not  do  it,  unless  in  a  clear  case. 

Ihey  wQl  not  qnaah  an  indictment  for  larceny,  in  stealing  one  promissory  note. 

LfDicTncENT  for  larceny,  in  stealing  a  promissory  note  from  Philip 
tfessinger  to  Jessee  Cleaver,  (two  of  the  defendants)  for  175.,  and 
asBi^ed  to  Henry  Abel. 

The  defendants'  coansel,  before  any  pleas  being  entered,  moved 
in  the  sessions,  to  quash  the  indictment ;  and  the  opinion  of  Mr. 
President  Rash  was  in  favor  of  the  motion,  bnt  the  associate  judges 
thought  differently.  The  prosecutor  for  the  commonwealth  having 
removed  the  indictment  into  the  Circuit  Court,  the  motion  to  quash 
it  was  again  resumed. 

It  was  insisted,  that  nothing  conld  be  more  clear  than  that  choses 
in  action,  were  not  subjects  of  larceny,  at  common  law,  not  having 
any  intrinsic  value  in  themselves.  1  Haw.  c.  33,  §  22.  The  law  in 
Kigland  in  this  particular  is  altered  by  stat.  2  Geo.  2,  c,  25,  §  3. 
5  Ruff.  Stat.  699.     This  act  was  passed  in  1792. 

The  act  ^^  for  amending  the  penal  laws  of  this  state,''  passed  on 
the  15th  September  1786,  §  7,  (Loose  Acts,  131,)  introduced  a  pro- 
vision of  a  similar  nature,  into  our  criminal  code.  But  this  being 
repealed  by  the  act  '^  to  reform  the  penal  laws  of  this  state,"  pass- 
ed on  tlie  5th  April  1790,  (2  St.  Laws,  804,)  it  was  enacted  by  the 
5th  section  thereof, "  that  robbery  or  larceny  of  obligations  or  bonds, 
bills  obligatory,  bills  of  exchange,  promissory  notes  for  the  payment 
of  money,  lottery  tickets,  paper  bills  of  credit,  certificates  granted 
by,  OT  under  the  authority  of  this  commonwealth,  or  of  all  or  any 
of  the  United  States  of  America,  shall  be  punished  in  the  same 
manner  as  robbery  or  larceny  of  any  goods  or  chattels."  Tlie  words 
of  the  section,  except  as  to  public  certificates,  are  copied  from  the 
kw  of  September  1786,  and  the  particular  choses  in  action,  in  which 
nriibery  or  larceny  may  be  committed,  are  all  enumerated  in  the 
fhiral  number. 

No  rule  of  law  is  better  established,  than  that  penal  statutes 
ihall  bd  construed  strictly.  They  shall  not  be  be  carried  beyond 
tbeir  letter.      The  statute  of  1  Edw.  6,  c.  12,  (2  Rufi:  Stat.  395,) 
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took  away  clergy  from  those  convicted  of  stealing  liorses :  but  the 
judges  held,  that  this  did  not  extend  tohim,  that  stole  bat  one 
horse.  1  Bla.  Com.  88.  This  defect  was  remedied  by  stat.  3  and  3 
Edw.  6,  0.  33,  (2  RuflEl  Stat.  426,)  in  the  preamble  whereof,  it  is 
stated,  that  ^^  it  had  been  ambiguous  and  doubtful  upon  the  words 
of  the  former  act,  whether  a  person  found  guilty  of  stealing  one 
horse,  gelding,  or  mare,  should  be  admitted  to  his  clergy,"  &a 

This  is  a  strong  legislative  exposition  of  the  doctrine  we  contend 
for.  And  it  is  settled  law,  that  the  party  indicted,  must  be  brought 
within  the  letter  of  the  statute.    2  H.  H.  P.  C.  344. 

Hassel's  case  in  Leach  Cro.  Cas.  1,  will  be  objected  to  us.    There 
it  was  held,  that  it  was  felony  to  steal  one  single  bank  note,  under 
Btat.  2  Geo.  2  c,  25,  §  3,  though  the  several  species  of  property  are 
described  therein  in  the  plural  number.    The  grounds  of  the  adjadi- 
cation  are  not  expressed  in  the  report,  though  the  arguments  on  both 
sides  are  detailed.    Sir  Philip  Yorke,  attorney  general,  contended 
for  the  extension  of  the  statute  to  a  single  bank  note,  on  account  of 
the  special  wording  of  it.    It  enacts,  that  ^'  whoever  shall  steal  any 
bank  notes,  &c.  shall  be  guilty  of  felony,  &c.,  notwithstanding  any 
of  these  particulars,  may  be  termed  in  law  a  chose  in  action."    This 
showed,  that  the  legislature  intended,  that  the  stealing  of  a  chose 
in  action,  which  one  single  bank  note  is,  should  be  made  felony. 
A  late  ingenious  editor  of  the  crown  law  gives  the  same  reason.  2 
East's  Cro.  Law,  598.    The  decision  then  must  have  been  grounded 
on  the  word  any,  which  according  to  Johnson's  dictionary,  is  the 
opposite  of  vUone. 

Such  an  argument  cannot  be  collected  from  the  expi^essions  in 
the  act  under  consideration.  The  5th  section  contains  two  distinct 
members,  the  one  describing  the  offence,  the  other  enacting  the 
punishment ;  and  this  can  have  no  other  effect  on  the  preceding 
part  of  the  sentence,  than  if  a  punishment  of  such  offences,  different 
from  common  robbery  or  larceny,  had  been  inflicted.  The  plural 
description  holds  throughout ;  and  no  instance  can  be  shown  where 
an  offence  thus  described  in  a  statute,  has  been  punished  in  the  ein- 
gular,  without  other  words  showing  the  plain  intention  of  the  le^sla- 
ture.  By  the  statute  of  22  and  23  Car.  2,  c.  7,  it  is  made  felony  to 
burn  any  ricks  or  stacks  of  com,  &c.  in  the  night  time ;  the  burning  oi 
one  rick  would  be  felony  because  of  the  word  any,  which  is  the  con- 
verse of  none.  By  the  statute  of  1 0  Greo.  8,  c,  18,  if  any  person  shal] 
steal  any  dog  or  dogs,  of  any  kind  or  sort  whatsoever,  he  shal 
upon  conviction,  forfeit  any  sum  not  exceeding  302.  nor  less  thai 
20/.,  or  be  committed  to  the  common  goal,  &c.  Notwithstand 
ing  the  generality  of  these  words,  it  is  doubtful  whether  npoi 
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this  act^  it  is  penal  to  steal  a  bitch.  1  Bnm's  Just.  497,  (14th  edit) 
The  learned  author  asserts  this  not  to  be  a  mere  cavil,  and  assigns 
this  plain  reason.  What  a  man  has  a  right  to,  (as  his  life,  liberty 
or  estate,)  by  a  clear  and  undoubted  law,  shall  not  be  taken  from 
him  by  a  law  less  clear  and  certain. 

So  by  the  stat.  of  10  and  11  Wil.  3,  e.  23,  stealing  any  goods, 
wares,  or  merchandizes  by  night  or  by  day,  in  any  shop,  ware- 
house, coach-house  or  stable,  to  the  value  of  5^.,  is  punishable  with 
death.  And  yet  it  has  been  held,  that  the  word  ware-house,  in  the 
statute,  is  meant  not  a  mere  repository  for  goods,  but  such  places 
where  traders  keep  their  goods  for  sale,  in  the  nature  of  shops, 
and  whither  customers  go  to  view  them.  Fost.  77.  And  money  is 
not  included  under  the  words  any  goods  wares  or  merchandizes, 
diough  part  of  it  consisted  in  Portugal  money,  not  made  current 
by  proclamation,  but  commonly  current.  Fost.  79. 

The  criminal  law  of  England,  is  peculiary  benevolent.  A  slight 
variance  in  point  of  description  of  an  article  stolen,  will  defeat  an 
indictment.  Thus,  where  one  was  indicted  for  stealing  a  cow,  and 
it  appeared  on  evidence  to  have  been  a  heifer,  which  had  no  calf^ 
the  party  was  acquitted ;  because  she  was  not  such  as  was  described 
in  die  indictment.  2  East  Oro.  Law.  615. 

E  contra^  it  was  admitted  by  the  counsel  for  the  state,  to  be  gen- 
erally true,  that  penal  statutes  should  be  construed  strictly,  yet 
even  in  the  construction  of  these,  the  intention  of  the  legislators 
ought  to  be  regarded.  4  Bac  Ab.  651.  And  many  cases  of  this 
kmd  are  to  be  found  in  the  books.  3  Co.  7.  Plowd.  86.  Cro.  Car  71* 
11  Go.  34,  35.  It  is  obvious  that  all  statutes  should  be  construed . 
reasonably,  according  to  the  plain  rules  of  common  sense. 

What  can  be  more  correct,  than  the  expressions  of  the  attorney 
General  in  Hassel's  case?  ^'It  would  be  a  most  unreasonable  construo- 
tion  to  say,  that  the  l^islature  intended  to  make  it  felony  to  steal 
two  notes  of  52.  each,  and  }'et  that  it  should  not  be  felony  to  steal  one 
note  of  10,0001."  The  application  of  the  remark  to  the  law  under. 
eofisideration  is  very  fiuniliar. 

Lord  Hale  was  of  opinion,  that  the  scruple  of  the  judges  did  not 
merely  depend  upon  the  words  of  the  statute  of  1  Edw.  6.  c.  12, 
bang  in  the  plural  number,  but  on  the  particular  penning  of  37  Hen. 
8.  ^  8,  in  the  singular  number,  the  words  being  '4f  any  man  do  steal 
my  horse,  mare,  or  filly,"  &c.  The  stat.  of  1  Edw.  6.  c.  12,  vary- 
Big  the  number,  and  at  the  same  time  repealing  all  other  exclus- 
imis  of  deigy  introduced  since  the  beginning  of  Hen.  8,  it  raised 
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a  doubt  whether  it  were  not  intended  to  restore  clergy,  where  only 
one  horse  was  stolen.  He  asserts,  that  no  donbt  had  ever  occurred 
respecting  former  statutes,  in  the  pi aral  number ;  as  for  instance, 
it  was  enacted  by  32  Hen.  8.  c.  1,  that  no  person  convicted  of  burn- 
ing any  dwelling  houses,  should  be  admitted  to  clergy.  2  H.  H.  P. 
C.  365. 

The  reasons  of  the  judgment  in  Hassel's  case  are  not  given :  they 
may  have  been  founded  on  a  reasonable  constniction  of  the  statute 
of  2  Geo.  2.  0,  25,  as  contended  for  by  the  counsel  for  the  crown. 

Much  stress  has  been  laid  on  the  word  any,  in  decyphering  the 
true  meaning  of  that  act,  and  of  the  22  and  23  Car.  2.  o.  7.  But  that 
word  is  incorporated  in  the  7th  section  of  the  penal  law,  which  de- 
cleares  that  robbery  or  larceny  of  obligations,   promissory  notes, 
&C.  shall  ^^  be  punished  in  the  same  manner  as  robbery  or  larceny  of 
any  goods  or  chattels."  It  is  of  no  moment  in  what  member  of  the 
sentence  the  word  is  placed ;  its  effect  must  be  correspondent  to  the 
design  of  the  law  makers,  if  it  be  clearly  expressed ;  it  must  be 
BO  read,  as  to  make  the  whole  passage  consistent.    It  is  declared, 
that  the  punishment  for  stealing  promissory  notes,   shall  be  the 
same  as  of  any  goods  and  chatties.     A  certain  penalty  is  to  be  in- 
flicted for  the  stealing  of  any  specific  article,  as  a  watch,  a  piece  of 
gold,  &o,j  and  it  would  be  a  plain  violation  of  the  words  as  well  as 
intention  of  the  act  to  assert,  that  the  stealing  of  one  note  would 
not  be  subject  to  the  same  penalty.     The  latter  clause  of  the  sec- 
tion meets  the  remark  of  East,  in  the  passage  cited  from  his  2d  voL 
of  the  crown  law  598,  that  the  stealing  of  one  bank  note  is  within  the 
statute  of  2  Geo.  2.  <?•  25,  ^^  particularly  on  account  of  the  words 
which  follow,  notwithstanding  any  of  these  particulars  may  be  term* 
ed  in  law  a  chose  in  action."  The  closing  expressions  in  each  of  the 

sections,  renders  the  intention  of  the  legislature  clear  and  appar- 
ent. 

We  may  justly  plume  ourselves  in  the  reflection,  that  the  criminal 
code  of  this  state  is  singularly  mild,  and  that  punishments  are 
duly  proportioned  to  offences.     But  an  overweaning  refinement^ 
studious  of  verbal  niceties  and  critical  difficulties,  and  tending  to 
impair  the  energy  of  the  laws,  will  not  meet  with  favoiu*  in  our 
courts  of  justice.    Most  of  the  authorities  cited  from  the  En^lislx 
books,  respect  capital  cases,  in  which  the  judges  have  been  uni- 
formly tender  and  humane :  but  they  will  not  depart  from  the  plaiix 
elements  of  common  sense.    It  is  provided  by  the  statute  of  9  Greo. 
1.  c.  22,  that  if  any  person  shall  unlawfully  and  maliciously  kill^ 
maim,  or  wound,  any  cattle,  he  shall  be  guilty  of  felony,  withoixt 
the  benefit  of  clergy.     A  mare    and  colt  have  been  held  to 
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eatde,  within  this  statute,  which  is  commonlj  called  the  Black  Act. 
S  BIa.Rep.  721.  Horse  stealing  extends  to  a  foal  or  filly.  2  East 
Cro.  Law  615.    Vide  ib.  609, 620. 

By  the  court.  "We  feel  ourselves  bound  to  construe  every  law, 
accordiug  to  the  true  intention  of  the  legislature,  to  be  collected 
from  the  words  of  the  act  itself;  and  are  disposed  to  construe  penal 
laws  Btrictly,  and  not  extend  them  beyond  their  letter.  On  princi- 
ples of  common  safety  to  the  community,  as  well  as  individuals^ 
we  most  be  governed  by  former  precedents,  unless  tliey  evidently 
dash  with  our  perceptions  of  right  and  wrong.  Bonds,  bills,  notes, 
and  other  securities  which  concern  mere  choses  in  action,  were  not 
subjects  of  larceny  at  common  law,  being  of  no  intrinsic  value,  and 
not  importing  any  property  ib  possession  of  the  person  from  whom 
thej  were  taken. 

The  law  in  this  particular  is  changed  by  the  provisions  of  the  5th 
flection  of  the  penal  law,  enacted  on  the  5th  April  1790.  The  de- 
ficriptive  parts  of  this  offence  are  larceny  of  promissoryjaotes  for  the 
payment  of  money  in  the  plural  number.  The  first  adjective  any, 
clearly  relates  to  certificates  of  any,  of  the  United  States.  The 
subsequent  words  are,  '^  shall  be  punished  in  the  same  manner,  as 
larceny  of  any  goods  or  chattels.''  It  has  been  contended,  that  the 
second  member  of  the  sentence  refers  merely  to  the  punishment, 
and  cannot  amplify  the  preceding  descriptive  words.  But  we 
2ie  not  at  liberty  to  reject  the  term  any  ;  we  are  bound  to  give  it 
a  reasonable  construction.  When  the  law  prescribes  the  punish* 
ment  to  be  in  the  same  manner  as  larceny  of  any  goods  or  chattels, 
is  it  not  necessarily  implied,  that  as  larceny  of  any  individual  speci- 
fic article  is  punishable,  so  is  larceny  of  a  single  note  ?  May  it  not 
be  said  correctly,  and  without  violence  to  the  words,  that  as  the 
stealing  of  one  horse,  cow,  or  silver  spoon  is  larceny,  so  also  is  the 
stealing  of  one  bond,  or  promissory  note,  and  punishable  in  like 

manner? 
We  would  be  equally  cautious  of  not  relaxing  wholesome  positive 

laws,  calculated  for  the  good  of  society  and  of  carrying  penal  laws 
beyond  their  letter ;  and  whatever  our  private  sentiments  may  be 
of  the  intention  of  the  legislature,  we  must  be  governed  by  their 
expressions  contained  in  the  law  itself. 

To  make  the  most  of  the  objection,  it  is  but  dubious.  It  is  in 
the  discretion  of  the  court,  whether  they  will  quash  any  indictment 
whatever,  upon  motion.  1  Wils.  325.  S.  0.  Sayer  27.  The  de- 
fendants may  demur  to  it,  if  so  advised ;  where  the  crime  is  of  an 
enormoQS  or  public  nature,  it  is  usual  to  put  the  parties  accused  to 
their  plea  or  demurrer.    2  Hawk.  c.  25.  §  14:6.  Yid.  S  ay.  158. 161 
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2  Burr.  1127.  4  Barr.  2116«  It  does  not  comport  with  our  ideas 
of  justice  or  sound  discretion  to  interpose  in  the  summary  manner 
prayed  for  in  the  present  instance.  Without  anticipating  the  opin- 
ions we  may  hereafter  form  on  the  legal  question,  should  it  become 
necessary,  it  is  sufficient  for  us  to  say,  that  this  is  not  so  clear  a 
case,  as  wonid  warrant  us  in  quashing  the  indictment. 

We  therefore  deny  the  motion.  Let  the  defendants  either  de- 
mur or  plead :  should  the  trials  proceed  and  verdicts  be  found 
against  them,  we  can  keep  the  matter  under  advisement,  until  we 
can  consult  our  brothers  in  bank,  and  form  a  satisfactory  opinion  on 
the  subject.  The  code  of  criminal  justice  should  remain  fixed  and 
certain  on  the  most  solid  grounds. 

The  defendant  were  arraigned  and  pleaded  non  cul. 

On  the  trial  it  appeared,  that  the  paper  charged  to  be  stolen,  was 
a  single  bill  under  seal,  and  the  defendants  were  acquitted  by  rea- 
son of  the  variance,  without  any  address  to  the  jury. 

But  the  court  on  motion  of  the  prosecutor,  obliged  the  defendants 
to  enter  into  recognizances  with  sufficient  sureties,  to  appear  at  the 
next  Court  of  Quarter  sessions  of  the  peace,  to  answer  a  new  in- 
dictment. 

Messrs.  J.  Ross  and  'EvsjiBpro  r&puib. 
Messrs.  Sitgreaves  and  Hopkins,  pro  d^. 


WiLLiAK  Babnbt  and  Johk  Babnet  adm'rs  of  Henbt  Basnet 

appellants  against  Jaoob  Yohe,  appellee. 

When  A  JudgmeMt  had  been  obtuned  by  a  father-in-law,  a^insthia  son-in-law,  on  a 
bond,  and  all  the  ▼isible  estate  of  the  latter  has  been  sold  by  the  sheriff  leaving  a 
considerable  balance  due,  and  the  former  has  died  intestate,  and  his  lands  hare  been 
valued  in  the  Orphan's  Court,  the  court  will  direct,  that  the  distributive  share  of  the 
latter,  in  right  of  his  wife,  of  the  valuation,  be  credited  on  the  judgment  obtained 
against  him. 

Appeal  from  a  decree  of  the  Orphan's  Conrt  of  Northampton 
connty,  on  the  petition  of  the  appellants,  filed  on  the  20th  March 
1804. 

The  petition  stated,  that  Jacob  Yohe,  the  appellee,  intermarried 
with  Susannah,  one  of  the  daughters  of  the  intestate,  and  was  in* 
debted  to  the  intestate  in  his  life-time  by  bond  dated  20th  August 
1799,  conditioned  for  the  payment  of  $1081  and  50  cents,  with  in- 
terest. 

That  judgment  was  rendered  against  the  said  Jacob  as  of 
August  term  1790,  in  Northampton  county,  on  the  said  bond,  and 
divers  executions  issued  thereon  both  in  the  life  of  the  intestate 


18DI]  OP  PENNSYLVANIA.  75 

— *- —  .III 

andnnoe^by  virtue  whereof  his  real  and  personal  estate  had  been 
sold  for  satisfaction  of  the  said  jadgment,  amounting,  exclusive  of 
eosts,  to  the  net  sum  of  $132  and  78  oents ;  and  that  the  residue  of 
the  said  bond  remains  due. 

That  a  writ  has  issued  out  of  the  Orphan's  Court  for  the  partition 
or  ?alaation  of  the  real  estate  of  the  said  Henry  Bamet,  and  by  an 
inqnisition,  the  real  estate  has  been  divided  into  four  parts,  and  three 
of  the  said  parts  were  awarded  to  the  petitioners,  William  Bamet 
and  John  Bamet,  and  to  John  Yohe  and  Susannah  Dawes,  children 
of  Mary  Yohe,  a  deceased  daughter  of  the  said  intestate,  by  her  hus- 
band Adam  Yohe,  also  deceased,  one  fourth  part  to  each  respectively. 

That  the  said  William  Bamet,  John  Barnet,  John  Yohe,  and 
Sasannah  Dawes,  are  bound  to  secure  the  other  legal  representa- 
tives ot  the  said  Henry  Barnet,  by  bond  and  recognizauce,  their  sev- 
eral and  respective  shares  of  the  valuations,  according  to  the  rates  of 
their  respective  rights ;  and  that  the  said  Jacob  Yohe  is  entitled,  in 
right  of  his  wife  Susannah,  to  one  equal  fifth  part  of  the  several  val- 

nations. 
That  the  petitioners  do  not  know  or  believe,  that  the  said  Jacob 

Yohe  is  seized  or  possessed  of  any  property,  real  or  personal,  to  sat- 
isfy the  residue  of  the  aforesaid  judgment,  other  than  his  interest  in 
the  said  valuation,  in  right  of  his  said  wife. 

And  the  petitioners  prayed,  that  the  several  sums  of  money  which 
aocmed  in  virtue  of  the  said  inquisition  and  valuations  to  the  said 
Jacob  Yohe,  in  right  of  his  said  wife,  as  his  purpart  and  share  of  the 
respective  vahiations,  may  be  made  due  and  payable  to  the  petition- 
ers, in  satisfaction  of  the  residue  of  the  aforesaid  judgment ;  and  thpt 
the  bonds  and  other  securities  to  be  given  by  the  said  William  Bar- 
net,  John  Bamet,  John  Yohe,  and  Susannah  Dawes  respectively, 
the  one  fiilh  part  of  the  valuation  accruing  to  the  said  Jacob  Yohe^ 
may  be  made  payable  to  the  petitioners,  or  that  the  sums  may  be 
otherwise  secured  to  the  petitioners,  in  sncli  manner  as  the  court 
might  direct,  for  the  benefit  of  the  estate  of  the  said  intestate,  for  and 
towards  satis&ction  of  the  residue  due  and  unpaid  on  the  said 
judgment. 

The  petitioners  made  affidavit  of  the  trath  of  the  facts  contained 
in  the  petition  ;  and  also  made  proof  of  the  service  of  notice  on  the 
flaid  Jacob  Yohe,  that  the  Orphan's  Court  would  be  moved  for  the 
purposes  contained  in  the  petition. 

The  Orphan's  CJourt  on  argument,  adjudged  that  the  prayer  of  the 
petitioners  could  not  be  granted,  from  which  adjudication  the  peti- 
tioners appealed,  and  gave  security  to  prosecute  the  appeal  with 
effect 

Mr  John  Ewingfor  the  appellee.    Two  exceptions  were  taken  in 
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the  Orphan^s  Court  to  the  prayer  of  tlie  appellants.  1.  That  the 
court  had  no  jurisdiction  respecting  the  subject  mat6er.  2.  Even 
admitting  such  jurisdiction,  it  ought  not  to  execute  it. 

In  vain  we  search  the  act  of  assembly,  for  authorizing  the  Or- 
phan's Court  to  exercise  jurisdiction  in  matters  of  this  nature.  If 
we  examine  the  act  "  establishing  Orphans  Courts,"  passed  in  1718, 
(1  Dall.  St.  Laws,  98)  or  the  act  directing  the  descent  of  intestates 
real  estates,  and  distribution  of  their  personal  estates,  passed  on  the 
19th  April  1794,  (3  St.  Laws  521)  or  the  supplement  thereto,  (4  St. 
Laws  155)  we  find  no  such  powers  conferred  on  them.  Tlie  ap- 
pellee is  neither  aguardian,  trustee,  tutor,  executor,  or  administra- 
tor, or  otherwise  accountable  for  any  real  or  personal  estate  of  or- 
phans ;  nor  had  the  Orphan's  Court  any  authority  to  award  process, 
to  cause  him  to  come  before  them.  Their  jurisdiction  is  limited^ 
and  their  powers  are  defined. 

But  allowing  them  jurisdiction,  it  ought  not  to  be  exercised  in 
the  present  instance — ^Because, 

1.  This  is  in  fact  the  case  of  administrators  praying  a  set-off. 
The  defalcation  act  of  1705  (1  St.  Liws  65)  is  confined  to  persons 
sued  in  a  court  of  common  law.    There  can  he  no  set-off  but  of 

0 

mutual  debts  in  the  same  right.  Tlie  parties  in  the  Common  Pleas 
and  in  the  Orphan's  Court  are  diftereut.  In  the  former  tliey  are 
administrators  ;  but  in  the  latter,  they  petition  as  heirs  of  the  in* 
testate  to  be  allowed  a  short  cut  to  the  payment  of  their  proportion 
of  the  appellee's  debt.  But  under  the  act  of  19th  April  1794,  §  22, 
whoever  takes  the  lands  of  the  intestate  at  a  valuation,  must  pay 
the  other  children  their  respective  purparts. 

2.  The  petitioners  had  a  remedy  at  law  complete  and  adequate 
before  the  valuation,  as  to  the  life  estate  of  the  appellee  in  his  wife's 
share  of  the  lands.  Their  remedy  against  his  person  has  been  taken 
away,  by  his  discharge,  under  the  insolvent  laws,  subsequent  to  the 
judgment.  This  case  must  be  determined  on  general  principles. 
If  the  bond  to  the  intestate  had  been  disputed,  no  mode  of  investi- 
gation of  the  controversy  would  be  open  to  the  Orphan's  Court ; 
whereas  the  Common  Pleas  might  try  the  fact  by  a  j  ury,  and  after- 
wards issue  execution. 

3.  The  remedy  here  had  been  discharged  by  the  act  of  the  parties 
who  are  petitioners,  and  who  applied  for  the  valuation  ;  and  equity 
would  not  relieve  in  such  a  case.  If  a  party  has  lost  his  right  by  a 
legal  bar,  he  can  have  no  remedy  in  chancery.  2  Atky,  240.  In 
cases  proper  for  law,  a  man  must  defend  himself  by  legal  pleading ; 
and  an  injunction  was  devised  in  a  hard  case  where  an  executor 
pleaded  an  improper  plea.  1  Yern.  119.  So,  where  an  administrator^ 
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a  defendant  at  law,  pleaded  a  false  plea^  by  mistake  of  his  attorney. 
2  Vern.  325. 

4.  The  appellants  have  no  equity  superior  to  the  other  creditors 
to  be  paid  their  demand,  preferably  to  such  creditors.  There  can 
be  DO  difference  as  to  who  makes  the  application  to  the  Orphans' 
Court,  whether  he  is  the  administrator  of  the  intestate,  or  a  gen- 
eral creditor  of  the  appellee.  The  same  equity  will  extend  to  all 
the  creditors,  in  proportion  to  their  debts. 

If  notwithstanding  what  has  been  urged,  it  shall  be  thought, 
that  the  Orphans'  Court  had  jurisdiction  in  the  premises,  it  is  sub- 
mitted to  the  court,  wether  that  jurisdiction  ought  not  to  be  exer- 
cised in  such  a  way,  as  to  secure  the  payment  of  the  principal  of 
the  wife's  distributive  share  of  the  valuation,  to  her  or  her  issue, 
after  the  death  of  tJie  appellee ;  conformably  to  the  equity  decisions, 
that  a  settlement  shall  be  made  on  the  wife,  before  chancery  will 
lend  its  aid  to  enforce  the  payment  of  a  portion  or  legacy  to  the 
feme? 

Mr.  Sitgreaves  for  the  appellants.  While  the  adverse  counsel 
has  denied  to  the  Orplians'  Court  the  very  means  of  doing  common 
justice  to  the  children  of  a  family,  he  has  in  the  close  of  his  address, 
afiected  to  confer  a  jurisdiction  on  them,  which  has  never  been  ex- 
ercised by  any  court  in  Pennsylvania.  That  courts  of  equity  in 
England,  (1  Fonbla.  88,)  will  not  lend  their  aid  to  the  husband, 
to  render  his  legal  right  available  for  the  recovery  of  her  fortune, 
unl^s  he  has  made  a  proper  settlement  on  the  wife,  or  she  consent 
in  coart  to  his  rceiving  it,  is  readily  admitted.  N(^,  that  they 
have  even  granted  an  injunction  to  prevent  the  husband  proceed- 
ing in  the  Spiritual  Court,  for  the  wife's  portion  arising  out  of  per- 
sonal estate,  {lb.)  is  also  conceded.  But  it  is  sufficient  to  observe  on 
this  head,  that  our  manners,  as  well  as  the  powers  of  the  two  courts, 
materially  differ ;  such  adjudications  would  not  improve  the  state 
of  society  amongst  us,  and  in  fact,  have  never  been  adopted  in  this 
state.  By  act  of  law,  the  real  estate  of  the  wife  is  converted  into 
personalty,  and  the  appellee  is  vested  with  the  legal  right  to  re- 
ceive 

The  court  will  consider  the  case  on  its  true  merits.  The  bond 
is  not  disputed ;  tran^ivit  in,  rem  judioatam.  The  executions 
and  sales,  are  matters  of  record.  So  are  the  inquisition  and  valu- 
ation* Every  fact  is  truly  stated  in  the  petition.  If  the  appellee 
has  ■   y  other  property,  which  may  be  levied  upon,  it  is  competent 

to  him  to  fthow  it,  and  our  object  is  answered.  There  are  no  cred- 
itors before  the  court,  except  the  administrators  of  the  intestate ; 
none  such  resist  their  claim.  It  is  insisted,  that  the  facts  disclosed, 
operate  as  a  legal  bar  to  the  appellee's  receiving  his  wife's  distribu- 
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tiye  fihare  of  the  valuation  of  the  land  ;  and  not  that  the  provisions  of 
the  defalcation  act  apply.  It  is  analogous  to  tlie  plea  of  payment 
to  a  bond,  with  leave  to  give  the  special  matters  in#vidence.  What 
ought  not  to  be  paid,  shall  be  considered  as  paid.  He  who  asks 
equity,  must  do  equity  himself.  So  in  courts  of  law,  one  judgment 
may  be  set  off  against  another,  though  obtained  in  different  courts. 
And  it  cannot  be  denied,  that  if  this  valuation  had  arose  by  writ  of 
partition,  in  the  Common  Pleas,  they  would  have  interferred  as  to 
the  distributive  share,  vested  in  the  appellee.  If  a  plaintiff  cannot 
find  sufficient  effects  of  the  defendant  to  satisfy  his  judgment,  the 
court  will  order  the  sheriff  to  retain,  for  the  use  of  the  plaintiff, 
money  which  he  has  levied,  in  another  action,  at  the  suit  of  the  de« 
fendant.  Dougl.  219,  (231)  The  case  of  Edgell  v.  Haywood  and 
Dawe,  in  3  Atky.  352,  bears  considerably  on  the  question  before 
the  court.  The  marginal  note  is  as  follows:  D.  being  indebted  to 
0.  by  bond,  in  200?.,  the  plaintiff,  administratrix  of  C,  brought  an 
action  against  D.  who  pleaded  the  act  for  the  relief  of  insolvent 
debtors,  and  that  he  was  duly  discharged ;  the  plaintiff  took  judg- 
ment for  the  200Z.,  and  &l,  damages.  M.  by  his  will  gave  D.  lOOOZ., 
to  be  paid  to  him  by  his  executor  in  a  month  after  the  testator's 
death  ;  the  plaintiff  sued  out  %  fieri  facias  on  the  judgment,  and 
lodged  it  with  the  sheriff,  and  took  a  warrant  to  levy  the  debt  out 
of  the  legacy,  and  brings  her  bill  against  the  executor  of  M.  to  ad- 
mit assets  to  so  much  of  the  legacy,  as  the  plaintiff^s  debt  amounts 
to,  &c.  Lord  Qiancellor  Hard  wicke  held,  that  the  plaintiff  had  pur- 
sued a  proper  remedy,  and  what  shall  be  found  due  for  principal, 
interest  and  costs,  at  law  and  in  equity,  ought  to  be  satisfied  out  of 
what  is  due  to  D.  on  account  of  his  legacy.  The  appellee  here  is 
indebted  to  the  estate  of  the  intestate  a  considerble  sum,  and  yet 
demands  a  distributive  share  equal  to  the  other  children.  ^  To*  sup- 
pose th  I  the  Orphans'  Court  would  exceed  their  jurisdiction  in  a 
case  where  manifest  injustice  would  be  done  without  their  interpo- 
sition, would  be  gross  indeed  I  The  decree  was  made  in  the  Or- 
phans' Court  in  the  absence  of  the  president. 

By  the  oourt.  All  the  parties  interested  in  the  question,  are  be- 
fore us.  There  can  be  no  dispute  concerning  facts,  for  they  are 
matters  of  record. 

The  petition  of  the  appellants  is  replete  with  equity.  As  to  the 
appellee,  the  denial  of  the  prayer  of  the  petition  must  be  repugnant 
to  the  feelings  of  every  honest  mind,  and  a  supposed  defect  of  power 
in  the  Orphans' Court,  could  only  have  occasioned  their  adjndica^ 
tion. 

The  •J)oint  of  jurisdiction  then  seems  the  only  question,  wliieli 
calls  for  our  decision.    Under  the  old  law  of  1705,  §  2,  (1  Ball « 
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St  Laws,  Append.  44,)  the  words  oi  which,  in  this  particular,  are 
pursued  by  the  law  of  19th  April  1794,  §  1,  (3  St.  Laws,  522,) 
*^  the  Orphans' Cburts  are  to  make  just  and  equal  distribution 
of  what  remaineth  clear,  after  all  debts  and  funeral  and  just  expen- 
ses of  every  sort,  first  allowed  and  deducted,  amongst  the  wife  and 
children  of  the  intestate,"  &c. 

To  assert  that  a  son  or  son-in-law,  shonld  ^ake  a  full  share  with 
the  other  children,  while  the  former  owe  a  just  debt  to  their  father 
or  &ther-in-law,  and  not  deducting  the  same  out  of  their  purparts, 
would  fundamentally  violate  the  rules  of  equity,  honesty,  and  good 
conscience.  Of  such  debts,  the  other  children  are  entitled  to  a  full 
and  equal  proportion.  Otherwise,  the  consequence  necessarily  must 
be,  that  the  estate  is  not  justly  and  equally  divided.  Such  debts 
due  to'the  decedent,  form  a  part  of  his  estate,  and  swell  the  com- 
mon stock. 

The  policy  of  the  law  has  changed  the  realty  into  peinsonalty,  and 
the  appellee  by  the  valuation,  is  become  entitled  to  receive  his 
wife's  distributive  share  absolutely  as  his  own,  if  there  existed  no 
peculiar  circumstances  to  bar  him.  But  equality  in  the  present  in- 
stance is  pecnii  r  equity,  and  he  is  bound  to  do  justice  to  the  other 
branches  of  the  family,  while  he  demands  his  share  of  the  estate. 

The  decree  therefore  of  the  Orphans'  Court,  must  be  reversed, 
and  the  prayer  of  the  petitioners  be  granted,  by  deducting  the  dis- 
tributive share  of  Jacob  Yohe  and  Susannah  his  wife,  from  the  sum 
due  by  him  on  the  judgment,  and  that  the  giving  credit  therefor, 
shall  be  c'eemed  •  full  payment  to  him  in  right  of  his  said  wife ;  and 
Uiat  the  judgment  of  this  court  be  remitted  tt  the  Orphan's  Court, 
to  be  carried  into  execution. 

This  decision  was  confirmed  on  an  appeal  to  the  Supreme  Court, 
in  March  term  1808.  1  Binn.  858. 


•  »  %  ^» 


Joseph  Tatlob  agamat  Jaoob  Mebely. 

A  bond  on  mm  esifaetum,  muflt  generally  be  proved  by  the  subscribing  witnesses;  but  if 
Ifaey  cannot  be  had,  or  are  unable  to  prove  the  execution,  coUatenl  testimony  ia  ad* 
Buasible. 

A  JUDGXENT  was  entered  up  against  Daniel  Meekly  and  Jacob 
Meekly,  on  a  single  bill,  dated  14th  March  1801,  for  4142.  15^.  9<f., 
payable  on  the  1st  September  then  next,  in  pursuance  of  a  warrant 
to  confess  judgment. 

The  judgment,  so  far  as  it  respected  Daniel,  remained  in  force, 
but  was  opened  as  it  related  to  Jacob>  who  ^as  the  father  of  Dan- 
iel, on  his  affidavit,  that  he  had  not  executed  the  instrument.  The 
eause  now  came  on  to  trial  on  the  plea  of  nan  est/actttm. 
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The  paper  produced  purported  to  be  a  joint  bill,  with  several  ob- 
literations and  additions  to  it.  in  a  different  ink.  Thus,  "  I  prom- 
ise,'' would  read  "  we  promise ;"  "  I  bind  me,"  would  read  '*  we 
bind  us ;"  and  "  my  hand  and  seal,*'  would  read  "  our  hands  and 
seals." 

The  hand-writing  of  two  witnesses,  "  George  Armstrong  and 
William  Freet,"  were  subscribed  to  the  bill,  and  the  mark  of  Sally 
Meekly  was  added  in  a  different  ink. 

She  was  the  daughter  of  the  defendant  Jacob  Meekly,  and  was 
since  intermarried  with  one  Plummer. 

Upon  being  sworn,  she  deposed,  that  she  had  put  her  mark  to  the 
paper  about  three  years  ago,  at  the  instance  of  her  brother  Daniel, 
and  the  plaintiff,  Taylor,  at  her  father's  house  near  the  town  of 
Northampton.  That  her  father  was  not  then  in  the  room,  nor  did 
she  see  him  write  his  name,  or  seal  and  deliver  the  paper,  or  ac- 
knowledge the  same  as  his  deed.    She  was  then  14]^  years  old,  and 
that  evening  she  told  her  father  of  her  having  put  her  mark  to  a  pa- 
per, but  he  made  no  further  inquiry.  That  her  brother  Daniel,  and 
the  plaintiff,  were  together  at  her  father's  for  two  or  three  days,  but 
she  knew  nothing  of  their  business,  or  what  they  were  doing  in  the 
room  when  the  paper  was  signed,  where  they  continued  for  half  an 
hour.    That  her  brother  Daniel  had  followed  the  business  of  keep- 
ing store  at  Greensburgh,  in  Westmoreland  county,  (distant  above 
260  miles  from  her  father's  house)  and  the  plaintiff  was  a  stranger 
to  her  before.  That  she  knew  no  such  person  as  George  Armstrong 
or  William  Freet ;  nor  when  she  put  her  mark  to  the  paper  were 
any  such  pesons  present.    On  her  cross-examination,  she  declared 
she  did  not  know  what  paper  she  had  put  her  maj*k  to,  and  that  it 
was  not  read  to  her. 

It  was  admitted  that  George  Armstrong  and  William  Freet  had 
for  several  years  past  lived  in  Greensburgh,  but  they  had  not  been 
subpoenaed,  or  appeared. 

The  plaintiff's  counsel  then  offered  to  show  by  collateral  testimony 
the  admissions  of  the  defendant  to  several  witnesses,  and  also  by  two 
of  his  letters ;  that  he  had  executed  the  bill  as  security  for  his  son 
Daniel,  who  had  sealed  and  dehvered  it  before  in  Greensburgh ; 
that  he  was  desirous  of  keeping  it  a  secret  to  keep  peace  with  his 
other  children ;  that  he  received  from  the  plaintiff  at  the  time  of 
such  his  execution,  a  deed  for  certain  lands  which  he  had  made 
over  to  his  son,  and  which  had  been  delivered  to  the   plaintift  by 
way  of  security  for  goods  sold  to  him  ;  and  that  he  greatly  feared 
he  would  be  sent  to  a  prison,  unless  his  son  would  raise  the  money 
to  pay  off  the  bill  by  a  sale  of  his  store  goods. 
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The  defendant's  counsel  excepted  to  this  testimony,  as  a  violation 
of  a  strong  technical  role  of  evidence.     The  subscribing  witnesses  are 
alone  competent  to  prove  the  execution  of  a  written  instrument,  because 
they  may  know  and  be  able  to  explain  facts  which  passed  at  the  time 
of  execution.    Yid.  2  Bos.  and  Pul.  85.  1  Dall.  209.  4  Burr.  2275. 
Ihe  rale  cannot  be  dispensed  with,  unless  it  appear  that  the  attendance 
of  the  subscribing  witnesses  cannot  be  procured.     Dougl.  205  (216.) 
Abbot  ?.  Plumbe.    Where  the  witnesses  cannot  be  got,  it  will  suflSce  to 
proTO  their  hand- writing  and  that  of  the  obligor.     76.  89  (98.)  Gogh- 
Ian  T.  Williamson.     On  the  face  of  the  instrument  it  would  appear, 
diat  the  three  subscribing  witnesses  were  present  at  the  execution  of  it, 
a&d  therefore  they  should  have  been  procured,  or  their  absence  accounted 
for.    It  is  admitted  that  Armstrong  and  Freet  are  in  full  life  at  Greens- 
bnigh ;  and  if  their  personal  attendance  could  not  have  been  procured, 
their  depositions  might  have  been  taken  under  a  rule  of  court.    No 
efforts  having  been  made  to  procure  their  testimony,  induces  a  presump- 
tion unfavorable  to  the  plaintiff. 

The  plaintiff's  counsel  answered,  that  it  would  be  to  little  purpose 
to  ka?e  examined  the  two  witnesses  to  a  transaction  of  which  they  knew 
nothing.  The  bill  was  executed  by  the  son  in  Westmoreland  county, 
in  March  1801,  where  Armstrong  and  Freet  lived,  but  by  the  father 
in  Northampton  county,  in  June  following,  where  his  daughter  resided 
wilh  him.  It  is  true,  the  attestation  is  drawn  in  an  inaccurate  manner, 
as  if  the  three  witnesses  were  present  when  the  bill  was  sealed  and  de- 
lirered  by  both  of  the  obligors.  But  the  circumstances  disprove  the 
&ct,  thus  collected  from  the  appearance  of  the  note ;  and  the  daughter 
swears,  that  no  such  persons  as  Armstrong  and  Freet  were  at  her  fath- 
er's house  when  she  witnessed  the  paper.  She  certainly  attested  some- 
thing, but  what  it  was  she  does  not  now  recollect.  She  was  young 
at  the  time,  and  must  be  supposed  to  lie  under  a  strong  bias  to  her 
father. 

We  are  therefore  at  liberty  to  call  other  witnesses  to  prove  the  exe- 
cution, as  she  denies  it.  4  Burr^  2225.  Peake's  E?id.  61.  Sarah 
Plummer,  not  having  seen  the  deed  executed,  it  is  the  same  as  if  there 
was  no  witness  at  all ;  and  in  that  case,  the  hand- writing  may  be  proved 
by  another  witness  ;  from  which  a  presumption  arises  that  it  was  sealed 
and  delivered.  Peake's  Rep.  147.  Grellier  v.  Neale,  et  al.  Per  Lord 
Kenyon.  The  case  of  Lowe  v.  Jolliffe,  in  1  Bla.  Rep.  865,  is  extremely 
strong.  There  three  subscribing  witnesses  to  the  testator's  will,  and 
the  two  surviving  witnesses  to  a  codicil,  and  a  dozen  servants  of  the 
testator  all  swore,  that  he  was  utterly  incapable  of  making  a  will ;  but 

Yeates,  Vol.  17.  6 
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eyidence  of  several  of  the  nobility  and  principal  gentry  of  the  county 
of  Worcester,  was  received  in  support  of  his  sanity,  and  the  will  of  the 
testator  was  fully  and  satisfactorily  established.  By  Cowp.  204,  it  ap* 
pears,  that  circumstances  may  amount  to  the  delivery  of  a  bond. 

By  the  court.  The  obliterations  and  additions  apparent  on  the  bill 
in  a  different  ink,  strongly  fortify  the  opinion,  that  it  was  executed  at 
different  times  by  the  son,  and  the  person  whoever  he  was,  that  added 
the  signature  of  the  father.  There  would  be  great  weight  in  the  de- 
fendant's objection,  if  Sarah  Plummer  had  not  proved,  that  Armstrong 
and  Freet  were  not  present,  when  the  second  execution  is  supposed  to 
have  happened.  Circumstanced  as  this  case  is,  the  subscribing  witness 
being  unable*  to  prove  the  execution  of  the  single  bill  by  the  defendant, 
and  there  not  being  the  slightest  probability,  that.- Armstrong  or  Freet 
could  throw  any  light  on  the  transaction,  we  are  of  opinion  that  colla- 
teral evidence  may  well  be  received. 

The  evidence  was  accordingly  admitted  ;  and  a  mass  of  testimony, 
both  written  and  parol,  was  produced,  which  established  the  instrument 
produced,  to  be  the  deed  of  the  defendant,  beyond  all  doubt. 

The  jury  readily  found  a  verdict  for  the  plaintiff. 

Mr.  Hopkinson,  pro  quer. 

Messrs.  M.  Biddle  and  J.  Ross,  pro  dtf. 

*yide  Ley  v.  Ballard.  GuUd.  1790.  Espin.  Dig.  268,  (2d  edit)  The  law  on  this  sob- 
ject,  seems  to  be  accurately  laid  down  by  Lord  Chief  Justice  Kenyon,  in  Barnes  v.  Trom- 
powsk;|r.  1  Term  Rep.  266.    See  also  Cunliffe,  et  al,  v.  Septon,  etal.2  Bast.  183. 


SEPTEMBER  TERM,  1804. 

CORAM — SHIPPEN,  CHIEF  JUSTICE,  TEATES,  SMITH  AND  BRACKENRIDaKy 

JUSTICES. 


-*♦- 


Oeorqb  Stiles  against  Daniel  Richardson. 

Where  a  master,  in  order  to  procure  the  possession  of  a  runaway  slave,  manumits  him 
in  consideration  of  his  agreeing  to  serve  him  for  four  years,  he  shall  be  bound  there- 
by, and  shall  not  avail  himself  of  (he  pretext,  that  the  manumission  was  a  sham. 

Case. — ^The  facts  appeared  in  evidence,  as  follow : 

Robert  Ward  held  two  negroes  in  Mainland,  as  slaves  for  life, 
under  a  devise  from  their  former  master,  to  the  wife  of  Ward. 
They  ran  away  from  him,  and  came  into  New  Jersey.    He    f  ol^ 
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lowed  by  them  into  that  state,  and  there  executed  a  bill  of  sale  of  them 
to  Saomel  Pennington.  On  the  3d  Maj  1797,  Pennington  executed 
ft  deed  of  manumission  to  them  both,  in  consideration  of  their  engag- 
iog  to  serve  him  for  four  years ;  and  Ward  declared  in  their  presence, 
dttthe  had  no  further  claim  to  them,  and  they  should  go  home  with 
lum.  The  defendant  claiming  under  Ward,  on  the  21st  May  1798, 
sold  one  of  the  negroes,  named  Isaac,  to  the  plaintiflf,  as  a  slave  for 
life,  in  consideration  of  751.  When  the  period  of  his  four  years  ser- 
fioes  was  expired,  Isaac  was  liberated,  and  the  plaintiflf  brought  an  ac- 
tion for  money  had  and  received ;  and  cited  2  Burr.  1008,  9,  10, 12 
ITerm.  Rep.  732.  Palm.  864. 

The  defendant  contended,  that  the  deed  of  manumission  was  pia. 
fraus^  and  contended  by  Ward  and  Pennington,  to  obtain  the  pos- 
MSBion  of  the  negroes,  in  a  place  where  runaway  slaves  were  harbour- 
ed against  the  provisions  of  2d  section  of  the  4th  article  of  the  con- 
fltitation  of  the  Dnitad  States  ;  and  that  when  the  bill  of  sale  was  made 
by  Ward  to  Pennington,  they  both  expressed  their  object  to  be  the  pro- 
curing of  the  negroes  from  their  lurking  places.  His  counsel  cited  1 
Pow.  Contra.  370-1,  that  the  intent  of  a  contract  is  to  be  taken  into 
consideration,  and  the  formal  words  cannot  be  carried  beyond  the 
meaning  of  the  contracting  parties. 

Sedper  cur.  An  honest  debt  may  be  lost  by  a  trick  to  come  at 
it,  as  by  adding  a  seal  to  a  note,  ono  lost  his  security.  2  Yern.  162. 
The  master  was  under  no  necessity  of  restoring  to  this  fraud.  It  is 
dear  from  the  evidence,  that  the  laws  of  New  Jersey,  were  open  for 
obtiining  the  possession  of  the  negroes.  The  consideration  of  the 
suummission,  was  the  agreement  of  the  negroes,  to  serve  for  four  years ; 
and  Ward  openly  declared  that  he  had  no  further  claim  to  them.  The 
defeodant  cannot  avail  himself  of  the  fraudulent  pretext,  that  the  bill 
of  sale  to  Pennington,  and  his  consequent  manumission  were  mere 
fbams.  The  trick  is  too  gross  to  receive  the  sanction  of  a  court  of 
jvstioe.  Credit  must  be  given  for  the  time  that  negro  Isaac  continued 
in  the  plaintiff's  service,  and  he  is  entitled  to  a  verdict  for  the  residue 
of  die  consideration  money  and  interest. 

Verdict  pro  qtcer.  for  $275  60  damages. 

iieasn.  Condy  and  Franklin,  pro  quer. 
Mr.  8«  Levy,  pro  def. 
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Reuben  Mitchell,  plaintiff  in  error,  against  David    Smith. 

\  The  report  of  Mr.  Bitmey  not  contuning  the  able  argament  of  Judge  Smith,  that  ar- 
gument ia  here  applied-] 

Smith,  J.  By  the  statement  in  the  record,  it  appears  that  the  contract 
on  which  the  plaintiff  below  (the  defendant  in  error)  founds  his  action, 
and  which  the  defendant  below  (the  plaintiff  in  error  )  contends  is  null 
and  void,  was  entered  into  on  the  11th  March  1796  ;  and  that  the  sin- 
gle bill,  on  which  the  plaintiff  below  contends  he  ought  to  recover,  was 
given  for  lands  in  Smithfield  township,  in  Luzerne  county,  out  of  the 
seventeen  townships,  which  lands  had  been  granted  to  him  by  the  com- 
mittee of  the  Susquehannah  company,  agreeably  to  a  resolve  of  the 
said  company. 

Or  in  other  words,  that  the  plaintiff  below  sold  to  the  defendant  be- 
low, lands  within  this  commonwealth,  as  the  consideration  of  the  single 
bill  aforesaid,  to  which  lands  he  had  no  title  or  claim,  but  in  opposition 
to  its  laws ;  and  he  calls  upon  its  courts  to  enforce  his  demand,  found- 
ed on  such  opposition.     If  on  the  principles  of  law  he  is  entitled  to 
recover,  the  court  is  bound  to  assist  him,  and  will  assist  him,  be  the 
consequence  what  it  may ;  but  unless  we  are  satisfied  that  he  is  entitled 
to  such  recovery  on  the  established  principles  of  laW|  we  are  compelled 
to  assist  his  demand ,  for  it  is  a  maxim  in  our  law,  that  a  plaintiff 
must  show  that  he  stands  on  a  fair  ground,  when  he  calls  on  a  court  of 
justice  to  administer  relief  to  him.  6  Term  Rep.  409.  8  Term  Rep. 
456.     It  must  not  appear  from  his  own  showing  that  he  has  infringed 
the  laws  of  his  country.    It  is  a  rule,  that  those  who  come  into  a  court 
of  justice  must  come  with  clean  hands,  and  must  disclose  a  transaction 
warranted  by  law.  8  Term  Rep.  422. 

To  enable  us  to  judge  whether  the  plaintiff  below  stands  on  fair 
ground  or  not,  we  must  examine  and  keep  constantly  in  our  view  the 
act  of  assembly  passed  the  11th  April  1795,  just  eleven  months  beforo 
this  transaction.  The  two  first  sections  have  been  already  read,  frona 
8  St.  Laws  708. 

1.  I  will  first  consider  the  transaction  under  this  act,  as  if  the  ac^ 
of  6th  April  1802  (5  St.  Laws  198)  had  not  been  made  ;  because  the 
law  knows  of  no  contracts  but  what  are  good  or  bad,  at  the  time  of 
the  contract  made,  and  not  to  be  the  one  or  the  other,  according  to  «k 
subsequent  contingency.  Pur  cur.  10  Mod.  67.  2  Equ.  Ab.  679. 
2Ves.  423.  1  Atky.  404.  2  Equ.  Ab.  511.  1  Fonbl.  122. 

The  first  section  of  the  law  of  1795,  does  not  bear   directly   oi^^ 
the  question  before  us  ;  but  consequentially  it  does  not  apply,  as  affor<].^ 
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tog  a  strong  reason  why  the  plaintiff  below  ought  not  to  recover  on 
this  contract,  as  I  shall  show  hereafter. 

The  caose  was  so  ably  and  ingeniously  argued  on  both  sides,  and 
the  principle  is  so  important,  that  I  have  deemed  it  incumbent  on  me 
to  examine  carefully  the  numerous  authorities,  which  were  cited  on 
eich  side.  By  that  examination,  I  am  convinced  that  the  counsel  had 
taken  great  pains  to  search  for  and  arrange  the  principal  cases,  which 
apply  to  each  side  of  the  question.  Every  thing  which  ingenuity 
eoold  suggest*  was  said  in  favor  jot  the  original  plaintiff's  demand. 

It  is  laid  down  by  the  counsel  for  the  plaintiff  below,  and  it  is  cer- 
tiinlj  sound  and  settled  law,  ^^  that  where  a  statute  appoints  a  penalty 
for  the  doing  of  a  thing,  which  was  no  offence  before,  and  appoints 
how  it  shall  be  recovered,  it  shall  be  punished  by  that  means,  and  not 
bj  indictment.  "  Gro.  Jac.  674.  1  Show.  898.  See  all  the  cases  in 
Leach's  note. 

''That  where  new  created  offences  are  only  prohibited  by  the  gen- 
eral prohibitary  clause  of  an  act  of  parliment,  an  indictment  will  lie ; 
bat  where  there  is  a  prohibitory  particular  clause  specifying  other  par- 
ticular remedies,  there  sueh  particular  remedy  must  be  pursued ;  for 
otherwise  the  defendant  would  be  liable  to  a  double  prosecution,  one 
upon  the  general  prohibition,  and  the  other  upon  the  particular  specific 
wmedy.  '*     1  Burr.  544. 

''If  a  new  offence  is  created  by  statute,  and  a  special  jurisdiction 
out  of  the  course  of  the  common  law,  is  prescribed,  it  must  be  fol- 
lowed, or  all  is  a  nullity."     Gowp.  544,   650.     Per  Lord  Mansfield, 

Were  this  an  action  of  debt  brought  against  an  offender  against 
ether  section  of  the  act  for  the  penalty,  these  cases  which  were  cited 
and  argued  from,  and  many  others  to  the  same  point  which  might  be 
cited,  would  clearly  apply.  So  they  would,  were  any  attempt  made  to 
inflict  either  of  those  penalties  in  any  other  manner  than  that  pre- 
leribed  by  the  act ;  but  I  confess,  I  cannot  see  their  application  to  the 
cue  before  ua  which  is  simply,  whether  a  party  acting  in  violation  of 
a  law  of  the  state,  and  being  liable  to  the  penalty  inflicted  by  it,  shall 
hsTe  the  aid  of  this  court,  in  carrying  such  act  into  execution,  or 
not? 

It  was  contended,  that  the  court  ought  to  enforce  the  demand  of  the 
original  plaintiff,  because  the  transaction  was  no  offence  at  common 
law ,  but  the  act  of  assembly  only  imposes  a  penalty  on  it,  but  does 
not  declare  it  void.  This  position  was  much  relied  on.  I  reply  to  it 
in  the  words  of  Ld.  Chief  Justice  Holt,  which  have  already  been  re- 
peated from  Garth.  252.  5  Yin.  507. 

The  ingenious  counsel  in  support  of  the  original  plaintiff's  demand, 
bding  the  force  of  this  opinion,  as  directly  in  point  and  conclusive 
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against  hifl  client,  thinks  he  avoids  its  force,  by  saying  that  it  is  only 
a  dictum.  It  is  so,  but  it  is  a  dictum  of  Lord  Chief  Justice  Holt, 
and  has  never  been  contradicted  to  my  knowledge.  As  applied  to 
the  case  before  us,  it  seems  to  me  unanswerable. 

Cases  may  occur  in  which  the  legislature  may  inflict  a  penalty,  or 
in  other  words,  lay  a  duty  on  contracts  between  individuals,  of  a  na- 
ture affecting  only  themselves,  and  having  no  influence  on  the  public 
welfare.  Such  contracts  may  be  entered  into  without  breach  of  moral 
or  political  duty ;  and  if  eo,  they  ought  to  be  enforced,  if  the  party 
claiming  the  benefit  of  them  pays  the  duty  or  penalty,  or  becomeB 
liable  to  pay  them,  this  being  in  fact  matter  of  contract  between  such 
parties  and  the  legislature. 

Is  the  contract  in  question  a  contract  of  this  nature?  If  it  be,  it 
is  our  duty  to  carry  it  into  execution.  Before  we  can  say,  whether  it 
be  such  a  contract,  it  is  necessary  that  we  examine  it  first  on  general 
principles ;  and  secondly,  in  its  consequences,  natural  and  necessary, 
not  merely  contingent. 

The  date,  cause,  and  consideration  of  it,  have  been  stated  already. 
Should  it  be  enforced  by  law  7  The  present  intruders  being  first  set- 
tlers, are,  like  all  other  first  settlers  on  frontiers,  not  men  of  affluence 
or  influence.  That  they  have  settled  in  direct  opposition  to  the  will 
of  the  state,  that  they  found  their  claim  under  another  state,  is  appar- 
ent on  the  record,  and  taken  for  granted  in  the  argument. 

Is  it  therefore  against  the  principles  of  sound  policy?  For  many 
contracts  which  are  not  against  the  rules  of  morality,  are  still  void,  aa 
being  against  the  maxims  of  sound  policy.  Per  Ld  Mansfield.  Gowp. 
89,200.  If  the  act  is  in  itself  a  violation  •  of  the  general  laws  of 
public  policy,  there  the  party  paying  shall  not  have  an  action  for 
money  had  and  received.  Dougl.  672. 

Bond  for  the  purchase  of  an  office,  though  not  within  the  stat.  of  5 
and  6  Edw.  6,  yet  a  perpetual  injunction  was  granted ;  Ld  Chancellor 
Thurlow  treating  it  as  a  matter  of  public  policy  of  the  law,  and  sim- 
ilar to  marraige  brocage  bonds,  where  the  practice  is  publicly  detri- 
mental.   1  Bro.  Cha.  Rep.  124-5.  1  Fonbl.  214. 

This  case  is  an  answer  to  the  argument  derived  from  2  Wils.  138. 
In  7  Yes.  jr.  473,  is  a  strong  case,  though  it  was  not  cited  at  the  bar ; 
that  the  plaintiff  could  not  recover,  because  he  claimed  through  the 
medium  of  an  illegal  agreement,  although  it  was  only  contrary  to  a 
regulation  of  the  East  India  Company. 

Contracts  are  void,  if  they  are  either  repugnant  to  the  wel-> 
fare  of  the  state,  Co.  Lit.  216.  b.,  or  against  some  maxim  or  rale 
of  law,  or  in  contradiction  to  some  positive  statute.    1  Pow.  Con. 
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166.  Therefore  all  bonds,  contracts,  and  agreements,  which  have  for 
their  object  a  restriction  of  trading  in  general  throughout  England, 
are  void,  as  militating  against  national  policy,  lb.  1  Wms.  182, 185, 
whether  with  or  without  consideration,  lb,  187, 190,  by  reason  of  the 
mischief  which  may  arise  from  such  restraints  to  a  man  and  his  fam- 
ily by  the  loss  of  his  livelihood,  and  to  the  public  by  depriving  it  of 
an  useful  member. 

Marriage  brocage  bonds  are  void,  because  they  militate  against 
the  general  welfare  of  society.  1  Pow.  Contra.  174-5.  S  Lev.  411.  15 
Tin.  265.  Show.  P.  C.  76.  1  Cha.  Rep.  87.  1  Fonbla.  258-4.  For- 
rest'  132.  Not  for  the  particular  damage  to  the  party,  but  from  con- 
siderations of  public  policy.  Cowp.  848.  It  is  not  for  the  sake  of  the 
defendant  that  the  objection  is  allowed,  but  it  is  founded  on  general 
principles  of  policy.  1  Atky.  852.  There  is  another  series  of  cases, 
in  which  it  has  been  adjudged  upon  the  same  principle,  that  a  party 
to  the  contract  cannot  have  the  assistance  of  courts  to  carry  it  into 
elect;  it  being  repugnant  to  the  welfare  of  the  state.  In  tho  first  case, 
Cowp.  341,  the  plaintiffs,  foreigners,  sold  at  Dunkirk  the  tea,  for  the 
price  of  which  the  action  was  brought,  to  the  defendant,  as  they  would 
to^any  odier  person,  and  in  the  ordinary  course  of  their  trade,  know- 
ing it  was  intended  to  be  smuggled  by  him  into  England,  but  having 
no  concern  in  the  smuggling  scheme  itself.  The  plaintiff  recovered. 
Why  f  Because  the  plaintiff  was  a  foreigner,  not  bound  to  take  notice 
of  the  revenue  laws  of  England ;  the  contract  abroad  was  complete  in 
Ae  ordinary  course  of  trade,  and  the  plaintiff  had  no  concern  in  the 
imoggling  scheme.  Had  any  of  these  circumstances  been  the  reverse, 
the  plaintiff  would  not  have  recovered. 

Then  follow  the  cases  of  Biggs  v.  Lawrence,  8  Term  Rep.  454  ; 
Clngas  V.  Penaluna,  4  Term  Rep.  466 ;  and  Waymell  v.  Reed  et 
A,  5    Term  Rep.  599,  which  have  been  already  mentioned. 

These  last  three  cases  do  indeed  recognize  that  of  Holman  v.  John- 
sou,  Cowp.  341,  but  by  refined  discriminations  they  almost  explain  away 
its  effect ;  because,  scarcely  one  seller  out  of  one  hundred,  who  does 
not  contribute  in  some  degree  (and  even  tying  an  extra  rope  around  the 
cask,  for  instance,  will  be  sufficient  to  prevent  his  recovery)  in  facili- 
tating the  views  of  the  smuggling  purchaser,  when  the  transaction  is 
understood  between  them.  And  all  smuggling  is  not  malum  in  se,  8 
T.  R.  422.  Cowp.  343.  Nor  do  any  of  the  acts  of  parliament,  inflict, 
ing  penalties,  some  of  them  very  severe,  even  death  on  smuggles,  declare 
eontraets  void,  because  the  goods  were  sold  for  the  purpose  of  smug- 
l^bg,   and  the  seller  assisted  in  the  smuggling. 


88  CASES  IN  THE  SUPREME  COURT  [1804 

This  act  of  assembly,  inflicting  a  penalty  on  this  tranaction,  proves 
that  it  is  illegal.  Were  the  court  to  assist  the  parties  to  cany  this  con- 
tract into  execution,  the  consequences  would,  in  the  nature  of  things, 
be,  that  such  first  intruders  as  I  have  described,  would  sell  to  others  of 
more  wealth  and  influence,  who  would  be  tempted  by  thelowness  of  the 
price,  at  which  such  first  intruders,  conscious  of  ^eir  want  of  title, 
would  be  induced  to  sell,  to  make  large  purchases  of  the  pretended 
rights,  and  form  such  a  formidable  phalanx  against  the  dear  title  of 
the  state,  as  to  produce  a  civil  war.  Whereas  if  such  contract  be 
void,  if  they  cannot  be  carried  into  execution,  the  right  of  the  state 
will  ultimately  prevail.  It  would  prevail  now,  were  it  not  for  a  very 
few  individuals,  whose  personal  and  political  importance  depends  up- 
on their  continuing  the  champions  of  that  opposition,  which  ^hey 
began,  and  which  they  think  it  dishonourable  to  relinquish.  Their 
sons  will  be  at  liberty  to  think,  and  act  for  themselves,  with  unfetter- 
ed minds. 

I  am  therefore  of  opinion,  that  this  contract  is  repugnant  to  the 
welfare  of  the  state,  to  sound  policy,  and  that  neither  party  can  resort 
to  the  laws  of  the  state,  to  assist  him  in  carrying  it  into  execution. 
If  either  party  be  entitled  to  the  assistance  of  the  laws  of  the  state  to 
execute  euch  contract,  the  laws  ought  equally  to  assist  the  other  party. 
Now  suppose  that  on  this  contract,  the  seller  had  conveyed  to  the  pur- 
chaser, had  received  the  whole  of  the  consideration  money,  and  refus- 
ed to  deliver  up  the  possession,  could  the  purchaser,  claiming  the  land 
in    opposition  to  the  title  of  the  state,  recover  in  ejectment  ?  If  he 
could  not,  (and  it  will  not  be  alleged  that  he  could)  this  is  a  conclu- 
sive reason    against  a  recovery  by  the  original  plaintiff,  in  the  case 
before  us,  were  all  the  other  cases  out  of  question.     But  independent 
of  reason,  each  class  of  the  cases  which  I  have  stated,  would  be  suflS- 
cient  for  the  reasons  stated  in  them,  to  prevent  a  recovery  by  the  orig- 
inal plaintiff  on  this  contract. 

The  last  class  applied  so  pointedly  against  the  recovery  by  the  orig- 
inal plaintiff,  that  his  able  and  ingenious  counsel  was  compelled  to  re- 
linquish all  reasoning  on  the  merits,  and  resort  to  the  observation,  that 
all  revenue  cases  in  England,  bend  the  laws  till  they  almost  break  ;  and 
he  gave  the  instance  in  7  Term  Rep.  601.     When  that  case  was  first 
cited  in  this  court,  I  in  pointed  terms  expressed  my  disapprobation 
of  its  extent,  nor  am  I  yet  reconciled  to  it.     But  our  learned,   ingen- 
ious and  candid  brother  does  not  say,  that  any  law  was  bent  in  the 
cases  which  I  have  cited,   which  almost  independently  govern  the  case 
before  us.     For    it  is   not  alleged,  that  any  of  the  acts  infl.icting 
penalties  on  smuggling  transactions,   declare  any  of  the  contracts 
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for  goods  parchafled,  for  the  purpose  oE  smaggling  to  be  void.    The 
dedsions  are  grounded  on  principles  of  public  policy  alone. 

It  is  indeed  said  by  a  great  judge,  upon  a  very  remarkable  occasion, 
tbt  courts  must  not  regard  political  consequences.  4  Burr.  2562.  But 
it  is  well  known  to  every  well  read  lawyer,  to  almost  eYorj  man  of 
leanuDg  in  Britain  and  in  the  United  States,  that  the  only  fault  ever 
imputed  to  that  excellent  judge,  was,  that  he  paid  too  much  regard  to 
political  consequences,  in  his  judicial  capacity.  It  is  perhaps  because 
I  venerate  his  transcendent  abilities  that  I  never  have  been  able  to  dis- 
cover the  justice  of  the  imputation.  Nor  is  it  necessary  on  this  occa- 
sioD  to  discuss  the  point.  Because  the  same  great  judge,  after  twelve 
years  more  experience,  says,  if  the  question  had  been  doubtful,  argu* 
mentB  from  utility  and  public  convenience,  ought  to  have  turned  the 
scftle.  Doug.  597.  He  had  the  preceding  years,  declared,  that  upon 
principles  of  kw,  conveniency  and  sound  policy,  the  action  in  question 
would  not  lie.  lb.  578. 

Another  great  judge.  Lord  Chancellor  Hardwicke,  equal  to  Lord 
Mansfield,  greater  he  could  not  be,  declares,  that  ^^  these  reasons  of 
public  benefit  and  convenienee  weigh  greatly  with  me,  and  are  a  prin- 
cipal ingredient  in  my  present  opinion."  S  Atky.  16. 

The  same  ornament  of  the  English  bench,  seven  years  afterwards, 
in  a  cause  of  very  great  importance  indeed,  so  great  that  he  called  to  his 
assistance  the  chief  justice  of  England,  the  chief  justice  of  the  Court 
of  Common  Pleas,  the  master  of  the  rolls,  and  the  eminent  judge  Bamet, 
who  all  concurred  in  judgment ;  declares,  ^^  that  political  arguments  in 
the  fullest  sense  of  the  word,  as  they  concern  the  governments  of  a  na- 
tion, must  and  have  always  been  of  great  weight  in  the  Court  of  Chan- 
cery ;  and  though  there  may  be  no  dolus  maltis  in  contracts  as  to  other 
persons,  yet  if  the  rest  of  mankind  are  concerned  as  well  as  the  parties^ 
itmay  be  properly  said,  that  it  regards  the  public  utility."  1  Atky.  352. 

If  there  ever  was  a  case,  in  which  political  arguments  ought  to  have 
great  weight,  if  ever,  were  the  case  even  doubtful,  arguments  from 
ntili<y  and  public  policy  ought  to  turn  the  scale,  if  upon  princples  of 
law,  conveniency  and  sound  policy,  the  original  plaintiff  ought  not  to 
prevail,  this  is  that  cause,  perhaps  more  emphatically  so  than  any  other 
cuse  which  ever  came  before  any  court  in  this  state. 

Here  a  number  of  people  from  another  state,  called  intruders 
in  the  language  of  the  legislature,  have  in  combination  taken  pos- 
session of  lands  within  this  state,  the  property  of  its  citizens, 
and  hold  these  lands  in  defiance  of  its  laws ;  and  yet  those  vio- 
lated laws  are  applied  to,   to  aid  the  violators  in  carrying    into 
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effect  their  contracts  respeoting  the  property,  for  which  its  citizens  have 
paid  their  money,  to  enable  the  intruders  to  increase  their  influence  and 
force,  so  as  to  bid  defiance  to  the  state.  That  this  is  their  aim,  he 
must  be  an  idiot  who  can  doubt.  The  man  of  understanding,  who 
can  affect  to  doubt,  must  be  a  knave  ;  and  yet  forsooth,  the  law  of  the 
state  must  assist  those,  who  hold  lands  in  opposition  to  the  grants  of 
the  state,  to  transfer  their  pretensions  to  others,  who  can  more  effectu- 
ally oppose  the  rights  of  those,  whom  the  state  is  under  the  most  solemn 
obligation  to  defend  and  protect ! 

I  might  rest  here  on  this  point :  but  because  next  to  the  duty  of  ad- 
ministering justice  between  the  litigant  parties,  is  that  of  convincing 
the  losing  party,  that  the  whole  case  has  been  examined  and  considered 
by  the  court,  (6  Term  Rep.  408,)  I  will  take  notice  of  some  other, 
cases,  on  which  some  reliance  has  been  placed  by  the  counsel  of  the 
original  plaintiff.  The  chief  of  which  is  Robinson  v.  Bland,  2  Burr. 
1077.  But  it  does  not  apply ;  because  that  part  of  the  contract  on  which 
the  plaintiff  recovered,  was  warranted  by  the  laws  of  France  where  it 
ufas  made,  and  by  the  laws  of  England,  where  it  was  to  be  performed. 

Growp.  734,  was  cited  to  prove,  tha^where  parliament  says,  you 
shall  not  wager  or  insure  in  certain  cases,  you  may  wager  or  insure  by 
implication  in  cases  not  prohibited  specially,  although  these  last  cases 
where  you  are  at  liberty  to  wager  or  insure,  may  be  contrary  to  the  act 
of  parliament :  but  it  does  not  seem  to  me,  that  the  book  warrant  the 
position ;  and  if  it  were  warranted,  it  would  not  apply  to  the  case  before 
ns. 

The  case  in  1  Bos.  and  Pull.  8,  would  apply  if  the  assured  had  sued 
the  underwriters. 

2.  I  now  proceed  to  consider,  whether  the  act  of  6th  April  1802,  (5 
St.  Laws  198)  has  any,  and  if  any,  what  influence  on  this  contract. 
This  act  is  relied  on  greatly  by  the  counsel  for  the  original  plaintiff, 
who  saj^s,  this  act  clearly  expresses  the  sentiments  of  the  legislature, 
that  the  contracts  was  not  before  void ;  that  it  required  that  the  act  to 
make  it  void;  and  that  it  is  a  question  of  state  policy,  not  for  judicial 
construction.     I  will  examine  each  of  the  points. 

The  preamble  states,  ^'  whereas  certain  persons,  under  the  pretence 
of  title  derived  either  from  the  state  of  Connecticut,  or  from  certain 
Oompanies  known  by  the  names  of  the  Connecticut  Susquehannah  Com- 
pany  and  the  Connecticut  Delaware  Company,  to  a  considerable  extent 
of  territory  within  this  state,  have  by  various  improper  practices,  long 
endeavored  to  defeat  the  execution  of  the  laws  of  this  state,  and  to  de- 
fame titles  of  persons  holding  lands  by  grants  from  the  state,  or  the  late 
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jHToprietaries  before  the  revolution,  in  order  therefore  to  counteract 
Bach  practices,  and  to  preserve  the  just  rights  of  this  state,''  &c. 

The  Ist  section  declares,  that  no  conveyance  after  the  Ist  May 
1802,  made  of  any  land  within  Luzerne,  Lycoming,  and  Wayne  coun- 
ties, shall  be  good  or  effectual  to  pass  any  right,  &c.  unless,  &c.,  and 
it  inflicts  a  penalty  on  the  judge  or  justice  who  shall  take  an  acknowl* 
edgmeut  or  proof  of  such  deed,  and  a  penalty  on  the  recorder  who 
shall  record  it. 

The  4th  sect  inflicts  a  penalty  on  any  person,  who  shall  after  the 
Ut  Joue  1802,  bargain,  sell,  or  convey,  or  by  any  ways  or  means  ob« 
tain,  get,  or  procure  any  pretended  right  or  title,  or  make,  or  take 
injpromise,  contract,  grant,  or  covenant,  to  have  any  right  or  title  of 
any  person  in  or  to  such  lands,  &c.,  and  such  promise,  contract,  grant  or 
oovenaut  is  thereby  declared  to  be  utterly  void,  and  of  none  effect." 

Had  there  been  nothing  more  in  this  act,  there  would  be  considera- 
ble force  in  the  remark,  that  it  would  or  might  amount  to  a  legislative 
construction  or  declaration,  that  such  contract  was  not  void  before. 

Courts  ought  to  pay,  and  always  will  pay  great  attention  and  regard 
to  legislative  constructions ;  bat  they  are  not  conclusive,  for  if  they 
were,  the  legislative  would  become  also  the  judicial  power. 

It  is  asked,  **  it  the  intrusion  law  reached '  this  case  to  avoid  the 
contract,  would  the  last  law  have  been  made  ?  Besides,  this  last  law 
was  not  in  force  as  to  vacating  the  contract,  till  the  1st  May,  and  so 
to  the  penalty,  not  till  the  1st  June  after  the  passing  of  the  act ; 
which  affords  strong  evideuce,  that  until  such  time  as  the  people  of  Lu- 
lene  county  should  have  notice  of  the  law,  such  contracts,  which 
might  even  be  made  in  the  meantime,  were  not  void.'' 

In  answer  to  the  question,  permit  me  to  repeat  the  words  of  Lord 
Mansfield.  Cowp.  434.  The  principles  and  rules  of  the  common  law, 
u  now  universally  known  and  understood,  are  so  strong  against  fraud 
hi  every  shape,  that  the  common  law  would  have  every  end  proposed 
hy  the  statutes  13  Eliz.  c.  5.  and  27  Eliz.  c.  4,  though  the  former  re- 
lata  to  creditors  only,  the  latter  to  purchasers.  And  yet  although 
diMe  two  statutes  were  not  really  necessary,  they  always  had  been  held 
m  high  estimation.  And  the  same  great  judge  declares,  that  they 
cannot  receive  too  liberal  a  construction,  or  be  too  much  extended  in 
suppression  of  fraud. 

It  is  well  known,  that  commerce  and  mercantile  credit  consequent 
on  it,  were  rapidly  increasing  just  at  the  time  that  these  statutes  were 
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enacted ;  the  frauds  incident,  and  to  a  degree  pecaliarto  such  ^anflac- 
tions,  no  doubt  increased  in  the  same  proportion. 

Judges  generally  are,  and  frequently  ought  to  be  cautious,  in  apply- 
ing the  principles  of  the  common  law  to  new  subjects.  Some  of  them 
might  and  probably  did  express  doubts,  how  far  those  principles  were 
sufficient  to  suppress  the  mischief,  which  the  legislature  seeing  daily 
growing,  removed  the  doubts  at  once :  and  the  statutes  aforesaid, 
though  really  not  necessary,  probably  prevented  much  of  the  growing 
evil.  So  may  the  last  act  of  our  legislature  prevent  many  men  from 
entering  into  the  combinations,  which  have  long  proved,  and  which  al- 
ways will  prove,  while  they  exist,  so  dangerous  to  the  peace,  and  so 
destructive  of  the  prosperity,  improvement  and  happiness  of  that  part  of 
the  state. 

General  principles  of  law  and  reason  would  thus  apply  in  giving  con- 
struction to  the  law  of  6th  April  1802,  and  in  judging  of  its  influence 
in  the  construction  of  the  preceding  act,  were  there  no  proviso  in  the 
act  of  6th  April  1802.  But  when  we  read  this  proviso,  ^^  That  noth- 
ing  herein  contained  shall  be  so  construed  as  to  make  valid  any  con- 
veyances, heretofore  made  of  any  pretended  title  or  claim  to  land  un- 
der the  colony  or  state  of  Connecticut,  or  either  of  the  companies, 
known  by  the  names  of  the  Connecticut  Siisquehannah,  or  the  Connec- 
tiout  Delaware  Company,"  the  implied  legislative  construction  conten- 
ded for  is  expressly  guarded  against.  This  act  therefore,  so  much  re- 
lied on,  if  it  has  any  operation  on  the  case  before  us,  is  certainly  not 
in    favor  of  the  original  plaintiff's  demand. 

As  to  contracts  made  between  6th  April  1802  and  1st  May  and  1st 
June  respectively,  they  remain  exactly  as  if  this  last  act  had  not  been 
made. 

It  is  asked,  may  not  the  possessor  devise  this  land  ?  May  it  not  de- 
scend ?  May  it  not  be  taken  in  execution,  and  the  purchaser  from  the 
sheriff  hold  it  till  recovered  by  a  Pennsylvania,  title  't 

I  answer,  that  neither  the  devisee,  nor  the  heir,  nor  the  purchaser 
from  the  sheriff  can  have  the  aid  of  the  courts  in  this  state,  to  recover 
land  claimed  in  opposition  to  the  right  of  the  state.  The  consequence 
in  the  last  instance  will  be,  that  no  person  will  trust  the  intruder. 

It  is  also  said,  that  the  conscience  of  the  original  defendant  can- 
not support  him  in  this  defence ;  that  on  this  contract  he  has 
obtained  possession,  on  which  he  alone  can  obtain  a  warrant  for  the 
land,  and  that  he  is  not  ousted  ;  that  no  Pennsylvania  title  appears  » 
and  that  on  this  possession  he  can  maintain  trespass.  I  reply  ;  that 
true  it  is,  that  as  to  land  for  which  there  is  no  office  right,  the  possessor 
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bas  the  right  of  pre-emption ;  but  he  must  pay  the  state  for  the 
land.  Now,  here  it  was  not  the  possession  alone  which  the  original 
defendant  bought,  but  the  title  to  the  land. 

But  on  this  contract  he  has  obtained  the  possession,  and  all  the 
benefits  accompanying  it,  and  therefore  he  ought  to  give  it  up,  or  pay 
for  it  according  to  his  contract,  as  understood  by  both  parties.  Were 
jadges  the  keepers  of  the  consciences  of  the  parties  to  erery  suit,  (we 
are  eased  of  a  great  burthen  in  not  having  that  duty  imposed  on  us) 
thoe  would  be  great  weight  in  the  observation ;  but  this  agreement, 
which  the  court  cannot  for  the  reason  before  stated,  assist  in  carrying 
into  effect,  ^^  may  perhaps  be  fit  to  be  executed  by  the  parties,  but  can 
only  be  enforced  by  considerations  which  apply  to  their  feelings.  The 
law  encourages  no  man  to  be  unfaithful  to  his  promise ;  but  legal  ob- 
ligations are,  from  their  nature,  more  circumscribed  than  moral  duties." 
1 H.  Bla.  32T-8.  Per  Ld.  Loughborough.  The  parties  are  looked 
upon  to  treat  together,  as  if  there  were  no  law  about  the  matter,  and 
BO  to  renounce  the  benefits  which  might  accrue  by  the  law  to  either  of 
tbem.  1  Pow.  contra  201. 

I  concur  in  opinion,  that  the  judgment  below  should  be  reversed. 


i*^ 


Behsdict  Dorset  against  Richard  Turns  et  al.  administrators  of 
John  Dunwoody  who  was  special  bail  of  Lewis  Lauman. 

A  reeognizance  of  bail,  when  the  party  was  fixed  for  the  debt  in  his  life-time,  is  entitled 
to  a  preference  over  bond  and  simple  contract  debt,  within  the  act  of  15th  April  1794. 

Case  stated  for  the  opinion  of  the  court. 

John  Dnnwoody  in  his  life- time,  entered  into  a  recognisance  of  spe* 
dal  bail  in  this  court,  in  the  case  of  Benedict  Dorsey  y.  Lewis  Lau- 
man, {proul  record)  Judgment  was  obtained,  a  ca.  sa.  returned  N.  E. 
I,  and  scire  facias  issued  against  John  Dunwoody,  the  special  bail, 
returnable  to  September  term  1802,  which  was  returned  served.  After 
John  Dunwoody  was  fixed  for  the  debt,  by  the  return  of  the  scire  facias  j 
he  died,  on  or  about  the  15th  December  1802. 

The  question  is,  whether  the  plaintiff  is,  or  is  not  entitled  to  a  pre  - 
erence  in  payment  of  his  debt  to  the  bond  creditors,  and  simple  con- 
tract creditors  of  the  deceased,  according  to  the  true  intent  and  meaning 
ofdie  14th  section  of  the  act  of  assembly,  passed  April  19th,  1794  7  If 
the  court  shall  be  of  opinion  in  the  affirmative,  then  judgment  is  to  be 
entered  for  the  plaintiff,  and  he  is  to  be  paid  by  the  administrators 
next  after  the  judgment  creditors  and  before  the  bond  creditors  ;  if  in 
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the  negative,  judgment  is  to  be  entered  for  the  plaintiff,  to  be  paid  a 
rateable  proportion  with  the  general  creditors  of  the  deceased. 

The  court  desired  Mr.  T.  Ross,  the  defendants'  counsel,  to  begin 
the  argument. 

He  admitted,  that  the  act  of  19th  April  1794,  §  14,  preferred  <^  re- 
cognizances" to  bond  and  common  simple  contract  creditors,  (3  St. 
Laws,  527,)  but  contended,  that  such  recognizances  as  the  present, 
were  not  entitled  to  a  preferance.  The  legislature  must  have  contem- 
plated recognizances,  conditioned  for  the  payment  of  debts,  and  not 
such  as  depended  on  the  event  of  another  suit.  The  act  of  4  Ann.  1705 
Miller's  edit.  25,)  being  made  in  pari  materia^  though  now  repealed, 
must  be  taken  into  view,  as  illustrative  of  the  true  meaning  of  the 
last  law.  The  words  in  the  old  law  are  debts  due  by  recognizances. 
To  effectuate  the  intention  of  the  legislature,  the  binding  quality  of  the 
recognizance,  must  take  effect  from  the  caption.  How  otherwise  can 
a  creditor  bring  himself  within  the  provision  of  the  same  14th  section  ? 
He  must  exhibit  his  account  to  the  executors  or  administrators,  within 
twelve  months  after  public  notice  given  in  one  of  the  public  newspapers 
of  this  state.  And  yet  the  action  in  which  the  deceased  became  bail, 
may  not  be  terminated  for  many  years  afterwards.  By  the  exposition 
of  the  act,  as  contended  for  by  the  plaintiff,  it  must  be  taken  for  grant- 
ed, that  in  all  cases,  the  estate  of  a  deceased  special  bail,  is  to  be  an- 
swerable for  the  debt  in  the  suit ;  and  this  would  impute  great  absur- 
dity to  the  legislature. 

Mr.  Hallowell,  for  the  plaintiff,  insisted,  that  executors  and  admin- 
istrators were  bound  to  take  ,  notice  of  debts  due  by  record.  The 
ground  of  the  defendants'  argument  is,  that  such  a  recognizance  as 
the  present,  was  not  within  the  contemplation  of  the  legislature.  And 
yet  in  Campbell  v.  Bichardson,  1  Dall.  181,  it  was  adjudged,  that  a 
recognizance  of  bail,  was  a  recognizance  within  the  meaning  of  the 
old  act  of  1705,  wherein  it  is  admitted  by  llie  defendants'  counsel, 
that  the  words  are  stronger  for  the  defendants'  purpose  than  under  the 
present  law. 

He  was  then  stopped  by  the .  court,  who  said  that  it  was  admitted 
in  the  case,  that  the  defendants'  intestate  was  fixed  for  the  debt  in 
his  life-time.  The  only  question  submitted,  was  whether  a  recogni- 
zance under  such  circumstances,  had  not  a  preference  over  bond  and 
simple  contract  debts,  under  the  true  construction  of  the  act  of  1794  ? 
There  can  be  no  difficulty  in  saying,  that  a  recognizance  by  bail  is 
within  that  act;  and  it  has  been  so  determined  under  the  act  of  1705. 

Judgment  for  the  plaintiff. 
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AT  A  CIRCUIT  COURT,  AT  OHAMBEBSBUBGH  SSPTEMBEB, 

1804. 

COBAlf,  TBATBS  ANP  SMITH,  JUSTICSS. 


Lessee  of  Thomas  Hartlkt,  esq.  agadnst  Mart  M'Ainn.TT. 

1 

A  deed  without  any  consideration  expressed  in  the  body  of  it,  but  with  a  receipt  by  the 

gnntor,  for  260  specie,  in  full  of  the  consideration  money,  is  sufficient  to  pass  the 

had. 

A  fraudulent  deed,  though  void  against  creditors,  is  good  as  a  voluntary  deed,  between 
the  parties. 

A  Point  was  reserved  on  the  trial  of  this  cause,  at  the  last  Circuit 
Comt,  which  the  justices  continued  under  advisement.  They  now  pro- 
oeeded  to  deliver  th^ir  opinions. 

Yeates,  J.  This  cause  was  tried  on  the  6th  October  1803,  and  the 
plaintiff  obtained  a  verdict  for  95^  acres  in  Fannet  township.  He 
elaimed  under  a  sale  by  the  sheriff,  who  seized  and  sold  the  same  as 
the  property  of  Alexander  Moore.  At  the  trial  a  point  was  made,  and 
nserved  for  further  consideration,  whether  the  deed  from  Robert  Karr, 
the  patentee,  to  Alexander  Moore,  dated  5th  April  1787,  passed  any 
estate  to  the  grantee.  No  consideration  w^  expressed  in  the  body  of 
'the  deed ;  but  a  receipt  was  subjoined  thereto,  whereby  the  grantor  ac- 
knowledged that  '*  he  had  received  from  the  grantee  250  in  specie,  in 
foil  of  the  consideration  money. " 

The  general  rule  of  law,  unquestionably  is,  that  to  raise  an  use  by 
the  execution  of  a  deed,  there  must  either  be  a  good,  or  valuable  con- 
aderation ;  as  marriage,  the  payment  of  money,  &c.  By  a  bargain  and 
sale  on  a  general  consideration,  no  use  is  raised.  1  Co.  176,  a.  Park. 
S  553.  A  bargain  and  sale  for  divers  good  causes  and  considerations, 
without  any  money,  is  not  good,  though  it  be  recited,  that  the  bar- 
pinee  was  bound  by  recognizance  for  the  bargainor.  Cro.  El.  894. 
And  it  has  been  held,  that  the  consideration  of  old  acquaintance,  or 
of  being  chamber  fellows,  will  not  raise  an  use.  2  Bol.  Ab.  783,  pi. 
5,6. 

But  it  is  equally  clear,  that  there  is  no  indispensable  necessity,  that 
the  consideration  money  should  be  contained  in  the  deed  itself.  Be- 
evue  a  bargain  and  sale  without  expressing  any  consideration,  may  be 
hdped  out  by  averment,  that  money  was  paid.  1  Eeb.  12.  2  Inst. 
672,  1  Co.  176.  7  Co.  89,  a.  40,  b.  11  Co.  24.  2  Rol.  Abr.  786. 
pi  1. 2  Mod.  250. 1  Leon.  170.  Moor.  570.  If  no  consideration  is 
Mitioned  in  a  deed,  you  may  enter  into  proof  of  consideration  ;    8 
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T.  R.  47 1^ ;  but  if  any  consideration  is  mentioned,  and  not  said  for 

other  considerations,  you  cannot  prove  any  other.     1  Yez.  127.  2  Wms. 

804. 
A  consideration  will  arise  equally  where  a  person  gires  up  a  certain 

pecuniary  advantage  at  the  time  of  the  grant,  as  when  a  sum  of  money 
is  actually  paid  down.  2  Atky.  154.  The  consideration  of  deeds  ia 
not  to  be  weighed  in  too  scales.  lb.  514.  The  quantum  of  a  valuable 
consideration  in  a  deed  is  not  regarded  in  law.  76.  148.  2  Vent.  85. 
Barnard.  S84.  22  Yin.  202.  pi.  2.  In  purchases,  the  question  is  not, 
whether  the  consideration  be  adequate,  but  whether  it  be  valuable,  with- 
out fraud,  within  the  statutes  of  Eliasabeth.  Finch's  Rep.  104.  2 
Cha.  V  a.  159.  And  therefore  it  has  been  determined,  that  the  consid- 
eration of  a  pepper  corn  is  good  to  raise  an  use,  to  make  a  tenant  to 
the  prsecipo.  1  Mod.  262.  2  Mod.  249.  2  Vent.  35.  Indeed,  it  has 
been  said,  that  a  deed  from  its  solemnity,  imports  a  consideration.  1 
Fonbla.   835.  3  Burr.  1663. 

How  then  stands  the  case  before  the  court  ?  Here  is  a  receipt  from 
Earr  to  Moore,  for  250  specie.  We  know  not  what  were  the  250, 
whether  eagles,  half -eagles,  dollars,  cents  or  dimes ;  but  this  we  know, 
that  they  were  specie,  and  we  also  know  from  the  resolves  of  congress 
during  the  revoluntionary  war  with  Great  Britian,  that  specie  in  its 
true  signification  means  hard  money,  gold  or  silver,  as  opposed  to  the 
paper  continental  and  state  bills  of  credit,  which  the  necessities  of  the 
times  gave  birth  to.  It  then  means  something  valuable,  as  the  word 
coim,  in  the  English  books,  and  of  whatever  value  the  250  were,  whether 
little  or  great,  the  word  specie  intrinsically  imports  a  value.  This  then 
brings  it  to  the  case  in  2  Rol.  Abr.  785.  pi.  2«  If  one  in  consideration 
of  a  certain  sum  of  money,  bargains  and  sells  lands,  this  is  a  good 
consideration  to  raise  an  use,  without  averment  of  any  sum  in  certain  ; 
for  the  quantity  of  the  sum  is  not  material.  It  is  a  good  sale,  if  there 
be  any  money.     Moor.  378. 

The  deed  in  question  therefore  passed  and  interest  in  the  lands  of 
Alexander  Moore,  and  was  recorded.  Even  considered  as  a  voluntary 
deed,  it  was  good  as  between  the  parties.  And  the  lands  having  been 
taken  in  execution  as  the  property  of  Moore,  are  well  passed  by  the 
sheriff's  deed  to  the  purchaser.  And  consequently,  my  opinion  is,  that 
judgment  be  entered  for  the  plaintiff^ 

Smith,  J.  A  deed  or  other  grant  made  without  any  consideration  is, 
as  it  were,  of  no  effect,  for  it  is  construed  to  enure  to  be  effectual  only  to 
the  use  of  the  grantor  himself .  2  Bla.  296,  cites  Perk.  §  533.  A  bargain 
and  sale  is  not  good,  if  no  consideration  be  alleged,  not  so  much  as /^ro 
quadum  pecunisB  summa.  T.  Ray.  201 7.  Yin.  421.  pi.  10.  But  up- 
on the  issue  of  rum  concessit^  the  want  of  setting  it  forth  is  cured  by  ver- 
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diet  for  it  shall  be  intended  to  be  proved  on  the  trial,  1  Vent.  108. 1  Ley. 
808.  If  a  man  pleads  a  bargain  and  sale  in  which  no  consideration  of 
money  is  ezpressedyit  must  be  averred  that  it  was  for  mone7,and  the  words 
for  diven  considerations  shall  not  be  intended  for  money  without  aver- 
nent.  7  Yin.  421  pi.  8.  Cites  Moore  569  2  Bol.  Abr.  786. 1  Co. 
176.  Though  no  valuable  considerations  be  expressed  in  the  indenture, 
jet  if  anj  were  given,  the  same  may  be  averred,  and  the  land  does 
BsBdently  pass.  4  Inst.  672.  7  Yin.  421,  pi.  4.  If  the  deed  ex- 
piBBsed  for  a  competent  sum  of  money,  though  the  certainty  of  the 
8Qm  be  not  expressed,  it  is  good  enough ;  for,  against  this  express  men- 
tion of  the  deed,  no  averment  nor  evidence  shall  be  admitted.  7  Yin. 
421,  pi.  8.  1  Bac.  277.  Moor  878.   669. 

If  one  bargain  and  sell  lands  in  consideration  of  a  certain  sum  of 
money,  it  is  sufficient  to  raise  an  use.  2  Bob.   Ab.  786. 

The  act  of  8d  April  1781,  directs  that  all  debts,  contracts,  &c. 
dull  be  liquidated  by  a  scale,  by  reducing  them  to  the  true  value  in 
specie.  The  creditor  shall  recover  the  true  value  of  his  debt  reduced  to 
ipede.  1  St.  Laws  880,  882.  Another  act  of  21st  June  1781,  de- 
dans, that  congress,  &c.  have  been  necessitated  by  reason  of  the  |[car- 
dlj  of  specie,  to  emit  large  sums  of  paper  money,  &c.,  and  the  quan- 
tity  of  specie  being  of  late  considerably  increased  within  the  United 
Ststes,  that  congress  have  recommended  the  repeal  of  all  laws  making 
paper  bills  of  credit  equal  to  gold  and  silver.  1  St.  Laws  902.  See 
ibo  §  12, 14, 15  and  16,  of  the  same  act. 

In  the  resolves  of  congress  of  22d  May  1781 ,  ,ihe  terms  real  effi- 
cient money,  that  is  to  say,  in  silver  and  gold,  specie  value,  solid  coin, 
ve  tU  used  as  synonimous.  Ibid.  7  May.  Specie  value  is  used  in  the 
nme  seuse. 

The  principles  and  rules  of  the  common  law  as  now  universally 
known  and  understood,  are  so  strong  against  fraud  in  every  shape,  that 
Ae  common  law  would  have  attaii^ed  every  object  proposed  by  13  £liz. 
c  5,  relating  to  creditors  only,  and  by  27  Eliz.  relating  to  purchasers. 
Oowp.  434.  1  Bac.  Suppl.  682.  Whether  a  transaction  be  fair  or 
faiadnlent,  is  often  a  question  of  law :  it  is  the  judgment  of  law  upon 
fKto  and  intents.  1  Burr.  474,  497.  1  Bla.  Bep.  196.  Nothing  is 
to  oily  as  fraud.  Lofft.  58.  All  statutes  against  fraud  shall  be  liber- 
iUy  and  beneficially  expounded,  to  suppress  the  fraud.  8  Go.  82.  5 
Co.  60,  77. 1  Atky.  205.  Gowp.  484.  The  common  law  doth  so  abhor 
frudand  covin,  and  all  acts  as  well  judicial,  as  others,  and  which  of 
diemselves  are  just  and  lawful,  yet  being  mixed  with  fraud  and 
'mit,  are  in  judgment  ef  law  wrongful,  and  unlawfull.  8  Go.  78.  1 
Botr.  895.  Inst.  218,  215.  There  is  no  instance,  where  the  original 

leates,  Vol.  IV.  7 
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contract  is  fraudulent,  that  any  subsequent  act  can  purge  it.  1  Wils. 
823. 

If  A.  deised  of  land  in  fee,  maketh  a  fraudulent  conveyance,  to  the 
intent  to  defraud  purchasers,  against  stat.  27  Eliz.,  and  continueth 
in  possession,  and  is  reputed  owner  ;  B.  entereth  into  a  communication 
with  A.  for  the  purchase  of  it,  and  by  accident  B.  hath  notice  of  this 
fraudulent  conveyance,  and  y^c  concludes  with  A.,  B.  shall  avoid  the 
fraudulent  conveyance,  notwithstanding  his  notice.  5  Co.  61.  b.  per. 
Wray.  C.  J. 

A  voluntary  conveyance  is  binding  on  the  party,  and  all  claiming 
under  him.  1  Fonbla.  264,  270.  Cro.  Jac.  270.  A.  indebted  in  1001., 
made  a  deed  of  his  goods  to  B.  for  201. ,  though  the  deed  is  void  against 
all  creditors  by  18  Eliz.,  yet  against  the  party,  his  executors  and  ad* 
ministrators,  it  remains  a  good  deed.  Yelv.  197.  Cro.  Jac.  270.  8 
Co.  82.  Cro.  El.  445. 18  Vin.  517,  pi.  8,  654.  2  Bac.  605.  Although 
a  purchaser  for  valuable  consideration  within  27  Eliz.,  hath  notice  of 
a  fraudulent  conveyance  before  he  purchases,  yet  after  the  purchase  he 
shall  avoid  it ;  for  the  statute  expressly  avoids  such  conveyances  ;  so 
that%  whether  the  purchaser  hath  notice  of  them  or  not,  is  not  material. 
5  Co.  60.  b.  Gooch's  case. 

Supported  by  foregoing  authorities,  I  am  of  opinion, 

1.  That  the  deed  from  Karr  to  Moore  is  sufficient  to  convey  the 
land ;  the  consideration  being  stated  in  the  receipt  is  as  good  in  law, 
as  if  it  had  been  mentioned  in  the  body  of  the  deed.  2  Atky.  202. 

2.  The  word  specie  has  become  technical  in  the  United  States,  and 
by  the  acts  of  the  legislature  of  Pennsylvania,  it  is  synonimous  with 
gold  and  silver,  real  sufficient  money,  solid  coin  or  current  money. 
The  receipt  in  this  case  is  for  250  specie,  or  suppose  250  to  be  oinit«- 
ted,  for  specie  (i.  e.  for  solid  coin  y^  in  full  consideration  for  the 
above  land."  These  words  aiejust  of  the  same  Forco  and  effect^  aa 
^^  for  a  competent  sum  of  money,"  or  in  consideration  *'  of  a  certain 
sum  of  money"  which  have  been  held  sufficient. 

8.  Had  the  deed  from  Karr  to  Moore  been  made  bona  fide  and  for 
a  valuable  consideration,  the  estate  would  have  vested  in  Moore,  and 
been  liable  to  his  debts.  If  as  was  staled  by  the  defendant's  counsel,  it 
made  by  Karr.  ^'  to  the  end,  purpose  and  intent,  to  delay,  hinder, 
defraud  creditors,  "  &o.  it  shall  be  deemed,  and  takea  only  as  against 
such  creditors,  to  be  clearly  and  utterly  void  by  stat.  Eliz.  c.  5.  IT^t, 
as  against  Karr,  his  executors  and  administrators,  it  is  a  good  deod^ 
and  consequently  the  land  so  Conveyed  was  liable  to  Moore's  debts. 

4.    Whether  the  lessor  of  the  the  plaintiff  had  notice   before 
bought,  though  not  before  his  judgment,  is  not  material ;  as 
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been  the  settled  law  ever  since  the  decision  of  Gooch's  case  and  Stan- 
der's  ease  therein  cited.  5  Co.  60.  b. 
I  concur  that  judgment  be  entered  for  the  plaintiff. 


Philip  Evert  qui  tarn,  against  THOiiAS  Babr. 

h  debt^  torn,  on  the  act  against  usary,  the  uBuriona  contract  in  point  of  date,  muBt 
be  proved  aa  laid,  or  the  yariance  is  lataL 

Dbbt  711.  on  the  act  against  usury  of  the  2d  March  1723.  1  St. 
Laws  193.    Plea,  nil  dtbet  and  issue. 

On  the  trial  at  the  last  Circuit  Court,  the  defendant's  counsel  moved 
for  a  nonsuit ;  the  contracts  for  the  usurious  loans,  as  alleged  in  the 
declaration,  differing  in  point  of  date  from  the  evidence  adduced. 

The  court  then  directed  that  the  trial  should  proceed  ;  and  should  a 
verdict  pass  for  the  plaintiff,  they  would  consider  afterwards  how  far 
the  testimony  would  warrant  a  recovery  on  the  whole,  or  any  of  the 
eounts  in  the  declaration,  in  as  full  a  manner  as  if  the  same  had  been 
then  determined.     And  it  was  mutually  agreed,  that  the  verdict  should 
be  entered  accordingly. 
The  jury  found  a  verdict  for  the  plaintiff  for  711. 
On  a  rule  to  show  cause  why  the  verdict  should  not  be  vacated,  and 
in  lieu  thereof  a  verdict  and  judgment  be  entered  for  the  defendant ; — 
Yeates,  J.  stated  the  evidence  which  had  been  given  on  the  trial, 
ind  the  seven  counts  laid  in  the  declaration  particularly,  and  then  pro- 
ceeded. 

Hence  it  appears  that  no  proof  was  offered  on  the  first,  second, 
foordi,  and  fifth  counts. 

The  third  count  would  have  been,  correctly  stated,  if  the  801.  had 
been  alleged  to  have  been  loaned  on  the  Slst  December  1794,  instead 
ofthe  Ist  January  1795;  and  if  the  151.  laid  to  have  been  forborne, 
Repayment  of  had  been  alleged  to  have  been  from  the 8th  September 
1T94,  instead  of  the  last  day  of  February  1795. 

The  sixth  count  would  have  been  correct,  if  the  forbearance  of  the 
2151.  lis.  had  been  stated  to  have  been  from  the  Ist  November  1797, 
instead  of  the  last  day  of  October  1797.  And  the  same  objeetion 
boUi  precisely  as  to  the  seventh  count. 

There  seems  therefore  a  fatal  variance  in  all  the  counts ;  and  what- 
ever our  feelings  may  be  as  men,  we  must  submit  to  the  authority  of 
Oariisle  qtd  lam.  y.  Trears,  Cowp,  671.  In  the  language  of  Lord 
Ihiafield,  ^*  the  usurious  contract  must  be  proved  as  laid ;  whereas 


100  GASES  IN  THE  SUPREME  COURT  [1804 

the  contract  proved  in  this  case^  ia  totally  different  from  the  contract 

stated  in  the  declaration." 

Rule  made  absolute. 
Messrs.  Duncan  and  Orbison,  pro  qtier. 
Messrs.  S.  Riddle  and  Dunlap,  pro  def. 


i»  »  ^» 


Lessee  of  Philip  Davis  against  David  Couins. 

Ftool  eyxdences  of  the  declaratioiis  of  k  deputy  sunrejor,  that  he  had  reoeived  money 
to  take  oat  a  warrant  which  had  been  bamt  in  his  hoose,  but  would  soon  take  out 
the  warranty  not  admissible. 

Ejbctiient  for  87  acres  and  6S  perches  of  land,  in  Montgomery 
tovnship. 

To  prove  the  plaintiff's  .tide  to  the  lands  in  controvtersj^  his  counsel 
offered  Robert  Mackey  as  a. witness,  to  prove  the  the  declarations  o£ 
John  Armstrong,  formerly  deputy  surveyor  of  the  district,  made  in 
1763,  that  he  had  received  money  from  James  Davis,  (the  father  of 
the  lessor  of  the  plaintiff^  and  under  whom  he  claimed)  to  take  out  a 
warruit  for  him,  which  he  had  not  done,  and  that  the  money  had  beea 
burned  ia  his  house  at  Carlisle,  but  that  he  would  soon  take  it  out  f(^him« 

Previous  thereto,  the  lessor  of  the  plaintiff  was  sworn,  that  he  had 
carefully  searched  for  the  receipt  for  this  money  amongst  his  father's 
papers,  but  could  not  find  it.  Several  papers  were  lost  during  the 
Indian  war. 

The  testimony  was  objected  to  by  the  defendant's  counsel.  The 
declarations  of  Colonel  Armstrong  are  offered  to  establish  a  fact ;  the 
payment  of  the  money  for  a  warrant.  Was  he  living  and  present  in 
court,  the  fact  must  be  proved  by  his  oath.  No  general  powers  were 
given  to  him  by  the  Board  of  Property  to  receive  money  in  behalf  of 
the  proprietaries.  No  receipt  is  produced,  nor  has  it  been  shown  that 
one  ever  existed.  !Che  contents  of  such  receipt  might  in  such  case  be 
probably  given  in  evidence.  But  the  evidence  offered  is  of  the  most 
loose  and  uncertain  kind,  and  would  lead  to  the  most  destructive  conse-* 
quences.  If  the  recollection  of  a  conversation  which  passed  forty-one 
years  ago,is  admitted  as  liie  ground-work  of  a  title  against  an  adverse  pos- 
session of  many  years,  adieu  all  security  to  the  rights  of  landed  property. 

The  plaintiff's  counsel  answered.  It  is  a  fallacy  to  speak  of 
Colonel  Armstrong,  in  the  present  business,  as  a  mere  stranger^ 
It  is  well  known,  that  the  deputy  surveyors,  in  this  district,  were 
in  the  constant  habit  of  making  surveys,  on  payments  made  to 
them  of  51.  per  hundred  acres;  and  that  such  surveys  have  al* 
ways  been  approved  of .  in  the  Umd  office.  GoL  Annstrong  waa 
much  in  this  practioe^i  as  appeared  by  his  own  oath,  in  Turbett's 
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lessee  v.  Vance,  tried  at  Nisi  Priiui,  in  this  connty,  in  May  1789|  and 
by  the  oath  of  William  Ljon,  esq.,  in  Woods's  lessee  y.  Gblbreath, 
tried  at  Nisi  Prius,  in  Carlisle,  May  1798,  in  both  which  cases,  the 
Bonejs  were  sanctioned  by  the  court  and  jury.  He  must  be  considered 
as  the  proprietiury  agent  in  this  particular,  and  in  some  measure  as  a 
party,  representing  their  interests.  It  is  admitted,  that  his  receipt  for 
the  warrant  money,  would  be  received  in  evidence.  But  on  what 
groand  we  ask  ?  It  is  but  his  written  declaration  of  a  fact ;  which,  if 
he  is  considered  in  the  light  or  a  stranger,  and  not  as  a  public  agent, 
is  not  admissible.  We  are  unfortunate  enough  not  ta  possess  the  pa- 
per, nor  have  any  copy,  nor  any  witness  who  has  seen  it.  We  supply 
the  loss  by  the  next  best  evidence  incur  power,  the  declarations  of 
Armstrong,  to  an  impartial  witness.  The  law  is  too  reasonable,  to 
enjoin  impossibilities  on  any  suitor.  As  to  the  observation,  that  the 
eridence  proposed,  cannot  be  depended  on  with  safety,  we  agree  that 
it  IS  inferior  to  a  written  document.  But  the  argument  proves  too 
much,  since  carried  to  its  utmost  extent,  it  would  supersede  all  parol 
testimony,  as  contrasted  with  paper.  The  jury  on  ah  attentive  con* 
iiderationof  all 'die  circumstances,  must  pronounce  on  its  credibility. 

Per  eur.  In  the  two  instances  cited,  the  court  were  justified  by 
die  early  usage,  which  prevailed  in  Cumberland  county,  in  receiving 
evidence  of  surveys  made  by  a  deputy,  without  warrants.  It  certainly 
relaxed  the  general  rule  to  a  considerable  degree ;  and  we  do  not  feel 
ouselves  disposed  to  go  one  jot  beyond  what  our  predecessors  have 
done.  The  evidence  proposed,  is  replete  ^ith  incalculable  evils  to  the 
commnnity.  No  man  could  depend  on  the  goodness  of  the  title  to  his 
land ;  every  thing  would  be  set  afloat,  and  a  torrent  of  perjury  over- 
irhdm  the  country.  As  a  proof  whereof  in  the  present  instance,  we 
feel  it  our  duty  to  assert,  that  when  the  witness  ofiers  to  swear,  that  he 
heard  Colonel  Armstrong  say,  he  would  soon  take  out  the  warrant, 
tiumgh  die  money  he  had  received,  had  been  burnt  in  his  house,  his 
story  is  wholly  incredible ;  because  we  well  know,  that  where  he  had 
received  his  fees,  and  had  made  a  survey,  the  notes  whereof  were 
hunt  in  his  office  before  making  a  return,  he  uniformly  demanded  a 
eompensation  for  making  a  new  survey.  But  it  is  not  on  this  ground, 
dttt  we  overrule  the  evidence.  * 

Verdict  for  the  defendant 

Messrs.  Duncan  and  S.  Riddle,  pro  qutr. 
Messrs.  Watts  and  Brown,  pro  def. 
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Walter  Bbattt  and  Nakoy  his  wife  against  Samuel  Smith. 

A  recognizance  iu  the  Orphan^s  Court  for  the  distributiye  share  of  a  child,  is  in  nature 
of  a  judgment,  and  cannot  be  reduced  by  circumstances  or  considerations  anterior  to 
such  recognizance.  Notice  of  a  set-off  should  be  certain  and  particular  ;  and  if  the 
set-off  is  to  be  proTed  by  the  acknowldgements  of  the  party,  it  should  be  so  expressed 
in  the  notice. 

Debt  187/.  14^.  6id.  sur  recognizance,  in  the  Orphans'  Court. 
Plea,  payment  with  leave  to  give  the  special  matter  in  evidence.  The 
facts  are  these : 

Samuel  Smith,  father  of  the  plaintiff  Nancy,  and  of  the  defendant, 
died  in  1763,  intestate,  seized  of  a  tract  of  408f  acres  of  land,  hay- 
ing a  widow,  four  daughters  and  one  son,  his  youngest  child,  then 
aged  six  years.  Nancey,  the  plaintiff,  was  the  youngest  daughter, 
and  then  aged  about  seven  years. 

The  family  were  brought  up  together,  and  lived  on  the  land,  until 
the  daughters  were  severally  married.  Nancy  married  in  1778. 
The  defendant  occupied  the  lands  afterwards  for  his  own  use. 

On  the  4th  September  1797,  the  plaiirfifiia  applied  for  a  partition  or 
valuation  of  the  real  estate.  The  jury  finding  that  the  same  could* 
not  be  divided  without  prejudice  to  the  whole,  made  a  valuation  there- 
of, and  the  defendant  accepted  the  lands,  and  entered  into  recogni- 
zances, for  the  payment  of  the  distributive  shares  of  his  sisters  on  the 
27  th  November. 

The  defendant  gave  notice  of  several  matters,  for  which  he  claimed 
set-offs.  1.  That  the  improvements  on  the  land,  made  since  the  death 
of  the  intestate,  until  the  time  of  valuation,  being  appraised  with  the 
land,  he  claimed  to  be  allowed  an  equivalent  therefor,  proportioned  to 
each  child's  share.  2.  He  also  claimed  an  allowance  for  taxes  paid 
for  the  real  estate  between  1780  and  1797.  8.  Likewise  for  his 
trouble,  costs  and  expenses,  in  defending  an  ejectment  brought  against 
him  by  Heniy  Snevely,  according  to  a  family  agreement,  and  in  which 
there  was  a  subsequent  eviction  on  the  23d  April  1799,  of  47  acres, 
part  of  the  lands  appraised ;  and  4th,  for  the  taxes  paid  by  him,  on 
those  47  acres. 

On  the  defendant's  offering  to  give  evidence  of  these  set-offs,  the 
plaintiffs'  counsel  excepted  thereto. 

The  recognizance  is  a  debt  on  recon};  binding  the  lands  of  the  cog- 
nizor.  It  is  given  in  pursuance  of  the  decree  of  a  court  of  common 
jurisdiction,  and  is  equivalent  to  the  judgment  of  a  common  law  court. 
The  subject  matter  has  passed  in  rem  judicaiam^  and  it  cannot  be 
overhauled  or  examined  into ,  in  this  collateral  way.  But  independent 
thereof ,  the  two  first  claims  are  not  proper  matters  of  set-off.  If  any  real 
improvements  made  at  the  proper  costs  of  the  def  endant,have  been  valued 
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bj  the  jury,  (wliich  we  utterly  deny,)  he  ought  to  set  in  opposition 
thereto,  the  profits  of  each  child's  share  of  the  real  estate,  during  the 
period  of  his  enjoyment  of  it,  for  his  exclusive  benefit,  and  the  balance 
be  stmck  on  a  fair  statement. 

Another  objection  occurs  to  the  testimony.  The  notice  is  too  gen- 
eral It  does  not  state  the  improvements,  their  nature,  value,  nor 
vh^  made.  It  gives  no  materials,  which  may  be  combated  by 
other  proof.  The  notice  of  a  set-off,  should  be  minute  and  certain* 
Where  any  debt  is  intended  to  be  insisted  on  in  evidence,  notice  must 
be  given  of  the  particular  sum  or  debt,  so  intended  to  be  insisted  upon, 
and  CD  what  account  it  became  due.     Bull.  1792. 

Econiraj  the  defendant's  counsel  contended,  that  the  recognizance 
was  only  a  more  formal  solemn  contract,  on  vesting  the  intestate's 
real  estate  in  such  child  as  took  it  at  the  appraisement. 

It  is  not  in  the  nature  of  a  judgment,  but  is  simply  the  acknowl' 
edgmentof  ibdebt  upon  record,  binding  the  party's  lands.  It  would 
be  highly  unjust,  that  the  improvements  made  by  the  son,  should  be 
appraised  by  the  jury,  and  he  be  compelled  to  pay  f  th  parts  thereof 
again  to  his  sisters. 

The  present  jury  must  necessarily  judge,  whether  the  plaintiff's 
share  of  the  improvements  does  not  surmount  their  claim  of  rents,  and 
act  accordingly.  It  is  certain,  that  the  notice  of  the  sets-off  might 
be  niQch  more  special ;  but  if  the  plaintiffs  objected  to  the  generality 
of  it,  they  ought  to  have  made  the  exception  at  the  time,  and  a  more 
particular  account  would  have  been  furnished  to  them,  or  their  counsel. 
The  liberality  of  the  practice  in  this  state  is  well  known  to  the  court. 

Per  cur.  Unquestionably  the  recognizance  in  the  Orphan's  Court 
is  in  the  nature  of  a  judgment.  The  interests  of  minors  as  well  as 
persons  of  full  age,  would  be  strangely  affected^  if  a  doctrine  should 
prevail,  that  while  they  wore  devested  of  their  interests  in  the  land^ 
their  distributive  shares  of  the  valuation  should  not  be  placed  on  a  se- 
eore  and  permanent  footing.  If  they  are  liable  to  have  their  dividends 
rednced,  by  cicumstances  or  considerations  which  have  occurred  ante- 
rior to  the  recognizance  solemnly  given,  they  will  be  but  badly  pro- 
tected by  the  law.  Why  was  not  this  defence  set  up  by  the  son  in  the 
Orphan's  Court,  previous  to  their  decree  and  his  subsequent  recogni- 
UDce  ?  Can  any  good  reason  be  assigned  for  it.  We  cannot  pre- 
■ome  that  the  inquest  have  appraised  valuable  permanent  improve- 
ments made  at  the  son's  expense,  as  the  property  whereof  the  father 
died  seized. 

The  testimony  on  the  two  first  items  must  be  overruled ;  as  to 
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the  two  last  items  which  have  hiq)pened  since  the  valuation,  as  it  is  said 
under  the  agreement  of  the  family,  evidence  applicable  to  them  may 
be  given. 

The  defendant  then  offered  to  prove  the  plaintiff's  acknowledgment 
made  «ince  the  valuation  of  the  lands,  that  certain  matters  anterior 
thereto  were  justly  due  from  them,  and  ought  to  be  allowed ;  and 
cited  defalcation  act.    1  St.  Laws  65. 

Sed  per  cur.  The  defendant  is  not  compellable  to  make  a  set-off; 
and  having  been  silent  as  to  these  acknowledgments  in  his  notice  of 
set-off,  it  would  be  a  surprise  on  the  plaintiSis  to  urge  them  at  present. 
They  must  be  the  subject  of  a  future  action. 

The  plaintiff's  counsel  agreed  that  ^th  of  the  costs  attending  the 
valuation  and  confirmation  of  the  lands  in  the  Orphan's  Court,  and 
also  of  the  costs  in  Snevely's  ejectment,  should  be  deducted  from  the 
recognizance,  and  that  the  jury  should  ascertain  how  much  the  de« 
fendant  was  entitled  to  for  his  trouble  and  expenses  in  defending  tiie 
ejectment,  and  charge  ^th  part  thereof  to  the  plaintiffs. 

The  court  recommended  to  the  parties,  that  an  amicable  action 
should  be  entered,  to  settle  all  the  family  dispufts.  They  observed, 
that  the  children  having  been  all  brought  up  together  on  the  land,  it 
was  highly  probable,  that  such  improvements  as  had  been  made  on  the 
premises  during  the  minority  of  the  son,  were  effected  by  the  general 
stock.  When  the  daughters  married  and  left  the  farm,  they  were  re- 
spectively entided  to  their  proportions  of  the  rents  and  profitB,  deduct* 
ing  thereout  their  shares  of  the  taxes :  if  any  permanent  improve* 
ments  had  been  made  at  the  exclusive  costs  of  the  son,  which  after- 
wands  were  valued  by  the  inquest,  the  daughters  should  be  charged 
with  their  proportions  thereof ;  but  if  such  improvements  had  not 
been  so  valued,  then  they  were  entitled  to  the  full  balance. 

To  this  the  plaintiff's  counsel  agreed ;  but  the  defendant  refused, 
unless  the  whole  matters  were  submitted  to  the  jury  in  the  present  suit* 
The  jury  gave  a  verdict  for  the  plaintiffs  for  162/.  7s.  Bd. 

■ 

Messrs.  Duncan,  S.  Riddle  and  Brotherton,  pro  gtur. 
Messrs.  Watts  and  Orbison,  pro  dtf. 
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Chabubs  O'Bbian  against  ISicrasl  Goskbet. 

Where  a  testator  has  become  surety  for  one  by  bond,  and  a  recorery  is  afterwards  had 
agstDflt  his  executor  named  as  his  administrator,  who  pays  the  debt,  he  may  recoTer 
tiie  same  against  the  principal,  without  naming  himself  in  his  representatiye  char- 
acter. 

Irdbbttatus  assumpsit  for  money  had  and  reoeived,  and  money 
paid,  laid  oat  and  expended,  to  the  use  of  the  defendant.  Pleas,  nan 
assumpsit  and  payment. 

It  appeared  that  one  Francis  Coskrey  had  become  security  for  the 
defendjuit  in  three  bonds  to  William  Richardson,  wherein  they  were  joint- 
}j  and  severally  bound.  The  defendant  having  removed  from  Balti- 
more conn^  in  Maiyland,  into  Franklin  county,  suits  were  brought  on 
the  bonds  by  Richardson  against  Charles  O'Brian,  as  administrator  of 
FrtDcis  Coskrey,  in  Baltimore  county,  returnable  to  February  term, 
1802,  on  which  judgments  were  confessed  by  him  on  the  16th  February 
1802,  and  he  afterwards  discharged  the  same :  and  this  suit  was  brought 
to  recover  the  money  so  paid,  with  interest. 

The  defendant  produced  the  exemplification  of  the  last  will  of  the 
nid  Francis  Coskrey,  duly  proved  in  Baltimore  county  on  the  9th  No- 
Tember  1799,  whereby  it  appeared  that  Charles  O'Brian  was  constitued 
dio  executor  thereof.  His  counsel  insisted,  that  the  irrregularity  of  the 
proceedings  in  the  now  plaintiff  confessing  a  judgment  as  administra- 
tor, instead  of  pleading  in  abatement  to  the  writ  that  he  was  executor, 
afforded  evidence  of  collusion,  of  which  he  could  not  profit  himself. 
Bat  at  any  rate,  this  suit  should  have  been  brought  in  his  representa- 
tive uid  not  in  his  individual  character.  The  very  case  is  put  by  Ld. 
Ol  Just  EUenborough,  in  Ord  v.  Fenwick,  executrix.  3  East  105, 
109.  Where  the  executrix  has  been  sued  on  the  obligation  of  her  tes- 
tator, who  had  become  surety  for  the  defendant,  whose  debt  she  has 
been  obliged  to  pay,  the  law  will  raise  an  implied  promise  by  the  de- 
fendant to  her  as  executrix,  to  repay  the  money ;  and  in  this  character 
alooe  she  can  entitle  herself  to  recover  it. 

The  plaintiff's  counsel  answered,  that  whether  there  was  fraud  or  not, 
in  tbe  recovery  in  Maryland,  was  a  matter  of  fact  to  be  determined  by 
tbe  jury.  O'Brian  was  no  more  bound  to  take  advantage  of  the  formal 
defect  in  the  process,  than  he  would  have  been  to  have  put  in  the  plea 
of  the  statute  of  limitations  to  a  just  demand,  the  recovery  whereof  was 
baned  by  positive  law.  The  case  cited  from  East  did  not  apply. 
Ibere  die  question  was  whether  a  count  in  assumpsit  to  the  plaintiff  as 
aecQtrix,  for  money  paid  by  her  to  the  defendant's  use,  might  be  joined 
vidi  another  count  upon  promises  made  to  the  testator.  It  does  not 
appear  whether  O'Brian  paid  these  judgments  with  the  effects  of  the 


^ 


106  CASES  IN  THE  SUPREME  COURT  [1804 

testator,  or  with  his  own  money.  If  he  paid  them  with  his  money,  a 
recovery  in  this  action  will  not  make  it  assets  ;  and  the  naming  of  the 
plaintiff  in  his  representative  character  would  be  mere  surplusage. 

By  the  court.  We  see  no  reason  to  doubt  the  justice  of  the  plaintiff's 
demand. 

If  the  case  of  Ord  v.  Fenwick  furnished  a  legal  objection  to  the  plain- 
tiff's recovery  in  the  present  form  of  action,  it  would  seem,  that  he  is 
without  remedy  ;  and  the  error  or  oversight  of  the  attorney  of  Richard- 
son would  effect  the  loss  of  the  debt.  Should  he  bring  his  action  as 
executor,  the  variance  between  this  form  of  suit  and  the  recovery  in 
Baltimore,  would  be  urged  against  him  ;  and  if  he  sued  as  administra- 
tor, he  might  be  defeated  by  the  production  of  the  letters  testamentary, 
which  would  show  that  he  was  executor,  and  not  administrator.  But 
circumstanced  as  this  case  is,  we  think  the  suit  may  be  supported :  if 
the  defendant's  counsel  should  think  otherwise,  we  will  at  any  time  seal 
a  bill  of  exceptions. 

The  jury  gave  a  verdict  for  the  principal  sum  and  interest,  without 
leaving  the  court. 

A  motion  for  a  new  trial  was  afterwards  made,  and  overruled  by  the 
court.  A  bill  of  exceptions  was  afterwards  sealed,  ^t  the  instance  of 
the  defendant's  counsel. 

Messrs.  Dunlap  and  Clagget,  pro  qtier* 
Messrs.  Hamilton  and  Orbison,  pro  def. 

The  argument  of  this  case,  afterwards,  on  the  Slst  March  1808, 
came  on  before  the  Supreme  Court  in  Philadelphia,  when  after  fully 
hearing  Mr.  J.  Read  of  counsel,  with  the  defendants  below  Tilghman 
0.  J.  and  Brackenridge,  J.  affirmed  the  judgment  of  the  Circuit  Court, 
without  hearing  Mr.  Meredith  on  the  other  side. 

The  chief  justice,  observed,  that  even  supposing  the  record  of  the 
judgment  in  Baltimore  county  not  to  be  good  evidence,  which  was  de- 
nied, still  it  appears  in  evidence,  that  O'Brian  was  the  executor  of 
Francis  Goskrey,  and  as  such  liable  to  pay  the  bond,  in  which  his  tes- 
tator was  surety  for  Michael  Coskrey ;  and  being  so  liable,  he  had  paid 
it.  This  certainly  showed  a  good  cause  of  action  against  the  defend- 
ant below,  who  was  the  principal  in  llie  bond  ;  and  the  plaintiff  might 
name  himself  executor,  or  not,  in  the  suit,  at  his  election. 
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AT  A  CffiODIT  CODRT,  AT  DNION  TOWN,  OCTOBER,  1804. 

CORAH,  TBATBS  AND  SMITH  JUSTICES. 


Leasee  of  Gborge  Huntbb  againsi    Isaac  Mkason,  esquire,  and 

Christopher  Wells. 

IQectmeiit  may  lie  for  sn  island,  without  a  surrey  ;  so  where  the  adversary  forcibly 
pNTcnts  the  survey. 

The  owner  of  a  warrant  or  application  is  bound  to  shew  the  lands  to  the  surveyor,  and 
fbniish  proviidons  and  chain  carriers  ;  and  if  he  refuses  to  survey,  application  should 
mAj  be  made  to  the  Board  of  Property.  So  if  a  survey  is  made  with  which  the  party 
it  duaatigfied.  If  the  survey  is  fairly  niade  without  the  application  of  the  owner,  the 
nrre^or  sets  as  his  agents,  and  his  acts  are  binding  on  hinu 

Ejectment  for  400  acres  in  Ball  Skin  township. 

The  plaintiff  claimed  under  a  warrant  to  Jacob  Frelick,  dated  80th 
July  1784,  for  400  acres,  lying  on  both  sides  of  the  Turkey  Foot  road, 
leiding  to  Fort  Pitt,  about  five  miles  from  Hatfield's  mill,  on  the 
latenof  Tohiogeney,  including  both  sides  of  Maple  Run,  and  the  place 
eiiled  the  Mill  Seat,  and  likewise  a  large  spring,  a  cabin,  and  cleared 
knd.  Interest  to  commence  from  1  March  1780.  In  consideration  of 
St.  Frelick  conyeyed  to  Hunter  on  the  18th  May  1796. 

The  description  in  the  wairant  did  not  correspond  with  the  lands  in 
eontroTersy.  There  was  a  cabin  called  Lindsay's  between  100  and 
lod  150  yards  from  the  Turkey  Foot  road,  and  between  8  and  4  miles 
from  Hatfield's  mill.  Near  it  was  a  good  spring,  some  few  trees 
deadeoed,  bat  no  land  cleared.  A  branch  of  Poplar  run,  formerly 
etiled  Maple  run,  came  within  halt  a  mile  of  this  small  cabin,  but 
there  was  no  mill  seat  within  several  miles  of  it. 

A  letter  from  the  deputy  surveyor  to  the  lessor  of  the  plaintiff,  dated 
S2d  November  1792,  was  shown  in  evidence,  acknowledging  the  receipt 
of  the  warrant,  which  would  be  attended  to,  as  soon  as  possible  ;  also 
i&other  letter  dat^d  17th  January  1798,  wherein  the  surveyor  says, 
^^he  has  been  at  a  loss  for  the  designation  of  the  warrant,  but  thinks 
he  hag  at  last  discovered  the  spot.  He  will  execute  the  warrant  as 
iooD  as  he  can,  but  does  not  know  Maple  run." 

No  survey  was  shown  in  evidence,  but  a  receipt  dated  1st 
September  1795  from  the  deputy  surveyor  for  15  dollars  for  survey- 
ing fees,  expenses  of  hands,  &c.  was  produced.  A  survey  had  been 
nsde  of  other  lands,  but  it  was  not  shown  in  evidence. 

The  defendants  produced  no  title,  resting  on  the  insufficiency  of  the 
plamtifi's  claim. 

By  the  court  The  plaintiff  is  clearly  barred  from  recovery  by  the 
apreas  tmms  of   the  limitation  act    of  26th  March  1785,  §  5. 
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2  St.  Laws.,  282.  It  must  not  howerer^  be  jonderstood^  that  in  every 
possible  case,  a  survey  must  be  produced  by  the  plaintiff  in  eject- 
ment. An  island  described  with  precision  in  a  warrant,  does  not  seem 
to  be  within  the  mischiefs  intended  to  be  prevented  by  the  limitation 
act.  So  the  advei^ary  preventing  a  survey  by  force,  may  hinder  in 
this  instance  the  operation  of  the  prohibitory  words  of  the  law.  But 
it  must  appear  in  general,  that  the  party  has  done  all  in  his  power  to 
effectuate  a  survey ;  and  failing  herein,  his  negligence  shall  bar  him« 
Upon  the  most  precise  and  descriptive  warrant  or  application,  it  ig 
the  duty  of  the  owner,  to  show  the  lands  intended  thereby,  to  the  sur- 
reyor,  and  to  furnish  provisions  and  chain  carriers,  or  pay  the  expenses 
thereof.  If  a  survey  is  made,  with  which  he  is  dissatisfied,  he  should 
without  delay,  complain  to  the  Surveyor  General  or  Board  of  Prop- 
erty, and  pray  for  redress,  otherwise  the  survey  will  conclude  him. 
But  it  is  certainly  true,  that  the  deputy  surveyor  may  execute  such 
warrant  or  application  in  his  hands,  without  the  personal  attendance 
of  the  owner,  or  any  one  in  his  behalf.  Should  he  do  so,  the  owner 
becomes  subjected  to  his  acts,  as  he  thereby  discharges  the  office  of 
an  agent  for  his  principal,  unless  there  is  some  fraud  in  the  case. 

If  the  surveyor  shall  refuse  to  execute  the  survey  on  the  lands  being 
shown  to  him,  and  an  offer  to  pay  the  expenses  attendant  thereon,  a 
complaint  should  be  made  in  a  reasonable  time  to  the  Board  of  Prop- 
erty, who  will  direct  a  special  order  to  issue  ;  and  the  deputy  surveyor 
will  be  subjected  to  a  removal  from  office.  These  principles  are  found- 
ed' on  good  sense,  public  convenience,  and  a  regard  to  the  common 
safety,  and  are  the  common  law  of  the  country.  Judging  by  these 
rules,  the  plaintiff  in  every  point  of  view,  is  precluded  from  recovering* 
the  premises  in  question. 

The  plaintiff^s  counsel  suffered  a  nonsuit. 

Messrs.  Young  and  Haddon,  pro  quer. 
Messrs.  J.  Boss,  and  Meason,  pro  d^. 


Lessee  of  John  PoRXBRsand  Ahbrsw  Porter  against  ALEXA2n>xn 

Nbelan. 

SheriFB  Bale  of  landB  without  a  vmidiii&ni  taponm^  intalid. 

Ejbcthrmt  for  200  acres  in  Luaseme  township. 

The  plaintiff  claimed  the  lands  under  a  sheriff's  deed.  They  wrero 
levied  on  as  the  property  of  Bichard  Hawkins,  but  sold  without 
any  writ  of  wnditioni  exponoi.  The  only  question  before  the  coort^ 
VaSi  whether  the  defect  of  this  writ,  vitiated  the  sale. 
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By  the  ooart.    The  aet  of  1705,  *^  for  t&king  lands  in  execution 

"for  payment  of  debts/'  expressly  directs,  that  on  the  condemnation 

of  tie  lands,  a  vendiiiani  txpontu  shall  issue,  and  under  this  auth- 

(ni^  die  sheriff  sells  the  lands.    The  act  of  28d  March  1764,  is  a  strong 

eqKwition  of  the  former  law.    It  renders  sheriff's  deeds  and  sales  made 

hmafidcj  theretofore,  before  the  publication  of  the  act,  for  valuable 

consideration,  Talid  in  law,  though  there  had  been  no  venditioni  ex^ 

fonas  issued.    But  the  act  is  in  this  particular,  wholly  retrospective, 

ind  has  no.effect  on  future  cases.    The  necessary  consequence  is,  that 

we  eaonot  validate  the  present  sale,  and  the  deed  made  thereon  on  the 

26di  April  1791. 

The  plaintiff  suffered  a  nonsuit, 

Messrs.  Addison  and  Kennedy,  pro  quer. 

Mr.  J.  Ross,  pro  dtf. 


BoBBRT  JoiiES  againat  Chables  C^nowat  and  Priscilla  his  wife, 
Thomas  Gaddes  and  Thomas  Bowell,  executors  of  Jonathan  Bees, 

Wkii  eonzilB  mmy  be  Joined  in  the  tame  declaration. 

fitatnteg  of  HmitaciQna,  onl  j  take  plaoe  firom  the  time  when  the  right  of  action  aocrues ; 
md  if  there  be  fraud,  from  the  time  of  its  diacoTery.  Bale  of  estimating  damagea  where 
t  n^gro  hafl  been  sold  aa  a  slave,  and  afterwards  provea  to  be  a  freeman. 

Ihbbs  were  three  counts  in  the  declaration.  ' 

The  first  was  in  nature  of  a  deceit,  in  the  testator  aflSming  negro 
Mtobe  a^  slave  for  life,  and  selling  him  to  the  plaintiff  for  100  i 
Virginia  curreocy,  equal  to  $883  88|  as  such,  whereas  in  truth  he  was 
tbseman,  and  afterwards  dnlj  liberated.  The  second  court  was  for 
500  dollars,  had  and  received  to  the  plaintiff's  use  ;  and  the  third  for 
Ike  like  lum  paid  laid\)ut  and  expended  at  the  instance  of  the  testator. 

It  appeared  in  evidence,  that  the  negro  was  brought  into  this  state 
in  the  spring  of  1781,  by  ono  Simpson,  and  sold  by  him  to  Bees, 
About  1786,  Bees  sold  him,  then  aged  about  26  years,  to  theplaintiffy 
/ene8,for  100/.  Virginia  currency,  and  received  the  consideration  money. 

The  negro  brought  a  writ  of  homine  replegiando  against  the  plaintiff, 
ntenable  to  December  term  1799,  and  the  defendants,  after  the  death 
of  BaeSy  were  duly  notified  thereof,  and  were  required  to  take  upon 
^  the  defence.  In  March  term  1801,  the  suit  was  tried,  and  a  ver- 
&t  found  for  the  plaintiff,  with  254  dollars  damages.  But  the  de* 
damion  having  only  laid  the  damages  at  100  dollars,  dk  remittitur  was 
ofierad  of  154  dollars,  and  judgment  taken  for  the  residue.  The  costs 
uumnted  to  $18  59,  which  with  the  damages,  were  paid  by  the  then 
Ueodant,  and  now  plaintiff,  Jones. 
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To  the  present  action,  the  defendants  pleaded  the  general  issae  of 
non  assumpsit  and  nan  assumpsit  infra  sex  annos. 

Mr.  J.  Boss,  for  the  defendants,  contended,  that  here  was  a  mis- 
Joinder.  Deceit  9Jii  assumpsit  cannot  be  joined  together  in  the  same 
action.  2  Show.  250.  It  is  only  in  the  case  of  an  express  warranty, 
that  assumpsit  is  the  proper  form  of  action,  according  to  the  case  of 
Staart  v.  Wilkins.  Dong.  18.  Here  there  is  no  evidence  of  an  express 
warranty.  It  is  inferred  from  the  circumstance  of  a  soand  and  full 
price,  having  been  paid  for  the  negro.  No  circamstances  of ^and  ex- 
*ist  in  the  present  instance,  which  can  distingaish  it  from  Bree  v.  Hoi- 
beck.  Doug.  632,  (657.) 

Mr.  P.  Campbell,  for  the  plaintiff,  answered,  that  the  different 
counts  might  be  well  joined,  there  being  the  same  plea  and  judgment 
in  each ;  and  so  it  was  in  the  case  of  Stuart  v.  Wilkins,  which  has 
been  cited. 

It  would  have  been  absurd  for  die  plaintiff  to  have  instituted  his .  suit, 
until  the  question  of  the  nagro's  freedom  was  determined ;   and  the 
statue  of  limitations  only  runs  from  the  time  of  the  injury  received. 
Notice  was  given  to  the  defendants  of  the  institution  of  the  homink  re^ 
plegiando,  and  they  were  called  on  to  defend  the  property  sold  by  their 
testator.     This  case  in  very  readily  to  be  distinguished  from  Bree  t. 
Holbeck,  where  the  administrator  with  the  will  annexed,  found  a  mort- 
gage among  the  papers  of  his  testator,  and  parted  with  it  bona  fide  ^ 
as  a  marketable  commodity.     For  here  Rees  either  knew,   or   was 
bound  to  know,  that  the  negro  was  no  slave.     The  issue  to  be  tried  by 
the  jury,  is,  whether  he  did  not  affirm  him  to  be  a  slave,  and  sell  him 
as  such  to  the  plaintiff.     Lord  Mansfield  says,  there  may  be  many 
cases  where  the  assertion  of  a  false  fact,  though  unknown  to  be  false 
to  the  party  making  the  assertion,  may  be  fraudulent ;  as  in  the  case 
of  Sir  Crisp  Oascoyne,  who  insured  a  life,   and  affirmed  it  to  be  as 
good  a  life  as  any  in  England,  not  knowing  whether  it  was  so  or  not. 
And  there  may  be  cases  too,  which  fraud  will  take  out  of  the  statute 
of  limitations.  Doug.   632,(656-7.)     In  Cripps  v.  Beade,  6  Term 
Bep.  606,  Lord  Kenyon  said,   he  did  not  wish  to  disturb  the  rule  of 
caveat  emptor ^  adopted  in  Bree  v.  Holbech,  an^  in  other  cases  where 
a  regular  conveyance  was  made,  to  which  other  covenants  were  not  to 
be  added. 

By  the  court.  There  does  not  appear  to  be  any  error  in  the 
joinder  of  the  different  counts  in  this  declaration.  The  true  dis- 
tinction does  not  rest  on  the  sameness  of  the  process,  plea  and 
judgment;  but  on  this  consideration,  whether  the  action  is 
founded  on  tort  or  contract ;  if   the  former,   it  may  be  joined  with 
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iDTtorti  and  if  the  latter,  with  anv  contract.  2  Bl.  Rep.  849.  2 
m  319.  Sed  yid.  1  Term  Rep.  276. 

Nor  does  the  statute  of  limitations  seem  to  apply  to  this  case.  The 
bir  only  takes  place  from  the  time  when  the  right  accrues,  and  not 
from  the  time  of  making  the  promise.  8  Borr.  1281.  The  jaiy  are 
trying  a  question  either  of  active  or  constructive  fraud.  Wherever 
there  is  a  fraud,  the  statute  of  limitations  is  no  plea,  unless  the  fraud 
bo  discovered  within  the  time  ;  3  Wms.  142,  nor  even  if  the  fraud  be 
disooTered  within  six  years,  unless  the  defendant  irere  conscious  of  it. 
Doag.  655.  1  H  Black.  635. 

While  the  slavery  of  the  negro  was  uncontested,  the  plaintiff  had  no 
groond  to  suppose  he  had  been  injured  or  deceived  ;  but  when  he  ob- 
tiined  his  liberty  in  a  due  course  of  law,  his  right  of  action  accrued 
against  the  defendants.  * 

The  true  rule  in  assessing  the  damages  seems  to  be,  by  fairly  esti- 
mating the  yearly  services  of  the  negro  during  the  time  he  was  held 
Ij  the  plaintiff,  and  deducting  thereout  his  clothing,  maintenance,  and 
othff  necessary  expenditures.  As  far  as  this  balance  exceeds  the 
jearly  interest  of  the  consideration  money,  it  should  go  towards  the 
paymeot  of  the  principal  sum.  For  the  residue,  together  with  the  100 
dollars  damages,  and  18  dollars  and  59  cents  costs,  and  a  reasonable 
ism  for  defending  the  action  of  re'plevin,  and  interest  on  the  different 
nmfl,  the  plaintiff  appears  entitled  to  a  verdict,  as  the  fair  measure 
of  his  damages. 

Verdict  pro  quer.  for  $425  damages. 


>»  •'^» 


Lessee  of  Jambs   Robgbrs    against  John    Gibson.    Thomas  R. 

Gregg  and  Joshua  Gibson,  jun. 

1  judgment  creditor  is  not  considered  as  a  purchaser  or  mortagee,  within  the  woids  of 
Ihe  recording  art  of  18th  March  177S.  Sheriff  cannot  sell  more  lands  than  have  been 
kried  upon.     The  inqui^tion  cannot  enlarge  the  levy,  as  returned. 

Ejxcthent  of  one  fourth  part  of  Youghiogenj  Forge,  and  150^  acres 
of  Iind,  about  three  quarters  of  a  mile  below  Connelsville. 

It  appeared  in  eyidence,  that  John  Gibson  was  originally  seised  of 
die  lands  in  question,  and  conyeyed  one  moiety  thereof  to  George 
Iftmb,  his  brother-in-law  ;  the  one  fourth  part  of  the  whole  to  his  use 
absolutely ;  and  the  other  fourth  in  trust  for  his  father,  Thomas 
Gibson,  and  a  deed  was  accordingly  executed  by  the  said  George  to 
die  said  Thorny,  dated  12th  June  1797. 

The  plaintiiF  claimed  the  premises  under  a  sheriff's  sale,  founded 
oa  two  judgments  against  the  said  George  Lamb,  the  one  entered  up 
17th  July  1798,  and  the  other  obtained  in  September  term  following. 
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Defence  waa  taken  by  James  Lea,  (who  also  married  a  daughter  of 
Thomas  Gibson)  under  a  deed  from  Lamb  and  wife,  to  him,  dated 
18th  June  1798,  in  consideration  of  1000/.  It  was  acknowledged  on 
the  13th  March  1799,  and  recorded  on  the  22d  May  1800. 

A  question  arose,  whether  this  conveyance  being  unrecorded  near, 
two  years  after  its  execution,  must  not  be  postponed  to  the  judgments 
rendered  against  Lamb  in  the  intermediate  time ;  or  in  other  words, 
whether  a  judgment  creditor  should  not  be  considered  as  a  purchaser 
or  mortgagee,  within  the  words  or  spirit  of  the  act  of  18th  March  1775 
entitled,  '^  a  supplement  to  the  act,  entitled  an  act  for  acknowledge 
ing  and  recording  of  deeds  ?''  1  St.  Laws  718. 

The  court  after  argument  declared,  that  it  was  not  within  their 
knowledge  that  this  point  had  been  decided  since  the  passing  of  the  law 
of  1775.  The  true  construction  of  the  legislature's  meaning  must 
necessarily  be  collected  from  their  own  words.  The  preamble  recites, 
that  ^^  by  means  of  the  different  and  secret  ways  of  conveying  lands, 
tenements,  and  hereditaments,  divers  persons  may  be  injured  in  their 
purchases  and  mortgages  by  prior  and  secret  conveyances,  and  fraud- 
ulent incumbrances,"  &c.  It  then  enacts,  that  ^*  all  deeds  and  con- 
veyances concerning  lands  shall  be  recorded  in  the  office  for  recording 
of  deeds,  in  the  county  where  such  lands  lie,  within  six  months  after 
the  execution  of  such  deeds  or  conveyances  ;  and  that  every  such  deed 
and  conveyance  which  shall  not  be  so  recorded,  shall  be  adjudged 
fraudulent  and  void  against  any  subsequent  purchaser  or  mortgagee  for 
valuable  consideration,  unless  such  deed  or  conveyance  be  recorded  as 
aforesaid,  before  the  proving  and  recording  of  the  deed  or  conveyance,  i 
under  which  such  subsequent  purchaser  or  mortgagee  shall  '^  claim.'' 

It  is  evident,  that  neither  the  expressions  of  the  preamble,  enacting 
clause,  or  exception,  embrace  the  case  of  a  judgment  creditor.  2 
Wms.  491.  But  it  has  been  contended,  that  judgments  and  mortgages 
are  classed  as  incumbrances,  aud  bear  a  considerable  analogy ;  the 
former  bind  all  the  lands  of  the  debtor,  the  latter  only  those  comprised 
in  the  deed  ;  but  both  are  subject  to  the  mischiefs  of  secret  conveyances. 
This  is  true,  but  a  clear  distinction  rests  in  this ;  that  the  valuable 
consideration  given  or  advanced  on  a  mortgage,  is  parted  with  on  the 
security  of  the  mortgaged  premises,  but  a  person  is  often  tms-^ 
ted  as  well  on  the  security  of  his  person  and  effects,  as  of  his  lands  ; 
and  this  may  afford  a  solid  ground  for  the  words  used  in  the  law. 
1  Wms.  279.  2  Yes.  662.  The  evils  intended  to  be  guarded 
against,  seem  to  be,  that  purchasers  of  mortgagees  or  real  proper^ 
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should  not  be  affected  by  prior  deeds  for  the  same  lands,  un- 
recorded  within  the  stipnlated  periods;  because  they  expend  or 
advance  their  money,  on  finding  that  there  exists  no  prior  incum- 
brance on  record  on  the  property. 

If  the  legislature  meant  to  extend  the  provision  to  jndgment 
creditors,  would  they  not  have  used  apt  words  indicative  ?  As  the 
case  appears  to  the  court,  they  are  of  opinion,  that  the  recording  act 
of  1775,  cannot  influence  the  decision  of  the  present  question. 

Many  circumstances  have  been  relied  upon  by  the  plaintiff's  coon] 
sel,  to  show  that  if  the  transaction  between  Lamb  and  Le%  as  to 
this  deed,  was  not  fraudulent,  yet  being  taken  by  the  wife  of  Lea, 
in  his  absence,  without  proper  authority  to  secure  a  preexisting 
debt,  it  amounted  only  to  a  proposition  to  sell  for  a  given  price ;  and 
therefore  it  became  necessary  to  show  the  assent  of  Lea  thereto,  in 
a  reasonable  time.    They  have  insisted,  that  Lea  sliould  unequivo- 
cally have  shown,  that  he  had  given  Lamb  credit  for  the  lOOOZ.  con 
lideration  money  absolutely,  immediately  on  being  iniormed  of  the 
transactions :  that  if  Lamb  was  bound  by  his  conveyance,  so  also 
shonld  Lea  be  bound  ;  and  that  he  could  not  make  the  same  valid 
or  invalid  at  bis  pleasure  by  his  assent  or  dissent,  at  the  expiration 
of  several  months,  to  the  injury  of  honest  creditors,  whose  liens 
would  have  attached  to  the  lands,  in  case  the  interest  of  Lamb  was 
not  devested.    The  acts  of  Lamb,  at  and  immediately  before,  and 
after  the  execution  of  the  deed,  and  his  letter  to  Lea  accompany- 
ing the  same,  evidently  show  that  the  interest  of  the  former  in  the 
lands  was  considered  as  still  subsisting. 

On  the  other  hand,  it  has  been  contended  by  the  defendants'. 
oounsel^  that  there  is  not  the  smallest  suspicion  of  fraud  between 
Lea  and  Lamb,  though  nearly  connected  by  marriage,  the  most  ex- 
plicit proof  having  been  given  of  a'large  debt  being  due  by  the  lat- 
ter to  the  former.  That  Mrs  Lea  came  up  from  the  State  of  Dela- 
ware, distant  between  200  and  300  miles,  by  her  husband's  direct 
tions,  with  the  account  and  a  letter  demanding  payment,  and  from 
the  nature  of  the  thing  she  must  must  necessarily  have  been  im- 
powered  to  take  any  proper  measures  for  the  security  of  the  debt. 
That  her  acceptance  of  the  deed  involved  in  it  his  assent  thereto, 
and  at  least  was  binding  upon  him  until  he  gave  some  equivocal 
proof  of  his  dissent  thereto.  That  Lea's  taking  possession  of  the  one 
fimrth  of  the  forge  on  the  15th  October  1798,  under  the  terms  of 
covenant  in  the  conveyance,  was  conclusive  evidence  of  his  assent ; 
vhich  was  still  more  strongly  confirmed  by  Lea's  taking  no  steps 
to  recover  his  large  debt  against  Lamb,  though  he  actually  proceeded 
Teates,  Vol.  IV.  8 
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in  the  Circuit  Court  of  the  United  States  for  the  district  of  Penn- 
sylvania, against  John  and  George  Lamb  for  their  company  debt. 

The  court  declared,  that  all  there  circumstances  should  be  taken 
into  view  by  the  jury,  and  duly  contrasted,  so  as  to  enable  them  to 
form  a  dispassionate  judgment  on  the  whole.    The  non-production 
of  all  the  &mily  letters,  on  the  subject  of  the  supposed  sale,  added 
to  the  doubts  which  naturally  arose  in  the  case.    The  letter  from 
Lamb  to  Lea,  dated  7th  June  1798,  contains  strong  expressions. 
He  offers  him  lands  at  his  own  price,  and  tells  him  that  his  brother- 
in-law,  Nathaniel  Gibson,  had  offered  to  buy  the  one  fourth  of  the 
forge  at  1200/.,  but  had  no  money.    He  subjoins  this  postscript : 
^  I  have  concluded  to  make  a  short  deed,  and  forward  it  by  sister 
EUza,  for  the  one-fourth  of  Tough  Forge :  and  have  stated  to  her, 
that  if  I  can  raise  the  money  this  £eiI1,  I  will  do  it,  as  she  says  thee 
wiU  prefer  it "    The  answer  hereto  has  not  been  shown  ;  but  a 
brother  in  law  who  saw  it,  has  declared,  that  Lea  wrote  to  Lamb  a 
short  time  after,  and  he  therein  said  he  wanted  money  and  not  prop- 
erty ;  and  it  is  worthy  of  observation,  that  though  he  directed  pos- 
session of  the  forge  to  be  taken  on  the  15th  October,  he  did  not 
obtain  an  acknowledgment  of  the  deed  until  the  13th  March  1799, 
nor  record  it  until  the  22d  May  1800.    On  the  whole  matter,  the 
juiy  will  judge  for  themselves. 

On  both  writs  of  fieri  facias  the  sheriff  has  returned  '^  levied  on 
one-fourth  part  of  Tough  Forge. "  The  inquisition  condemning  the 
lands  is  contended  to  be  explanatory.  But  it  cannot  possibly  en«' 
huge  the  sheriiTs  levy,  as  returned.  It  only  says,  however,  that 
the  land  and  appurtenances  levied  on  are  not  sufficient  to  pay^  the 
debts  and  costs  within  seven  years  beyond  all  reprizes.  Theae 
words  may  be  well  satisfied,  consistently  with  the  plain  meaning  of 
the  return.  The  sheriff  cannot  possibly  sell  more  land  than  he  has 
levied  on,  and  should  the  jury  be  of  opinion  with  the  plaintifif  on 
the  true  meaning  of  the  contracting  parties  to  the  deed,  their  ver- 
dict ought  to  be  confined  to  one  undivided  fourth  part  of  the  foi^^ 

The  jury  staid  out  aU  night,  and  on  the  next  morning  returned 
a  verdict  for  the  plaintiff  for  one  undivided  fourth  part  of  Tongh 
Forge,  and  for  the  defendants  as  to  the  residue  of  the  lands. 

Messrs.  J.  Woods,  Campbell,  Meason  and  Morrison,  jm>  qu^r. 
Messrs.  Boss,  Addison,  Lyon  and  Kennedy,  2?ro  def. 
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Elson,  a  oegroy  against  William  M'Collogh. 

Only  the  owner,  or  his  lawful  attorney  can  register  a  negro  or  mulatto.    The  act  of  a 
stranger  in  Buch  case  is  merely  void. 

HoMiNE  repl^iando.  The  only  fuestion  in  this  case  was,  weth- 
9  a  stranger  might  register  a  negro,  under  the  act  for  the  gradual 
abolition  of  slavery,  passed  the  1st  March  1780? 

The  court  declared,  that  the  point  would  not  bear  dispute.  The 
words  of  the  5th  section  of  the  act  were  imperious.  1  DalL  St 
Law8^  840.  ^'  The  owner  or  his  lawful  attorney,  shall  deliver,  or 
dose  to  be  delivered  in  writing,"  &c.  No  one  therefore,  except 
the  parly  legally  or  equitably  entitled  to  the  negro,  or  mulatto,  or 
s  person  legally  authorized  for  that  purpose,  can  lawfully  register 
liim ;  and  the  act  of  a  stranger  in  such  particular,  is  merely  void. 

It  was. agreed  that  a  verdict  should  be  entered  for  the  plaintiff 
for  nominal  damages  only,  he  having  been  in  the  defendant's  ser- 
vice but  two  months,  and  full  costs. 

Mr.  J.  'ELosAjpro  quer, 

Messrs.  Addison  ^d  Meason,  pro  d^. 


DECEMBER  TERM  18C4. 


OOBAX — SHIPPBN,    CHIEF  JUSTIOE,  YBATSS,  SMFTH     AND    BBAOKEN- 

BIDQBi  /TTBHOBB. 


James  Beown  against  Gibabd. 

Fmleat  of  a  master  of  a  dliip,  eTidence  on  a  policy  of  insnnnce. 

Awirraat  and  suryey  in  the  admiraUy,  good  evidence. 

A  fcasel  insured  must  in  all  respects  be  fit  for  the  trade  wherein  she  is  employed,  Imd 
theomaoroftaiufiof  sea  worUiiness,  generally  lies  on  the  insured:  but  where  the 
loss  is  fiurly  attributable  to  sea  damage,  or  any  other  unforeseen  misfortune^  the 
pfoof  liea  on  the  insurer  who  sets  it  up  as  a  defence. 

TsD  cause  came  on  again  to  trial,  a  new  trial  having  been  or- 
dered at  the  last  December  term. 

The  suit  was  brought  on  two  policies  of  snsurance ;  the  one  on 
goods  laden  on  board  the  schooner  Eagle,  at  and  from  Edenton  in 
Korth  CSarolina  to  Gape  Nickola  Mole ;  the  other  on  the  schooner 
bersel^  daring  the  voyage. 

The  plaintiff  offered  in  evidence,  the  protest  of  Orlando  Dane, 
tbe  master  of  the  schooner,  taken  in  Philadelphia  on  the  12th  June 
1T97,  ten  days  after  the  subscription  of  the  two  policies,  tending  to 
Aow  Hint  the  vessel  was  forced  by  vrindsand  weather  into  this  port. 
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The  defendant's  counsel  objected  thereto.  We  rest  our  defence 
on  the  deviation  of  the  captain  :  instead  of  proceeding  to  Cape 
Nichola  Mole,  according  to  the  terms  of  the  policy,  he  came  to  the 
port  of  Philadelphia,  and  seeks  by  his  own  oath  to  excuse  himself, 
under  the  pretence  of  a  storm.  If  there  be  a  recovery  against  the 
underwriter,  the  plaintiff  cannot  maintain  a  suit  against  the  master; 
80  that,  in  fact,  the  latter  gives  evidence  in  his  own  cause.  The 
master  is  answerable  for  all  negligences  and  irregularities,  on  the 
fBOundest  principles  of  reason.  "Wesk.  179.  He  must  proceed  to 
the  place  of  his  destination  without  delay.  Abbot  198, 4.  Nothirg 
can  be  more  clear,  than  that  the  underwriters  are  discharged  from 
all  responsibility,  whenever  a  deviation  takes  place.  Park  835, 
1st,  ed.  The  justification  to  the  insured  for  leaving  the  direct  . 
track  of  the  vo jage,  is  founded  on  necessity  and  reasonable  cause ; 
such  as  to  repair  his  vessel,  to  escape  from  an  impending  storm, 
to  avoid  an  enemy,  or  to  meet  a  convoy.  Ih.  348.  And  in  cases 
of  deviation,  the  premium  is  not  to  be  returned,  because  the  risk 
has  commerced.  3.  862.  In  a  question  on  a  policy  on  good^, 
whether  the  ship  was  seaworthy  or  not,  the  owner  of  the  ship  was 
rejected  as  a  witness,  to  .prove,  that  .she  was  staunch,  until  released 
by  the  plaintiff.  Peake  Ki.  Pri.  84.  So  in  an  action  against  a 
master,  for  the  negligence  of  a  servant,  the  latter  is  not  a  compe- 
tent witness  to  disprove  the  negligence,  without  a  release.  4  Term. 
Bep.  589.  One  is  not  a  competent  witness  to  impeach  a  security 
which  he  has  given,  though  he  is  not  interested  in  the  event  of  the 
suit.    1  Term  Rep.  296. 

The  protest  offered  is  a  mere  ex  jpwrte  deposition,  wherein  the 
master  seeks  to  justify  his  own  conduct  to  his  employers.  Exper- 
ience teaches  us,  that  we  are  not  to  expect  rigid  virtue  in  sudx 
cases.  Even  if  there  had  been  a  cross-examination,  the  deposition, 
could  not  be  received  in  evidence,  unless  by  consent  or  rule  ol 
court.  The  reading  of  such  papers  is  attended  with  great  danger 
in  mecantile  life. 

The  plaintiff's  counsel  answered.  The  paper  produced  has  been 
improperly  styled  a  deposition ;  it  is  an  instrument  perfectly  well 
know  by  the  common  usage  of  the  country,  and  has  always  been  re- 
ceived as  evidence  in  our  courts  in  questions  of  a  commercial  nature. 
1  Dall.  6, 10,  318.  Strict  rules  of  legal  evidence  must  not  be  ap. 
plied  to  mercantile  transactions.  1  Dall.  17.  The  exception,  if 
established  in  the  present  instance,  goes  to  all  protests ;  and  thus  an. 
instrument  of  great  utility  in  the  commercial  world,  wisely 
calculated  to  prevent  collusion,  by  recording  events  which 
have  happened  on    the  ocean^    immediately    on    the  shipgs 
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rival  in  port,  will  be  rendered  wholly  nugatory  and  useless. 
The  master  is  viewed  as  the  common  agent  of  the  insurers,  as  well 
as  the  insured,  an  i  both  parties  are  equally  interested  in  his  protest. 
To  call  for  a  release  to  the  master  by  the  owner,  or  a  cross-exam- 
ination by  the  underwriter,  is  impracticable  in  most  cases ;  because 
protests  arq  usually  made  in  foreign  ports,  in  the  absence  of  both 
parties;  and  in  this  particular,  they  are  clearly  distinguishable  from 
depositions  in  the  usual  course  of  justice,  or  witnesses  testitying 
ffiva  voce.  The  practice  of  the  courts  of  justice  of  this  state  in  re- 
ceiving the  protests  of  masters  of  vessels  in  evidence,  is  founded  on 
a  presumed  necessity,  inferred  from  the  nature  of  commerce.  Upon 
the  same  ground,  a  pei*son  is  allowed  to  verify  by  his  own  oath,  his 
book  of  original  entries,  in  order  to  substantiate  a  demand  for  goods 
sold  or  work  done,  which  is  not  allowable  in  Great  Britain. 
Whether  mariners  usually  adhere  to  the  rules  of  rigid  virtue  in 
their  protests,  c^n  only  be  determined  by  the  jury  under  a  careful 
review  of  the  circumstances  of  each  particular  case. 

By  the  court.  Let  the  protest  be  read  and  be  judged  of  by  the 
jury,  agreeably  to  the  uniform  practice.  We  considered  this  mat- 
ter very  fully,  on  the  motion  for  the  new  trial,  and  adhere  to  the 
opinion  we  then  delivered.  The  usage  is  founded  on  the  conveni- 
ence of  trade,  and  is  attended  with  salutary  effects.  If  the  defend- 
ant's doctrine  prevails,  few  losses  will  be  recovered  on  policies  of 
insorance. 

The  protest  was  then  read,  wherein  the  mate  and  one  of  the  sear 
men  had  joined.  It  appeared  thereby  that  the  schooner  sailed  fix>m 
Edenton  on  the  4th  June  1797,  and  struck  heavily  on  Ocracock 
bar,  wherehy  she  sprung  a  leak  which  afterwards  increased.  The 
captain  then  bore  away,  and  on  the  8th  June  met  a  severe  gale  of 
wind,  which  much  augmented  the  leak,  and  necessitated  him  to 
oome  to  Philadelphia,  as  the  next  port. 

The  schooner  was  afterwards  captured  on  the  4th  August  by  a 
IVench  privateer  and  carried  into  Port  de  Paix  in  Hispaniola,  and 
there  condemned  in  the  admiralty  on  the  15th  August,  on  the 
ground  of  illicit  trade ;  because  Cape  Nichola  Mole  and  Port  an 
Prince,  were  revolted  colonies  from  France  and  in  a  state  of  siege. 

The  defendant  now  rested  his  defence  on  the  want  of  seaworthy- 
nessin  the  schooner,  and  offered  in  evidence  a  warrant  from  the 
District  Ojurt  of  the  United  States  for  the  district  of  Pennsylvania, 
dated  22d  June  1797,  to  two  persons,  to  survey  the  vessel  and  make 
return  of  her  state  and  condition ;  and  the  return  made  thereon. 
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This  waa  objected  to,  on  the  authority  of  "Wright  v.  Barnard, 
Park  436,  that  atetum  of  survey  is  no  evidence  to  prove  the  the  ves- 
sel not  to  have  been  seaworthy,  but  merely  to  show  a  condemnation 
thereon. 

The  defendant's  counsel  insisted,  that  they  were  bound  to  produce 
the  written  document,  as  the  best  kind  of  evidence.  It  was  a  ju- 
dicial proceeding  under  an  act  of  congress.  By  the  act  of  8th  May 
1792,  the  clerk  of  the  court  was  impowered  to  take  the  affidavits  of 
the  surveyors,  relative  to  their  reports.  The  record  only  can  prove 
itself. 

Per  Gwr.  As  records,  the  warrant  and  survey  surely  may  be  read. 
Their  operation  will  be  considered  hereafter. 

The  reports  of  the  surveyors,  made  on  the  24th  Jane,  stated,  that 
upon  examination,  they  found  the  plank  of  the  schooner  much  worm 
eaten  about  [the  stem  and  etem  and  at  the  stern  post,  and  that  her 
leaking  was  occasioned  thereby,  and  not  by  running  on  Ocracock 
bar. 

The  testimony  being  closed  on  both  sides,  the  counsel  addressed 
the  jury  on  the  head  of  the  seaworthyness  of  the  schooner ;  and  it 
was  agreed,  that  if  it  was  established,  that  she  was  not  seaworthy, 
the  policy  on  the  goods,  as  well  as  on  the  vessel  herself  was  thereby 
annulled.    Park  249,  263, 1st  ed. 

The  court  submitted  it  as  a  question  of  fact  to  the  decision  of 
the  jury.  They  laid  down  the  rule  to  be,  that  the  vessel  insured, 
must  in  all  respects,  be  lit  for  the  trade  wherein  she  is  employed  ; 
and  generally,  the  proof  lay  on  the  party  insured  ^  but  if  it  appears 
that  the  loss  may  be  fairly  imputed  to  sea  damage,  or  any  other  nil* 
foreseen  misfortune,  and  the  underwriter  means  to  defend  himself 
on  the  ground  of  her  not  being  seaworthy  at  the  time  of  her  de- 
parture, the  burthen  of  the  proof  lies  on  him  who  sets  it  up  as  a 
defence.  2  Marsh  367,  8. 

The  jury  found  a  verdict  for  the  plaintiff  for  $836  and  82  cents, 

A  motion  was  afterwards  made  for  a  new  trial,  on  the  ground 
of  the  verdict  being  against  evidence ;  but  the  court  denied  the 
motion. 

Mr.  Oondy,  pro  ^uer. 

Messrs.  Ingersell, andRawlej>7Y>(2^. 
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Jomr  Bbowne  against  President  and  Directors  of  the  Insorance 

Company  of  Pennsylvania. 

It  it  no  objeetioii  against  a  bankrupt  being  a  witaesSi  that  the  names  of  his  asstgnees 
were  not  snbetitated  in  the  action,  immediately  on  his  obtaining  his  oertifieate  of  con- 
fonnitj. 

OoYonant  on  a  policy  of  insurance,  dated  80th  January  1795,  on 
the  brig  Betsey,  William  Bass,  master,  from  Philadelphia  to  Bonr- 
deanz,  and  at  and  from  thence  back  to  Philadelphia,  upon  all  kinds 
of  lawful  goods  and  merchandizes  laden  or  to  be  laden  on  board  her. 
"  The  goods  warranted  to  be  lawfah  and  the  brig  an  America  bot- 
tom." The  defendants  subscribed  onder  their  common  seal  $13,333 
and  33  cents,  at  a  premium  of  9  per  cent. 

An  amicable  action  was  entered  to  March  term  1800.  On  the 
7th  December  1801,  the  plaintiff  obtained  his  certificate  of  conformity 
to  the  act  of  bankruptcy.  In  September  term  1801,  on  motion,  the 
names  of  his  assignees  were  substituted. 

It  appeared  by  the  register  of  the  brig,  that  she  was  an  American 
bottom,  and  solely  owned  by  Samuel  Penrose,  who  chartered  her 
on  the  26th  December  1794,  to  the  plaintiff. 

The  original  inv^oice  and  bill  of  lading  showed,  that  the  outward 
bomid  cargo  belonged  to  the  plaintiff,  who  consigned  the  same  to  Du 
Boaseau  and  company,  merchants,  in  Bourdeaux.  The  return  cargo 
also  belonged  to  him,  as  appeared  by  the  original  documents. 
*  The  brig  in  her  voyage  from  Bourdeaux  was  captured  on  the  high 
fleaa,  by  the  armed  vessel,  called  the  Thetis,  commanded  by  Thomas 
B.  Hatchins,  a  subject  of  his  Britannic  majesty,  and  sent  into  Ber- 
mnda,  where  she  was  libelled  as  enemy's  property,  on  the  4th  July 
1795.  Captain  Bass  answered  the  usual  interrogatories,  and  swore, 
that  the  vessel  was  owned  by  Penrose,  and  the  cargo  by  the  plain 
tiff;  he  sailed  from  Bourdeaux  on  the  3d  May  on  his  return  voyage, 
and  was  brought  to,  on  the  10th  June,  by  the  privateer  Experiment 
Captain  Nash,  who  affcer  examining  his  papers  kept  many  of  his 
French  letters ;  and  that  he  was  afterwards  captured  on  the  15tL 
Jane  by  the  Thetis,  and  sent  into  Eirmuda,  and  that  none  of  the 
ihip'g  papers  were  false  or  colourable.  The  oaths  of  Penrose,  Browne 
and  his  clerk,  were  also  taken,  establishing  the  property  of  the  vessel 
and  cargo  as  before  mentioned. 

On  the  14th  August  following,  John  Oreen,  esquire,  the  judge 
of  the  Vice  Admiralty  Court  of  Bermuda,  pronounced  his  interlocu- 
tory decree,  whereby  he  declared  the  vessel  to  be  truly  American ; 
bat  that  a  letter  from  Charles  Burgeron  to  John  Loupe,  found  on 
board,  manifestly  contradicted  the  proofs  as  to  the  cargo ;  he  gave 
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Biztj  days  for  farther  proof,  and  directed  the  cargo  to  be  appraised^ 
and  Btipalation  given  for  the  amount,  which  was  done  accordingly. 
Two  letters  were  contained  in  the  admiralty  exhibits,  said  to 
have  been  wiitt^  by  Charles  Burgeron,  who  transacted  business  for 
Du  Busseauand  Co.,  to  John  Loupe  and  Company,  in  Philadelphia. 
The  first  dated  March  8,  1795,  acknowledged  the  receipt  of  their 
three  letters.  Bass  had  arrived  in  the  Betsey,  and  they  will  dispose 
of  the  cargo  on  the  best  terms ;  they  are  sorry  he  is  not  naturalis- 
edf  and  cannot  carry  on  trade  in  his  own  name ;  they  press  him  to 
send  a  large  cargo  by  himself  or  friend,  and  to  send  provisions ; 
Indian  com  was  in  demand ;  they  would  soon  write  to  John  Browne* 
The  second  was  d^ted  the  25th  April  1795,  wherein  it  is  said,  that 
they  have  done  all  they  could  to  make  them  a  good  return,  and 
have  written  to  John  Browne ;  they  hope  that  their  vessel  will  be 
laden  with  provisions,  &c. 

On  the  14th  October  1795^  Captain  Bass  was  again  examined  on 
interrogatories,  and  declared  that  he  never  heard  of  Loupe,  and  Co. 
until  he  was  brought  into  Bermuda,  and  that  the  cargo  really,  and 
^1  truth,  belonged  to  Browne.  John  Loupe  was  also  examined, 
and  declared  that  ho  was  naturalized  in  America,  though  bom  in 
France ;  he  had  recommended  Browne  to  Da  Busseau  and  Co.,  and 
that  he  was  in  no  wise  interested  in  the  cargo,  which  he  believed 
to  be  the  property  of  Browne ;  he  swore,  that  he  knew  no  such 
house  as  Loupe  and  Co.,  and  that  he  had  never  written  the  letters 
referred  to  in  the  exhibits.  They  were  corroborated  in  their  tes- 
timony, by  the  oaths  of  William  Pickham  and  Wiliam  Lightford. 
.  The  judge  hereupon  decreed  the  restitution  of  the  cargo,  on  the 
4th  December  1795,  but  declared  there  was  probable  cause  of  seis* 
pre.  From  this  sentence,  the  advocate  ^neral  appealed,  and  a  stip- 
ulation was  given  to  prosecute  the  a^>eal. 

The  cause  came  on  to  be  heard  before  the  Lords  Commissioners 
of  Appeal,  in  Great  Britian,  the  earl  of  Chatham,  Lord  President  of 
the  Council,  Sir  Bichard  Pepper  Arden,  master  of  the  rolls,  Lord 
Walsingham  and  Sir  William  Wynne,  being  commissioners ;  and 
on  the  28th  July  1798,  they  gave  their  final  sentence.  They  there- 
by reverse  the  sentence  of  the  vice  admiralty  court  in  Bermuda, 
and  decree,  that  the  cargo  is  good  and  lawful  prize,  belonging  to 
the  enemies  of  Great  Britain  ;  af&rm  that  part  of  the  decree,  which 
directs  the  taxed  costs  of  the  captor  to  be  paid  by  the  claimants  ; 
and  direct  a  monition  to  issue  to  William  Bass,  and  Christian  Ewald 
(the  clerk  of  the  plaintiff  Browne)  claimants,  and  to  James  Perot 
and  William  Sears,  the  sureties,  to  answer  the  appeal,  for  the  pay* 
ment  of  45392.  17^.  ^  currency  of  Bermuda,  being  the  appraised 
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▼alne  of  the  cargo,  within  fifteen  days  after  the  service  of  the 
monition. 

To  prove  an  offer  to  abandon  to  the  officers  of  the  insnrance 
eomp^my,  the  deposition  of  the  plaintiff  takei^  after  his  certificate 
of  conformity,  was  produced  and  objected  to. 

The  defendants'  coonsel  insisted,  that  the  carrying  on  the  suit  after 
the  plaintiff's  bankruptcy,  was  voluntary  in  him  until  the  last  Sep- 
tember term  ;  or  at  least,  that  he  acquiesced  therein ;  and  he  was 
therefore  Kable  for  the  intermediate  costs  until  that  time.  The 
foantum  of  interest  in  a  witness,  is  wholly  immaterial.  If  the  as- 
signees chose  to  proceed  in  the  action  without  an  immediate  sub- 
stitution, the  act  must  be  imputed  to  themselves,  and  they  must  sub- 
mit to  the  consequences.  The  court  will  deem  themselves  bound 
by  iheir  own  record.  Trustees  appointed  by  statute,  governors  and 
directors  of  the  poor  of  a  certain  parish,  are  not  witnesses  upon  an 
appeal  to  the  sessions  against  a  rate  made  by  them,  though  they 
aie  entitled  to  be  reimbursed  such  costs  out  of  the  parochial  fund ; 
because  they  are  parties  to  the  cause,  and  liable  to  the  costs  in  the 
irst  instance.  8  East.  7.  And  Lord  Chief  justice  Ellenborough 
odd,  that  though  persons  cloathed  with  naked  trusts,  have  been  ad- 
mited  as  witnesses,  no  such  case  can  be  quoted,  where  the  person 
was  both  party  to  the  suit,  and  liable  individually  to  costs.  Ih.  13. 
Here  the  costs  should  have  been  deposited  in  court  before  the 
plaintiff  was  examined,  as  was  done  in  M'Olenachan  v.  Scott,  in  the 
Common  Pleas,  in  March  term  1791.  The  defendants  may  well 
have  a  doable  remedy  for  their  costs.  And  besides  these  costs  may 
be  well  deemed  a  contingent  debt. 

To  this  the  plaintiff's  coansel  answered,  that  the  entry  on  the 
docket  was  only  evidence,  but  not  conclusive.  Such  matter  obtain- 
ed in  the  action  of  William  Wayne  Duncanson,  tried  here  last  Sep- 
tember term.  The  present  action  was  entered  at  the  instance  of 
EUistoQ  and  John  Perot,  who  had  an  equitable  assignment  of  the 
policy. 

In  consequence  of  a  letter  written  by  their  counsel  to  James  Cox, 
the  president  of  the  insurance  company,  dated  31st  August  1799, 
the  suit  was  brought  on  the  docket.  It  was  communicated  to  the 
^aintiff  and  he  was  occasionally  applied  to  for  information  about 
&cts ;  but  he  did  not  know  of  the  action  being  brought  solely  in 
his  own  name.  He  had  no  contiol  over  it,  nor  could  he  have  dis- 
ecHilinoed.  I£  a  writ  of  error  be  brought  after  a  bankruptcy,  to  re- 
j&§&  a  judgment  against  the  bankrupt  before,  and  the  judgment 
be  affirmed,  tha  costs  of  the  writ  of  error  refer  to  the  judgment; 
aaid  the  banknipt's  certificate  discharges  him  as  to  the  costs,  as  well 
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as  with  regard  to  the  jadgment.  6  T.  B,  282.  This  is  much  stron- 
ger than  the  present  case,  and  the  aothority  furnishes  a  full  answer 
to  what  has  been  said  about  the  costs  being  a  contingent  debt.  Our 
notes  do  not  agree,  as  to  the  costs  being  deposited  in  M'Clenachan 
V.  Scott,  previous  to  the  plaintiff's  examination ;  and  in  M'Euen  v. 
Gibbs,  in  this  court,  the  plaintiff  was  sworn  after  his  bankruptcy, 
without  depositing  any  costs.  By  the  13th  section  of  the  act  of 
congress  of  4th  April  1800  (5  U.  S.  Laws,  55,)  the  assignment  by 
the  commissioners  vests  all  the  debts  due  to  the  bankrupt  in  the  as- 
signees, and  they  may  proceed  in  actions  pending  in  the  name  of 
such  bankrupt ;  but  the  latter  can  have  no  interest  or  benefit  there- 
in. The  idea  of  entering  two  judgments  for  costs  in  the  same  suit, 
the  one  against  the  plaintiff  and  the  other  against  his  assignees,  is  a 
perfect  novelty  in  judicial  proceedings ! 

The  court  said,  it  was  impossible  to  support  the  exceptions  against 
the  deposition,  on  the  ground  of  interest.  Can  the  assignees  by- 
their  own  act,  in  which  the  unfortunate  bankrupt  has  no  participa 
tion,  and  over  which  he  has  no  control,  make  him  responsible  for 
eosts,  after  he  has  conformed  to  the  law  in  all  things  ?  The  substi- 
tution in  this  case  clearly  refers  to  the  time  of  the  assignment.  Th& 
deposition  must  be  read.  But  how  can  the  plaintiff  get  over  the 
sentence  of  the  Court  of  Appeals,  which  directly  falsifies  the  war- 
ranty in  the  policy,  that  the  goods  were  lawful  ? 

The  counsel  for  the  defendants  agreed  that  the  court  had  put  the 
cause  on  its  true  point. 

A  warranty  is  inserted  in  this  policy,  that  the  goods  ship{>ed  on 
board  the  Betsey,  the  objects  of  the  insurance,  should  be  lawful.    It 
is  a  binding  condition  on  the  insured,  and  unless  he  can  show  that 
he  has  literally  fulfilled  it,  the  contract  is  the  same  as  if  it  had  never 
existed.  Park  363,  1st  ed.    Here  is  no  ambiguity  or  doubt,  on 
what  ground  the  decision  by  the  commissioners  of  appeal  in  prise 
cases  in  Great  Britain  turned ;  and  the  books  are  filled  with  authori- 
ties,  that  wherever  the  ground  of  the  sentence  is  manifest,  and  it 
appears  to  have  proceeded  expressly  upon  the  point  in  issue  be- 
tween the  parties,  the  courts  will  not  take  upon  themselves,  in  a 
collateral  way,  to  review  the  proceedings  of  a  forum,  having  com- 
petent jurisdiction  of  the  subject  matter.  lb.  417.    Among  tlie 
many  cases  which  may  be  marshalled  on  this  head,  the  court  are 
referred  to  Bernardi  v.  Motteux,  lb.  403.    Barzillay  v.  Lewis,  JTft. 
410,     Saloucci  v.  Woodmass.  /S.  413.    Mayne  v.  Walter,  lb.  414. 
Garrels  et  al.  v.  Kensington,  8  Term  Bep.  232.  Blackham's  case,  1 
Salk.  290.  Jones  v.  Bow,  Garth.  225.    In  Innersly.et  al.  v.  Cha&e^* 
Park  S63,  5th  ed.,   at  the  cockpit,  it  is  said  to  be  dear    from 
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the  time  of  Lord  Holt  down  to  the  present  period,  that  the  decision 
of  a  Court  of  Admiraltj,  on  the  ground  of  property,  is  binding  on 
all  persons  in  all  cases. 

Bj  the  conrt.  Wliatever  our  ideas  of  the  final  sentence  in  the 
court  of  appeals  may  be,  their  decree  is  conclusively  binding  upon 
JO.  7  Term  Rep.  695,  per  Lord  Ch.  Jus.  Kenyon.  We  cannot 
avoid  saying,  that  we  were  astonished  at  the  decision  in  the  dernier 
femi]  but  we  are  bound  to  decide  according  to  settled  and  estab- 
lished niles.  The  peace  of  civilized  nations  demands  of  us,  that 
weshoald  giv^e  fuU  credit  to  the  judgments  of  foreign  courts,  hav- 
ing competent  jurisdiction  over  the  subject  matter,  and  are  com- 
pefled  in  this  instance  to  decide  against  our  individual  feelings  as 
men.  It  appears  to  us,  sitting  as  judges,  that  the  warranty  in  the 
poh'cj  is  &]sified  by  the  sentence  of  condemnation,  that  the  cargo 
uisored  was  good  and  lawful  prize,  belonging  to  the  enemies  of 
Great  Britain,  and  that  the  plaintiff  cannot  legally  recover  there- 
upon. 

The  plaintiff's  counsel  observed,  they  could  not  proceed  further. 

ftejr  would  take  a  bill  of  exceptions,  in  order  to  settle  th  legale 
question  finally  in  the  High  Court  of  Errors  and  Appeals. 

Conrt    ]6e  it  so;  we  will  readily  seal  the  bill.    We  think  the 

ose  a  very  hard  one ;  but  we  come  to  decide  the  matter,  ^'  bound 

tnd  shackled  by  certain  rules  from  which  we  dare  not  depart.  " 
Bnd, 

Verdict  for  tha  defendants. 

Messrs.  E.  Tilghman  and  Bawle,  2>rt>  quer. 

Hessre.  Ingersoll  and  Lewis, ^o  def. 


John  Bsoohb  against  Timothy  Hurst. 

^edal  un  may  take  np  prindpal  when  attending  oourti  or  at  any  time  he  pleases. 

Hb.  Ikoebsoix  moved  that  the  defendant  should  be  discharged 
fom  custody.  He  had  attended  this  court  as  a  suitor,  in  an  eject- 
metit  brought  by  him  against  Christiana  Somerville,  and  on  the 
trial  had  suffered  a  nonsuit.  On  the  moming^foUowing,  he  was 
tiken  by  his  special  bail  in  this  cause,  as  he  was  setting  off  in  the 
>*>ge,  on  his  return  to  New  York.  The  Circuit  Court  of  the  United 
Btates  for  this  district,  had  determined  in  this  very  case,  at  their 
Ittt  sessions  in  October  1804,  upon  a  full  consideration  of  all  the 
iBthorities,  that  a  suitor  while  attending  his  cause  in  court,  would 
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not  be  legally  taken  upon  a  ca,  sa.  ?*  He  trusted  that  this  court 
would  be  governed  by  the  same  liberal  principle. 

This  motion  was  opposed  by  Mr.  Hallowell|  of  counsel  with  the 
special  bail. 

It  is  yet  uncertain  how  far  this  court  will  accede  to  the  principle 
adopted  by  the  Circuit  Court  of  the  United  States.  But  the  two 
cases  are  widely  different 

The  law  is  clearly  settled,  that  when  a  party  is  bailed,  the  bail 
have  a  right  to  go  into  the  house  of  the  principal,  as  much  as  he 

*  I  am  indebted  to  John  Wallace  Esq.  for  the  following  note  of  Broome  y.  Hant|  as 
determined  by  Judges  Washington  and  Peters,  in  October  sessions  1804. 

Timothy  Hurst,  wMle  attending  as  a  suitor  in  one  cause,  and  a  witness  in  another, 
was  arrested  upon  a  <».  m.  issued  from  the  Supreme  Oourt  of  PennsyWaoia. 

Mr.  Ingersoll  now  moTed  for  his  discharge,  and  contended  that  the  exemption  of  paiw 
ties,  witnesses  and  jurors  from  arrest,  extended  to  judicial  as  well  as  mesne  process. 
The  reason  of  the  privilege  shows  its  extent.  It  is  a  pririlege  giyen  to  all  courts  of 
protecting  parties,  witnesses  and  jurors,  that  justice  may  not  be  defeated,  or  the  pro- 
ceedings of  the  oourt  obstructed.  It  is  necessary  therefor,  that  it  extend  to  judidali 
as  well  as  to  mesne  process.  Thepririlege  of  members  of  parliment,  of  ambassadors* 
servants,  of  members  of  the  King's  family,  of  attomies,  of  jurors,  of  witnesses,  fte^ 
are  all  analogous,  and  founded  on  a  similar  reason.  He  cited  the  following  authorities: 
Xxk  attorney  arrested  on  a  m.  ml  while  attending  the  execution  of  a  writ  of  inquiry,  was 
discharged.  Barnes's  Notes  200,  new  ed.  Priyilege  of  parliament  extends  to  executions. 
5  Bac.  Abr.  681,  687,  new  ed.  A  member  of  the  King's  family  discharged  from  a  e&ja. 
S  T.  R.  686.  Ambassador's  servant  discharged  firom  arrest  on  execution  under  stst.  t 
Anne  c.  12.  which  is  but  declaratory  of  the  common  law.  2  Lord  Raym.  162i.  2  Stzm. 
797.    The  privilege  extends  to  cases  of  execution.    Dyer  60,  new  ed. 

In  the  books  the  rule  is  laid  down  generally,  that  suitors,  witnesses,  &c.,  are  privileged 
firom  arrest  eundo  H  redeumdo.  Now  the  word  arrest,  in  strict  legal  language,  apices 
to  taking  on  execution,  as  well  as  on  mesne  process,  though  in  common  parlance  we 
may  generally  confine  it  to  the  latter. 

It  is  true,  it  was  decided  otherwise  in  the  case  of  Siarret  1  DalL  866.  But  that  wns 
at  Nisi  Prius,  and  without  much  argument^  and  appears  to  have  been  ruled  on  the  au- 
thority of  Wood's  Inst  676.  But  Wood,  though  he  lays  down  the  law  to  be  so,  cites 
8  Inst  841.  1  Lev.  169,  and  one  Vent  11,  neither  of  which  books  support  the  distino- 
tion  of  the  privilege  extendUng  to  mesne  and  not  to  judicial  process.  The  law  in  Pemi* 
sylvania  has  never  been  considered  as  settled  by  Starret's  case,  and  the  opuiion  of  mmay 
of  the  bar  has  been  the  other  way.    8  DaU.  479. 

Mr.  Rawle  for  the  plaintifT  0  contra^  cited  Starret's  case,  1  DalL  866.  Wood's  Inst  676. 
Bro.  Privilege,  pi.  169.  6  Com.  Dig.  89,  new  ed.  See  also  Corny.  411.  8  Salk.  46.  2  Tri 
pirpaU  882.    Crompi  Jnst  162,  b.  181,  a.  Dig.  of  ac^udged  cases  110.   1  Bulat  8ft. 

By  the  Court.  It  is  dear  from  the  cases  cited,  that  the  applicant  was  privi- 
leged from  arrest  by  virtue  of  the  m.  ta^  and  that  it  is  our  duty  to  discharge 
him,  that  the  proceedings  of  this  court  may  not  be  impeded,  or  justice  defeated. 
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has  himself ;  thej  have  a  right  to  be  constantly  with  him,  and  to 
enter  when  thej  please  to  take  him.  2  H.  Bla.  122.  The  liberty 
of  the  principal  depends  on  the  permission  and  indulgence  of  the 
bail,  who  may  take  him  up  at  any  time,  even  on  Sunday.  1  Atky, 
239.  The  same  law  is  laid  down  by  Lord  Senyon  in  5  Term  Bep. 
310.  Bail  may  take  up  a  bankrupt  going  to  his  examination,  or 
one  going  to  a  court  of  justice.    1  SelL  Pract.  170. 

By  the  court.  There  is  an  evident  marked  distinction  between 
the  arrests  of  ministerial  officers,  and  the  acts  of  the  bail  in  taking 
np  the  principal.    It  has  been  quaintly  said,  that  the  bail  have 
their  principal  always  upon  a  string,  and  may  pull  the  string  when- 
eftf  diey  please,  and  render  him  in  their  own  discharge.  6  Mod.  231. 

Motion  denied; 


Bespijblioa  cyamst  John  Davisok. 

Hie  jviftfiction  of  the  admiralty  is  confined  to  offences  on  the  high  set.  Where  a 
vhnos  EweBXB  Erectly  to  an  offence  committed  by  another,  the  court  will  not  dis- 
ciiai;ge  the  party  absolutely,  but  admit  him  to  bail 

HabeoB  corpus  cfwm,  camsa^  under  the  act  of  1785,  issued  to  the 
Iffieper  of  the  criminal  department,  to  bring  up  the  body  of  the 
defendant.  It  appeared  by  the  return  thereon  that  he  was  com- 
mitted to  gaol  by  Abraham  Shoemaker,  esq.,  one  of  the  aldermen  of 
tlie  city,  for  having  willfully  set  fire  to  a  vessel  of  which  he  was 
ovner,  called  the  Theodosia,  with  the  intent  to  defraud  and  cheat 
die  Phsnix  Insurance  Company,  out  of  the  insurance  made  on  her, 
upon  the  oath  of  David  Bowers. 

The  defendant  on  the  11th  June  1804,  effected  an  insurance  of 
IIOOO  for  three  months  with  the  Insurance  Company,  on  a  valued 
pdicy  of  $1800;  and  the  aforesaid  David  Bowers,  who  was  the  cap^ 
tim,  on  the  2d  August  following,  made  a  protest,  whereby  he  swore, 
thtt  on  the  31st  July  the  vessel  was  burnt  either  by  lightning,  or 
the  candle  in  the  binnacle,  on  her  voyage  to  Sinepuxent,  at  a  place 
cdled  Mahon's  Ditch,  in  Delaware  river,  five  miles  below  Duck 
Creek,  and  the  same  facts  were  verified  by  the  oath  of  William  Bid* 
die,  a  seaman.  These  papers  were  presented  to  the  Phsenix  Insur- 
loee  Company,  and  $900  were  paid  by  them  to  Davison. 

Two  days  before  the  hearing  on  the  heahua  oorpus^  Bowers  made 
oith,  that  he  sailed  in  ballast  firom  Philadelphia  on  the  23d  July ; 
that  his  owner,  Davison,  proposed  to  him  to  sink  or  bum  th^  vessel 
in  the  Delaware,  and  in  consequence  thereof  she  was  afterwards 
hmt  in  the  Delaware,  at  Mahon's  Ditch,  on  the  31st  July.  There 
na  no  thunder  or  lightning  at  the  time*  One  Farmer  Fleetwood, 
ftieimaii,  aasisted  in  the  burning. 
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Mr.  J.  Sergeant  now  moved  that  the  prisoner  should  be  discharg- 
ed, or  at  least  admitted  to  bail. 

He  proved  by  the  ship  carpenter,  that  the  sloop  had  been  put 
into  complete  repair  before  she  sailed,  and  must  have  cost  Davison 
$1200,  or  1300.  He  had  advised  the  making  of  the  insurance,  and 
thought  Bowers  incapable  of  navigating  her. 

Another  witness  proved,  that  the  sloop  lay  at  andior  in  Mahon'a 
Ditch,  when  she  met  with  the  accident,  and  that  it  was  50  or  60 
feet  in  width. 

No  reliance  can  be  placed  on  the  testimony  of  Bowers.  He  has 
sworn  differently  at  different  times ;  he  is  contradicted  in  what  he 
has  last  sworn,  by  the  oaths  of  all  the  persons  on  board.  He  is  un- 
der the  influence  of  the  most  deadly  revenge,  having  quarrelled 
with  his  owner,  for  refusing  to  him  what  he  had  no  pretensions  to 
demand. 

This  case  does  not  fall  within  the  act  of  congress  of  last  session, 
passed  26th  March  1804, 7 IJ.  S.  Laws.  126.  The  2d  section  thereof 
confines  the  offence  of  the  owner  of  the  vessel,  in  willftiUy  and  cor- 
ruptly destroying  the  same,  with  intent  to  prejudice  the  under- 
writers, to  acts  done  on  the  high  seas. 

The  Admiralty  Court  in  England  has  cognizance  of  all  crimen 
and  offences  committed  either  upon  the  sea,  or  on  the  coasts,  out 
of  the  body  or  extent  of  any  English  county.  4  Bla.  Com.  268. 
Wood's  Inst.  575,  6th  ed.  2  Bac  628.  What  shall  be  said  to  be  the 
high  sea,  does  not  appear  to  be  precisely  settled  by  the  English  books. 

It  has  been  determined  to  be  no  part  of  the  sea,  where  one  may 
see  what  is  done  of  the  one  part  of  the  water,  and  of  the  other ; 
as  to  see  from  one  land  to  the  other.  3  Inst.  140,  141. 12  Go.  80. 
Moor.  892.  But  it  is  also  laid  down,  that  such  place  as  is  covered 
with  salt  water  is  alt^tm  mare.  Owen  123.  And  by  Coke,  the 
Admiralty  Court  has  cognizance  of  a  matter  done  ii  ship,  riding 
in  a  port  that  is  not  within  the  body  of  a  county.  1  Bol.  Bep.  250. 
But  no  controversy  can  possibly  exist  whether  Mahon's  Ditch  can 
be  styled  high  sea. 

The  court  demanded  of  Mr.  Dallas,  the  district  attorney  for  the 
United  States,  whether  he  claimed  in  behalf  of  the  federal  courts, 
jurisdiction  over  the  offence  alleged  to  have  been  committed  by  the 
prisoner.  After  some  consideration,  he  frankly  admitted,  they  could 
not  claim  the  jurisdiction. 

By  the  court.  However  suspicious  the  testimony  of  Bowers 
may  be,  yet  as  he  has  sworn  directly  to  the  offence  conmiitted 
by  Davison,  we  cannot  discharge  him.  It  is  the  province  of  a 
grand  and  petit  jury  alone  to  determine  on  his  innocenoe  or 
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gaQt.  Let  the  prisoner  give  bail,  lumself  in  (1000  and  two  sareties 
in  $500  each,  to  answer  the  alleged  fraud  at  the  next  Mayor's  Court 
to  be  held  for  the  citj  of  Philadelphia. 


■•♦ 


Jonathan  Kniqht  agamsi  Gbobgb  Wiltbebger. 

Jttfloe  of  peace  bee  no  joriediotion  uver  an  abstract  quesdon  of  right,  though  the  par- 
tiei  agree  to  enter  ib»  action  before  him.    His  jndgment  must  £«  for  a  sum  certain^ 

Certiorari  to  Samuel  GarrigaeSy  esq.,  one  of  the  justices  of  the 
pesoe  of  Philadelphia  county. 

The  return  stated  it  to  be  an  amicable  action,  entered  in  the  jus- 
tice's docket,  and  referred  by  consent.^  On  the  20th  December  1803, 
the  referees  reported,  that  the  plaintiff  should  receive  from  the  de- 
fendant, one  third  part  of  all  the  moneys  paid  for  wharfage  of  all 
Teasels,  except  river  craft  coming  to  the  front  of  either  of  their 
wharves,  to  heave  down,  or  otherwise ;  judgment  i/ndt. 

Mr.  Browne  for  the  defendant,  excepted  to  the  record,  that  the 
suit  had  not  been  brought  by  due  process,  for  any  debt  or  demand, 
and  that  judgment  had  not  been  entered  for  a  sum  certain. 

Mr.  Wells,  for  the  plaintiff  urged,  that  they  had  mutually  agreed 
to  enter  the  suit,  and  submit  the  decision  of  their  several  rights  to 
thdr  neighbors,  as  an  abstract  question. 

Sedper  cur.  What  right  had  a  justice  of  the  peace  to  entertain 
a  jurisdiction  over  an  abstract  qustion  t  No  law  gave  it  to  him,  nor 
crald  it  be  delegated  to  him  by  consent.  The  jiidgment  also  was 
radically  bad,  and  must  be  reversed. 


■•♦■ 


Naomi  Donaldson  dgainst  John  Maginnib. 

of  peace  has  no  jurisdiction  !n  assault  and  battery  for  damages  under  the  act 
ef  1st  March  1799,  rcTiTed  by  the  act  of  2d  January  1804. 

must  be  joined  in  suits  brought  for  an  injury  done  to  the  wife. 


Certiorari  to  Ebenezer  Ferguson,  esq.,  one  of  the  justices  of  the 
peace  of  Philadelphia  county.    " 

It  appeared  by  the  return,  that  a  warrant,  dated  19th  June  1804, 
had  been  issued  in  a  plea  of  damages  not  exceeding  $20.  The  com- 
plaint was  for  beating  the  woman  in  a  violent  manner.  The  par- 
tieB  appeared  before  the  justice :  the  plaintiff  agreed  to  submit  the 
damages  to  referees,  and  chose  her  man.  The  defendant  refused  to 
make  any  choice,  whereupon  the  justice  chose  to  others  to  decide 
between  the  parties.  He  also  appointed  the  time  and  place  of  hear- 
ing ;  and  the  referees  having  met  on  the  22d  June,  proceeded  to 
iiear  the  plaintiff  and  her  witnesses^in  the  absence  of  the  defendanti 
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awarded  to  the  plaintiff  $19  damages  and  half  of  the  costs !    Judg- 
ment inde. 

Mr.  Browne  for  the  defendant,  filed  the  following  exceptions  to 
the  record :  1st.  That  the  suit  was  instituted  to  recover  damages 
for  assault  and  battery,  when  the  justice  had  no  jurisdiction,  and  it 
was  not  cognizable  before  him.  2d.  That  the  plaintiff  was  a  mar- 
ried woman,  when  the  suit  was  brought,  being  the  wife  of  Donald* 
son,  whose  name  is  not  mentioned  in  the  process. 

By  the  court.  Unquestionably  the  justice  had  no  jurisdiction. 
The  act  of  assembly  of  1st  March  1799,  in  the  4th  section  excepts 
civil  actions  for  damages  in  personal  assault  and  battery,  from  the 
powers  of  justices  of  the  peace.  4  St  Laws  853.  This  act  which 
was  temporary,  was  afterwards  made  perpetual,  by  a  law  constitu- 
tionally enacted  by  two  thirds  of  the  house  of  representatives  and 
of  the  senate,  on  the  2d  January  1804,  so  that  it  was  in  full  force 
when  the  warrant  issued.  6  St.  Laws  8, 

The  last  exception,  which  has  been  properly  verified  by  affidavit, 
as  a  plea  in  abatement,  is  also  fatal.    The  husband  must  be  joined 
in  suits  brought  for  injuries  done  to  his  wife,  by  the  rules  of  btw 
The  process  was  irre^ar,  and  being  coram  nonjudioeythe  whole  is 
void  and  must  be  reversed. 


■♦♦' 


Thomas  Pbiob  executor  of  John  Wmsm  against  Thomas   Kellt 
^  and  DoBATHT  his  wife,  administrators  of  Q-eobgs  Coopeb,  jun. 

Five  suits  on  bonds  consolidated  into  three,  on  obligations. 

FrvE  suits  were  brought,  returnable  to  this  term,  upon  bonds  be- 
tween the  same  parties. 

Mr.  Hopkinson  for  the  defendants,  obtained  a  rule  to  show  cause 
why  the  four  last  actions  should  not  be  consolidated  into  one. 

Mr,  Browne  for  the  plaintiff  opposed  it,  as  not  being  founded  in 
the  practice  of  the  court. 

The  matter  was  stirred  several  times.  The  court  having  con- 
sulted the  bar,  who  differed  in  their  ideas  on  the  subject,  at  length 
directed  that  the  four  last  suits  should  bd  eonsoUdated  into  two, 
making  in  the  whole  three  6uit& 
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Jahbs  Hamiltok  against  John  Fredbrigk  and  Nathan  Harvet, 
partners,  ander  the  firm  of  F&bdbriok  and  Harvey. 

Oipias  issaed  bgaiiist  two  partners,  one  is  taken,  and  the  other  returned  N.  E.  L    A 
genani  luirr.  is  filed  againat  both  as  onajomt  contract,  pleas  in  bar  pat  in,  the 

nit  referred  and  exception  taken  to  the  report  on  its  merits,  the  informalit  j  in  the 

declaration  is  cured. 

Appbal  froin  the  Circuit  Court  of  Dauphin  county. 

It  appeared  by  the  record,  that  a  capias  in  caie  had  issued  against 
both  defendants,  returnable  to  March  term  1808,  upon  which  the  sher- 
iff had  returned  C.  C.  B.  B.  as  to  Frederick,  and  N.  E.  I.  as  to  Har- 
Tey. 

Mr.  Fisher  appeared  for  Frederick.  The  action  being  removed  to 
the  Circuit  Court,  a  jury  was  sworn  therein,  Noyember  8d  1808.  A 
jarorwas  afterwards  withdrawn  by  consent,  and  the  matters  in  yarianoe 
were  referred  to  three  persons,  who  reported  781.  Os.  8d.  in  favor  of 
the  plaintiff.  Exceptions  were  filed  to  the  report,  which  upon  a  hearing 
wa«  overruled  by  Mr.  Justice  Brackenridge,  and  judgment  entered  on 
the  report. 

The  defendant  appealed  therefrom. 
'  The  plaintiff  had  filed  his  declaration  on  a  general  indebitattcs 
oisicmpsU  for  goods  sold   and  delivered,  and  also  on  a  quantum 
talthant^  against  both  defendants,  without  taking  any  notice  of  the 
BheriS's  return. 

Mr.  Duncan  for  the  defendants,  insisted,  that  this  was  a  joint  con- 
tnet,  and  declared  upon  as  such.  The  declaration  is  totally  defective, 
ifl  omitting  the  sheriff's  return  as  to  Harvey,  and  no  judgment  can  be 
entered  against  one  who  has  neither  been  served  with  process,  nor  has 
rolontarily  appeared.  Barnes  246. 

Mr.  Hopkins,  pro  quer.  It  does  not  appear  that  any  judgment  has 
been  entered  against  Harvey.  It  is  admitted  there  is  an  informality 
in  fhe  declaration ;  but  it  is  contended,  that  it  is  cured  by  the  pleas  in 
bar,  the  report  and  the  exceptions  taken  thereto  on  its  merits.  1  Dall. 
461-2.  The  plea  of  payment  admits  the  declaration  to  be  good.  10 
Tm.  3  pi.  12. 

The  utmost  that  can  be  said  here,  is,  that  the  plaintiff  has  stated  his 
demand  in  his  declaration  in  a  defective  manner. 

And  of  this  opinion  were  the  court,  who  directed  a  confirmation  of 
the  judgment  in  the  Circuit  Court. 


feates,  Vol.  IV.  9 
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Thomas  Hocelet  against  Jacob  Fulmer,  janr. 

Summons  Against  two  not  serred  as  to  one,  and  as  to  the  other  who  appeared,  remored 
by  hob.  eor.  into  the  Circuit  Court ;  narr.  against  him  only  who  appeared,  and  pleas 
in  bar  put  in  ;  the  jury  were  sworn  as  to  both  defendants.  Held  to  be  aided  by  the 
Terdict. 

AppbaIi  from  the  Circuit  Coart  of  Dauphin  county. 

Bj  the  record  it  appeared,  that  a  summons  in  case  had  ii^sued  against 
^acob  Fulmer,  sen.  and  Jacob  Fulmer,jun.,  returnable  in  the  Common 
Pleas,  to  September  term.  1802.  The  return  thereon  wte,  summons 
served  as  to.Fulmer,  jun.,  andN.  E.  I.  as  to  Fulmer,  sen.  Mr. 
Elder,  appei^red  for  ]Pulmer,jw.»  and  the  cause  as  to.  him,.. was  remor- 
ed by  habeas  corpw^  to  the  Circuit  Court. 

The  plaintiff  filed  his  declaration  in  general  indehitatus  cutsumpsit 

as  to F*ulmer,  jun%  only.    The  defendant  pleaded  non  assumpsit  in^ 

fra  stx  annos,  and  non  assumpsit  and  payment,  and  the  plaintiff 

replied  n^  solvit.    The  issues  being  joined,  the  cause  came  on  to 

trial  at  ^e  Circuit  Court  for  Dauphin  county,  November  3d  1803,  be- 

fore^  Mr.  Justice  Bri^skenriii^e,  when  the  jury  on  a  full  hearing,  gave 

a  verdict  for  the  plaintiff  for  $405  27. 
The  following  reasons  were  next  day  filed  in  arrest  of  judgment.  1» 

For  that  there  has  been  a  mis- trial ;  inasmuch  as  the  jury  were  sworn 
to  try  a  cause  never  brought  into  this  court.  2.  For  that  the  jury 
were  sworn  to  try  a  cause  between  Thomas  Hockley,  plaintiff,  and  Ja- 
cob Fulmer,'  sen.  and  Jacob  Fulmer,  jun.  defendants,  and  therein  rea* 
dered  their  verdict ;  whereas  in  truth  and  in  fact,  the  said  Jacob  Ful- 
mer, j^sen.  is  no  party  to  the  record.  3.  For  that  the  original  sum- 
mons was  issued  against  Jacob  Fulmer,  sen.  and  Jacob  Fulmer,  jun^ 
That  the  plaintiff's  allegations  stated  in  his  declaration,  were  against 
J^cob  Fulmer,  jr., in  his  individual  capacity  ;  that  the  habeas  corpus 
issued  against  Jacob  Fulmer  alone  ;  and  diat  the  jury  were  sworn  to 
try  a  cause  t>etween  Thomas  Hockley ,  plaintiff,  and  Jacob  Fulmer,  sen^ 
and  Jacob  Fulmer,  jun.,  defendants. 

These  reasons  being  overruled  on  argument,  judgment  was  rendered 
on  the  verdict,  and  the  defendant  appealed,  his  counsel  certifying  the 
reasons  in  arrest  of  judgment,'a8  the  grounds  of  his  appeal. 

Mr.  Dallas,  for  the  defendant.  The  leanings  of  the  court  to  sup^^ 
port  verdicts,  where  it  is  supposed  substantial  justice  has  been  done, 
are  perfectly  well  known ;  but  we  confidently  believe,  that  they  have 
no  inclination  to  go  beyond  the  settled  law. 

Here  there  is  manifest  error.  No  such  suit  existed  in  court  as  the 
jury  were  sworn  to  decide.  Jacob  Fulmer,  sen.  was  neither  summoned 
nor  appeared  to  answer  the  plaintiff's  demand.  No  judgment  can  be 
rendered  against  him,  consistently  with  the  first  principles  of  justice* 
He  cannot  be  condemned  unheard. 
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Another  objection ,  eqaallj  fatal  to  the  proceedings,  is  apparent  on 
fhe  face  oE  the  record.  The  writ  issued  against  Fulmer,  sen.  and  jun. 
It  is  the  ground  work  of  the  sait,  on  which  the  superstractare  most 
legallj  be  built.  Bat  the  declaration  rests  on  a  different  foundation, 
and  varies  from  the  original  process.  It  states  a  different  contract  as 
if  made  with  Jacob  Fulmer,  jun.  alone.  It  is  settled,  that  if  the  mat- 
ter of  abatement  be  dehors,  it  must  be  pleaded,  but  if  intrinsick,  the 
ooort  will  take  notice  of  it  themsehes.  1  Bac.  Ab.  15,  (new  edit.  17.) 
The  case  of  Homer  y.  Moor,  cited  5  Bnrr.  S614,  is  strong  in  point. 
Action  on  a  joint  bond  against  one  of  the  obligors  only.  Defendant 
pleaded  nan  est  facium.  After  verdict  for  the  plaintiff,  judgment 
was  arreeted,  because  the  defect  appeared  on  the  declaration.  Vide 
1  Crompt.  Pract.  800. 

Mr.  Hopkins,  pro  qtcer.  The  feelings  of  every  honest  mind  wUl 
lead  to  confirm  the  verdict  of  a  jury,  where  the  merits  of  a  cause  have 
been  fully  beard  and  decided  upon  justly.  The  strict  legal  niceties, 
which  formerly  disgraced  the  law,  are  now  almost  entirely  eradicated. 
3  Bl.  Com.  410. 

Ilie  first  exception  goes  to  the  mere  misprision  of  the  clerk  ;  but 
die  introducing  llie  name  of  Fulmer,  sen.  to  the  jury,  did  not  change 
die  nature  of  ike  plaintiff's  demand.  They  were  to  go  according  to 
the  allegata  and  probata.  The  declaration  contained  the  plaintiff's 
ground  of  action,  as  exhibited  to  the  jury.  The  court  will  over* 
look  the  mere  mistake  of  the  clerk,  or  a  trifling  nicety ;  and  there  is 
BO  need  of  any  actual  amendment.  3  Wils.  276.  2  Burr.  1162« 
After  verdict,  where  defendant's  name  is  inserted  in  the  declaration, 
instead  of  the  plaintiff's  the  former  will  be  rejected  as  surplusage.  8 
WHb*  43.  Here  there  was  trial  by  a  jury  ot  the  proper  county ;  and 
if  the  defendant  conceived,  that  the  administering  or  the  oath  to  the 
jury,  makii^  Fulmer  sen.  a  co-defendant,  was  injurious  to  him  he 
oug^t  to  have  objected  to  it  at  the  time.  This  is  analogous  to  a  party 
standing  by,  and  seeing  a  juror  sworn,  against  whom  he  has  good 
eaase  of  challenge ;  he  shall  not  allege  it  afterwards  as  a  ground  for 
a  new  trial.  The  judgment  rendered,  is  against  the  younger  Fulmer,  ^ 
and  ihe  elder  has  not  been 'condemned  unheard,  which  is  the  strength  ^ 
of  the  exception.  *      i 

The  second  objection,  which  is  wholly  of  a  technical  nature,  and 

mi^thave  prevailed  at  an  earlier  stage  of  the  suit,  comes  at  too  late- 

an  hour.    It  is  settled,  that  nothing  is  assignable  for  error,  which 

might  have  been  pleaded  in  abatement.  2  Bac.  222,  tit.  error  K.  492, 

■ew  ed.    A  variance  between  the  writ  and  count  is  certainly  plead- 

aUe  in  abatement.  There  is  strong  reason  in  the  remark  of  Lord  Ken- 
jon,  on  the  mandamus,  between  the  king  and  the  mayor,  &c.  of  York, 
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6  T.  R.  74)  when  lie  said,  It  is  now  too  late  (after  a  retarn)  to  make 
any  objection  to  the  writ  itself.  The  corporation,  by  making  a  retarn 
to  it  have  precluded  themselves  from  objecting.  It  is  for  the  convene 
ience  of  suitors,  and  of  the  public,  that  such  objections  should  be  made 
at  the  proper  season :  it  ought  not  be  permitted  to  any  party  to  in- 
crease the  expenses  of  litigation  by  proceeding  in  the  suit,  when  he 
himself  thinks  there  is  an  objection  in  liminej  to  the  proceedings  al« 
together." 

The  statutes  of  amendment  cure  many  errors  after  verdict.  The 
Stat,  of  16  and  17  Car.  2,  c.  8,  in  particular,  cures  many  defects  in 
matters  of  substance,  not  aided  by  former*  acts*  1  Bac.  93,  94.  The 
concluding  words  of  the  1st  section  are  very  general.  ^'AU  such 
omissions,  variances  and  defects,  and  other  matters  of  the  like  nature, 
not  being  against  the  right  of  the  matter  of  the  suit,  nor  whereby  the 
issue  or  trial  are  altered,  are  amendable."  3  Ruff.  stat.  293.  The 
variance  here  is  cured  by  the  pleas  in  bar,  and  the  trial  on  the  merits. 
1  Dall.  461, 462. 

But  it  has  been  strongly  contended,  that  whenever  a  plaintiff  dis- 
closes on  his  own  declaration,  matter  which  abates  his  own  action,  it 
is  not  necessary  for  the  defendant  to  repeat  it  in  a  plea  of  abatement, 
but  the  court  are  bound  ex  officio  to  abate  the  writ :  that  as  the  de- 
fect appeared  on  the  declaration,  he  might  have  demurred  thereto,  and 
need  not  have  pleaded  at  all.  21.  And  if  the  objection  would  have 
been  good  on  a  demurrer,  it  must  prevail  in  arrest  of  judgment,  since 
it  is  not  cured  by  verdict. 

These  objections,  and  the  cases  which  gave  rise  to  them,  have  been 
fully  considered  in  the  King's  Bench,  in  Addison  v.  Overend,  latelj, 
6  T.  R.  766,  and  it  was  then  resolved,  that  if  one  of  several  owners 
of  a  ship,  sued  alone,  without  joining  the  other  part  owners,  advantage 
could  be  taken  of  it  by  plea  in  abatement  only,  even  though  the  defect 
appeared  on  the  face  of  the  declaration.  The  court  then  declared, 
that  it  is  much  more  convenient  to  the  suitors,  that  if  the  defendant 
meant  to  take  advantage  of  such  an  objection,  he. should  plead  it  in 
abatement ;  and  diat  if  there  be  no  such  plea,  the  plaintiff  may  recover, 
though  it  should  appear  that  others  ought  to  have  been  joined  with 
him.  lb.  771.  Formerly  indeed,  especially  in  cases  of  contract,  it 
was  held,  that  if  it  appeared  at  the  trial  there  was  a  joint  contract^ 
and  only  one  of  the  contracting  parties  was  sued,  it  was  a  decisive  ob«> 
jection  against  the  plaintiff's  action :  but  afterwards,  for  the  conyon«> 
ience  of  the  suitors,  on  considering  the  principles  on  which  those  de* 
eisions  proceeded,  it  was  held  that  if  a  defendant  meant  to  avail  hioi* 
self  of  such  an  objection,  he  must  plead  in  abatement.  lb.    770.     So 
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it  was  determined  in  Rice  v.  Shute  cited  be  defendant's   counsel.  5 
Bmr.  2611.  S.  C.  2  Bla.  Rep.  695. 

The  court  after  adviBement,  confirmed  the  judgment  of  the  Circuit 
Court,  on  the  authority  of  Addison  v.  Overend.  6  Term  Rep,  766. 
See  also  6  Tidd^s  Pract.  621,  622.  Bradley  v.  Whorewood,  Cro.  El. 
204.  Philips  y.  Wood.  Hob.  251.  and  Hamilton  v.  Frederick  the  pre- 
eeding  case. 


■♦♦ 


Certiorari  to  the  Sessions  of  the  Peace  of  Philadelphia  county,  to 
remove  all  proceedings  on  a  petition  to  open  a  street,  between  the 
end  of  New  Market  street  and  the  beginning  of  Budd  street,  in  the 
Northern  Liberties  of  Philadelphia. 

The  act  of  2d  April  1804,  respecting  streeta  and  alleys  in  the  Northern  Liberties  and 
Sonthwark,  alters  and  supplies  the  act  of  6th  April  1802 ;  that  the  same  shall  not  be 
deemed  highways  before  compensation  is  made  to  the  owner  of  the  ground. 

On  inspection  of  the  records,  it  appeared,  that  a  petition  had  been 
presented  to  the  September  sessions  1808,  praying  for  the  continuation 
of  New  Market  street,  to  Budd  street,  upon  which  viewers  had  been 
appointed.  In  December  sessions  following,  the  viewers  reported, 
tliat  the  road  prayed  for  was  necessary  for  the  public  utility.  In  March 
sessions  1804,  a  review  was  ordered  upon  a  petition  ;  and  in  Septem- 
ber sessions  foUowing,  no  report  having  been  made  on  the  order  of 
review,  the  original  return  was  confirmed  by  the  court,  who  ordered  the 
street  to  be  opened. 

Mr.  Morgan,  who  was  opposed  to  the  continuation  of  the  street, 
urged,  that  there  was  an  obvious  distinction  between  roads  laid  out  in 
the  country,  and  streets  laid  out  or  continued  in  the  city  or  its  environs ; 
in  the  former  instance,  aUowance  had  been  made  by  the  late  proprie- 
tors in  their  grants  for  the  lands,  which  might  probably  be  occupied  by 
public  highways ;  but  not  so  in  the  latter.  Hence  the  provisions  in 
the  act  of  6th  April  1802,  5  St.  Laws  178,  where  in  the  14th  section, 
it  directs  how  individuals  are  to  be  compensated  for  damages  sustain- 
ed by  reason  of  a  public  road  passing  through  their  land,  are  uncon- 
stitutional, as  they  militate  against  the  10th  section  of  the  9th  article 
of  the  constitution,  called  the  bill  of  rights.  It  is  thereby  declared, 
that ''  no  man's  property  shall  be  taken  or  applied  to  public  use,  with- 
out just  compensation  being  made."  A  pecuniary  equivalent  should 
precede  the  public  appropriation ;  and  every  statute  derogatory  to  the 
ri^ht  of  property,  or  that  takes  away  the  estate  of  a  citizen,  ought  to 
be  construed  strictly.  2  Dall.  811,  816. 
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The  section  under  consideration^  instead  of  giving  just  compensation 
for  the  soil,  occupied  by  the  continuation  of  a  street  near  the  ci^, 
makes  it  the  duty  of  the  yiewers  in  assessing  damages,  to  take  into 
^consideration  the  advantages  arising  from  the  road,  and' confines  the 
application  of  the  owner  of  the  land  for  redress,  to  the  period  of  one 
year.  The  25th  section  repeals  all  former  road  laws.  But  the  act  of 
6th  April  1802,  was  in  fact  repealed,  so  far  as  it  respected  any  public 
road,  street,  lane  or  alley,  within  the  township  of  the  Northern  Liber- 
ties,  or  the  district  of  Southwark,  by  the  supplement  thereto^  passed  on 
8d  April  1804.  7  St.  Laws  507.  The  proceedings  under  the  former 
act  were  not  revived  by  the  latter,  and  consequently  the  decision  in 
the  sessions  remained  unsupported  in  September  1804.     . 

Messrs.  J.  Sergeant  and  Browne,  in  support  of  the  street,  insisted, 
that  the  law  of  6th  April  1802,  was  strictly  constitutional.  The  juris- 
diction of  the  sessions  attached  under  this  act,  and  the  proceedings 
under  it,  continued  in  full  force.  This  was  fully  admitted  in  a  late 
case  of  a  road  in  Bucks  county.  The  power  of  the  sessions  was  not 
taken  away  by  the  late  act  of  8d  April  1804,  but  was  modified.  That 
law  was  merely  prospective,  and  by  a  fair  construction,  only  related  to 
petitions  j)re8ented  after  the  passing  thereof. 

The  court  were  of  opinion,  that  the  law  of  1804,  by  its  express 
provisions,  altered  and  supplied  the  law  of  1802,  as  to  the  public  street 
within  the  Northern  Liberties,  and  district  of  Southwark,  and  that  a 
compensation  must  be  made  to  the  owner  of  the  ground,  before .  the 
same  shall  be  deemed  highways ;  but  they  gave  no  opinion,  whether 
proceedings  in  such  a  case,  under  the  act  of  1802,  might  be  carried 
on  under  the  act  of  1804. 

The  judgment  in  the  sessions  was  reversed. 


>»  •  ^* 


Lessee  of    Jacob  Bubehaet  and  Henry  Wilus  against  Enost 

Bow  and  John  Bucher. 

Though  the  plaintiff  in  ejectment  cannot  compel  two  defendants  haring  several  interests 
to  submit  to  a  joint  trial,  yet  the  latter  may  conclude  themselTes  by  a  joint  appear^ 
anoe  and  plea. 

"Where  a  point  has  been  determined  by  the  Circuit  Court,  it  can  only  come  before  the 
Supreme  Court  in  Bank,  upon  appeal. 

This  cause  was  marked   for   trial    at  the   spring   circuit    tiit 
York    county.    Mr.  Hopkins  in  behalf  of  Bucher  one  of  defen* 
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danla^  moted,  that  he  should  be  separated  from  the  olher  disfendant 
Bow,  and  that  the  pleintiff  should  file  a  declaration  against  each  defend* 
ant,  so  that  the  suits  might  be  tried  separately.    Their  freeholds  are 
distinct ;  they  claim  under  different  eonTOjances ;  and  this  strong  cir- 
eomstance  attends  the  case  of  Bucher,  that  he  has  made  rery  valuable 
improrements  on  the  lands  in  his  possession.    The  connecting  of  both 
defendants  in  one  declaration,  was  the  act  of  the  plaintiff;  but  he  ought 
to  derive  no  advantage  therefrom.    It  is  true,  that  M.  Barber  entered 
ius  appeanuice  for  both  def endauts  in  the  common  pleas,  when  the 
declarations  were  returned  served  on  the  defendants  in  possession.  This 
lie  did  improvidently ;  but  he  was  not  retained  by  Bucher,  nor  instruct- 
ed to  appear  for  him  ;  and  his   mistake  ought  not  to  injure  Bucher. 
Where  there  are  several  defendants,  to  whom  the  plaintiff  delivers  de- 
darations  in  ejectment,  who  are  severally  concerned  in  interest,  the 
court  will  not  permit  the  plaintiff,  on  his  motion,  to  join  them  in  one 
declaration,  becauae  each  defendant  must  have  a  remedy  for  his  costs* 
Bonington's  Eject.  73.  2  Eeb.  524,  531.  Medicotv.  Bruester. 
The  motion  was  opposed  by  Mr.  Duncan,  pro  quer. 
The  lands  claimed  by  bodi  defendants^  are  parts  of  the  same  origi* 
oal  survey,  held  under  the  same  title  by  the  plaintiff  and  by  the  de- 
feodants  also,  though  they  may  have  different  conveyances  from  the 
same  person,  who  was  tenant  in  tail,  and  sold  without  suffering  a  com- 
mon recovery.    If  any  equitable  circumstances  have  occured  since, 
wkich  may  distinguish  their  pretensions,  they  will  not  be  precluded  from 
skewing  them  respectively,  on  the  trial.    The  application  comes  too 
late  after  a  general  appearance  for  both  defendants,  and  joint  pleas 
put  in  ;  though  the  attorney  has  been  ungraciously  censured  by  Bucher 
for  preventing  judgment  to  go  against  him  by  default.    The  nature  of 
costs  in  this  state  differs  from  the  practice  in  England,  where  each 
party  r^ularly  pays  the  officers,  as  they  proceed  in  the  suit.    But  it 
cannot  be  pretended,  that  Bucher  would  not  have  a  remedy  against 
the  lessors  of  the  plaintiff,  for  his  legal  costs,  if  th^  should  fail  as  to 
him,  and  sucoeed  as  to  Row.    Be  this  as  it  may.    The  point  now  be« 
f we  the  court,  was  decided  at  the  Circuit  Court  on  the  31st  April  last 
on  argument  by  Smith  and  Btackenridge,  justices.     The  court  then 
observed,  that  the  motion  should  have  been  made  in  the  common  pleas 
originally.    As  this  was  not  done,  but  the  defendants  have  appeared 
by  the  same  attorney,  and  pleaded  jointly,  and  in  that  state  it  has  come 
tp,  the  suit  could  not  be  separated.    At  the  trial,  each  defendant  may 
tske  his  several  defence  for  the  lands  in  his  own    possession ;  and  by 
Asse  means  neither  of  them  will  be  affected  by  any  conduct  of 
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his  co-defendant.    This  decision  remains  in  fall  force,  and  nnappealed 
from. 

Per  curiam.  We  see  no  hardship  or  inconvenience  in  this  case,  to 
which  Bacher  will  be  subjected  by  a  joint  trial.  Though  the  plaintiff 
cannot  compel  defendants  severally  concerned  in  interest,  to  submit  to 
a  joint  trial,  yet  the  latter  may  conclude  themselves  by  their  own  act. 
Both,  or  either  oE  the  defendants  have  a  remedy  for  their  legal  costs, 
in  case  of  success.  However,  as  the  Circuit  O^urt  have  already  given 
their  decision  on  the  point,  it  can  only  come  regularly  before  us,  <m 
an  appeal  duly  made. 

Alexander  Cochran  and  Edward  Thursbt  against  James  Cummins. 

Quere  ?  Whether  under  a  reooyery  at  Nisi  Prius  in  Philadelphia,  four  days  before  the 
tei-m  and  defendants  agreeing  that  a  testatum  may  issue  thereon  immediately,  with  a 
release  of  errors,  such  testatum  tested  the  first  day  of  the  term,  and  retuniable  to  the 
next  term,  is  regular  and  |  valid  against  other  execution  creditors  ?  Third  persons, 
who  complain  of  irregularity  in  process  ii^urious  to  them,  must  apply  for  redress  in 
due  time. 

On  the  last  day  of  the  last  December  term,  a  rule  was  obtained  to 
show  cause,  why  a  testatum  fieri  facias  in  this  action,  tested  14th, 
December  1801,  returnable  on  the  third  Monday  in  March  1802,  di- 
rected to  the  sheriff  of  Northumberland  county,  should^not  be  set  aside 

The  facts  on  argument  appeared  to  be  these : 

The  plaintiffs  having  instituted  their  suit  in  the  Supreme  Court,  the 
same  came  on  to  trial  at  a  Court  of  Nisi  Prius  in  Philadelphia,  on  the 
10th  December  1801,  when  the  plaintiffs  recovered  a  verdict  for  $2484 
and  68  cents.  The  defendant's  counsel  pressed  the  plaintiffs'  counsel 
for  another  hearing,  when  his  client  might  have  an  opportunity  of  pre- 
paring fuHy  for  the  trial.  This  was  at  length  agreed  to,  and  the  fol- 
lowing agreement  was  drawn  up  and  subscribed  in  pursuance  thereof : 

''  I  consent,  that  a  lestcUum  shall  issue  to  Northumberland  county, 
for  the  purpose  of  securing  to  the  plaintiffs  what  they  may  eventually 
recover  against  the  defendant,  but  no  sale  to  take  place  till  the  merits 
of  the  cause  shall  be  finally.tried.  I  agree  to  release  any  errors  or  ir- 
regularity in  issuing  the  testatum.  Mahlon  Dickerson 
for  the  defendant.     28d  December  1801." 

Thereupon  a  testatum  fi.  fa.  issued,  which  was  delivered  to  the 
sheriff  of  Northumberland  county,  on  the  28th  of  the  same  month. 
Robert  Irwin  obtained  judgment  against  John  and  James  Cummins,  in 
the  Common  Pleas  of  the  same  county,  and  issued  his  execution  on  the 
4ch  January  1802.  The  cause  was  again  tried  under  the  agreement 
on  the  8th  December  1802,  when  the  plaintiffs  recovered  against  the 
defendant  $2723  and  77  cents.  The  defendant's  goods  were  levied 
on  and  sold. 
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MessKB.  M.  Iterj  and  Duncan  in  support  of  the  rule. 

We  contend,  that  howerer  good  and  binding  the  Agreement  may  be, 
u  between  the  original  parties,  it  is  not  Talid,  so  far  as  it  respects  the 
interests  of  third  persons  not  parties  thereto.  Many  cases  may  be 
put  of  this  nature.  An  act  may  be  good  between  the  parties,  though 
fraudulent  and  void  as  to  creditors.  So  of  marriage  brocage  bonds  ; 
and  unrecorded  mortgages  as  to  subsequent  mortgages  or  purchasers ; 
as  in  Leyini  y.  Will,  1  Dall.  430.  Here  has  been  undue  precipita- 
tion.  The  present  proceedings  cannot  be  legalized.  The  first  trial 
was  at  Nisi  Prius,  on  Thursday  10th  December  1801.  Judgment 
eonid  only  be  entered  thereon  on  the  first  day  of  the  following  term, 
which  happened  on  Monday  the  14th  of  the  same  month  ;  ^fi./a 
might  then  issue,  returnable  on  the  first  day  of  the  term,  viz,  January 
Sd.  1802,  and  the  testatum  thus  grounded,  might  have  then  issued 
tested  of  that  day,  returnable  on  the  third  Monday  in  March  follow- 
ing. But  in  the  present  instance  the  testatum  was  taken  out  ten 
days  too  soon. 

No  case  has  been  determined,  that  on  a  trial  at  a  preceding  Nisi 

FrioB  court,  or  during  the  term,  a  judgment  may  be  entered  thereon, 
and  an  execution  tested  the  first  day  of  the  term,  may  be  made  re- 
turnable on  the  last  day  of  the  same  term.  The  original  jurisdiction 
given  to  the  Supreme  Court,  within  the  city  and  county  of  Philadelphia 
by  the  law  of  25th  September  1786,  2  St.  Laws  472,  is  limited  in 
its  effects,  and  local  in  its  nature.  A^.  fa.  must  be  filed,  and  a  term 
jntenrene  before  a  testatum  can  issue.  1  Dall.  B30.  But  here  no 
&.fa.  could  legally  be  filed  ;  there  was  not  a  sufficient  interval  of 
time.  Mictions  of  law  only  hold  in  respect  of  the  ends  and  purposes 
for  which  they  were  invented.  Where  they  are  urged  to.  an  intent, 
not  within  the  reason  and  policy  of  the  fiction,  the  other  party  may^ 
show  the  truth.  3  Burr.  1243.  Equity  subsists  in  legal  fiction,  but 
fictions  shall  not  work  an  injury  to  innocent  persons. 

Nothing  is  better  settled,  than  that  consent  cannot  give  jurisdiction. 
Will  it  be  asserted,  that  consent  could  authorize  the  sale  of  lands  on  a 
ea,  sa.  or  on  a  writ  of  retomo  habendo  ?  Could  it  justify  a  sale  by 
a  ministerial  officer  without  a  judgment  ?  Such  acts  of  a  defendant's 
mind,  grossly  violating  all  legal  principles,  would  be  empty  shadows 
of  DO  avail.  The  law  is  adapted  to  the  common  interests  of  society, 
and  cannot  be  bent  by  the  wayward  caprices  of  interested  individuals. 
Of  this  a  strong  instance  occurs  in  a  late  book  of  Reports.  It  was 
lolemnlj  resolved,  that  a  defendant  cannot  be  taken  in  execution  twice 
on  the  same  judgment ;  though  he  was  discharged  the  first  time  by  the 
plaintiflb'  consent,  on  an  express  undertaking  that  he  should  be  liable 
to  be  taken  in  execution  again,  if  he  failed  to  comply  with  the  terms 
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•greed  npon.  3  East  248.  If  it  be  objected  that  the  court  should  not 
interpose  their  sommary  powers^  because  Irwin  has  a  rdmedj  against 
the  sheriff  in  the  ordinary  coarse  of  proceeding,  we  answer  die  remark 
by  denying  that  he  has  any  remedy  while  the  teskUum  remains  in  full 
force,  unless  it  was  merely  Toid  in  itself.  And  if  it  be  further  object- 
ed that  we  come  too  late,  we  say  our  knowledge  of  the  circumstances 
of  the  case  was  but  of  a  recent  date,  and  it  does  not  appear  when  Ir- 
'win  knew  of  the  sale  of  the  goods  levied  on. 

Mr.  IngersoU,  in  opposition  to  the  rule,  observed,  that  a  strong 
sense  of  justice  in  the  plaintiffs  had  been  tortured  into  an  instrument 
of  oppression.  He  would  not  enter  into  a  formal  discussion  how  far 
the  proceedings  were  regular  as  to  strangers,  for  as  to  the  parties, 
it  had  been  admitted,  they  were  legally  binding.  Thus  much,  howeyer 
might  be  said.  To  effectuate  the  fair  agreement  of  the  counsel,  eyeiy 
thing  would  be  supposed  to  be  done  that  could  be  done.  On  the  first 
trial  at  Nisi  Prius,  an  immediate  judgment  might  be  entered,  and  a 
fieri /(McioB  issued,  returnable  on  the  first  return  day  of  the  next  term, 
vis.  14th  December  1801.  Oonsent  might  authorise  such  a  measure, 
for  Irwin  had  no  vested  right  when.the  testatum  issued  ;  and  thus  every 
step  would  be  strictly  regular.  The  defendant  might  have  made  a 
good  bill  of  sale  to  the  plaintiffs  to  secure  diem  in  their  demand,  so 
iar  as  the  value  of  those  goods  went.  And  why  might  he  not  secure 
them  in  the  way  he  has  done  ?  The  utmost  that  has  been  'allied  is 
that  the  testatum  was  taken  out  eight  or  ten  days  too  soon.  An  or^ 
iginal  may  be  filed,  returnable  to  the  last  return  day  of  the  term,  to 
ground  a  testatum.  2  Dall.  269.  But  a  previous  point  presented  i^ 
self  to  the  consideration  of  the  court.  Has  Robert  Irwin,  even  if 
injured,  made  his  application  for  redress  in  due  time  !  His  ezecutiom 
against  John  and  James  Oummins,  issued  on  the  4th  January  1802, 
and  most  probably  was  soon  after  put  into  the  sheriff's  hands.  He 
would  there  naturally  be  informed  of  the  now  plaintiflb  prior  execution  ; 
but  at  any  rate,  the  issuing  of  his  execution  would  pot  him  on  his  in* 
quiry,  and  this  was  equivalent  to  notice.  The  party  who  complains 
of  irregularity  in  others  ought  himself  to  be  striody  correct,  and  afford 
no  ground  for  the  charges  of  negligence  or  remissness.  Here  Irvriii 
instead  of  making  a  prompt  application  td  the  summary  powers  of 
the  court,  suffers  nearly  two  yews  to  elapse  before  he  takes  any  acliye 
step  in  the  business,  vis.  from  the 4th  January  1802,  to  the  31st  De* 
oember  1808:. 

The  court   gave  no  opinion  .  as  to  the  regnlari^  of  the  testatufn 
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^eri/adaSyhntiretetviSIj  satisfied  that  tibe  application  came  too 

lata 

^  Rale  discharged. 

Isaac  Pbsoa,  8en.|  against  Thohab  Passmobb. 

-Aea,mLj  mar  be  wired  on  «  bankrupt  after  the  commisriofners  have  signed  his  oerd- 
fteate  of  diacharge,  and  before  it  ia  allowed  bj  the  diatriot  Judge. 

Sur  case  stated.  A  commission  of  bankraptcj  issued  against  the 
defendant,  and  he  was  thereupon  declared  bankrupt^  and  on  the  20th 
June  1808 ,  he  surrendered,  j?rou/  certificate  of  commissioners. 

After  the  forty-second  day,  which  was  the  27th  July  1803,  the  com- 
missioners granted  farther  opportunities  to  the  creditors  and  assignees, 
to  examine  the  bankrupt  from  time  to  time,  until  the  20th  September 
following  ;  proiU  certificate  of  Bird  Wilson,  the  secretary*  At  the 
list  examination  the  commissioners  signed  the  certificate  of  discharge  ^ 
and  on  the  28d  December  1808,  the  district  judge  allowed  the  certi- 
ficate, the  commissioners  having  certified  on  the  24th  November  pre- 
ceding, that  the  requisite  number  of  creditors  had  given  their  consent. 

A  ea.  sa.  issued  at  the  suit  of  the  plaintiff,  by  which  the  defendant 
was  taken  into  custody,  on  the  12th  November  1803.  And  it  is  sub- 
oitted  to  the  court  on  the  preceding  statement,  whether,  on  the  said 
12di  November,  the  defendant  was  exonerated  from  arrest  by  the 
plaintiff^  and  the  execution  and  arrest  thereon  irregular  by  law,  o^^ 
legdlar. 

Mr.  Philips  for  the  plaintiff,  admitted,  that  under  the  22d  section 
of  the  act  of  congress,  passed  4th  April  1800,  a  bankrupt  was  privi- 
I^ed  from  arrest  for  forty-two  days,  and  such  further  time  as  might 
be  allowed  for  his  final  examination.  But  here  his  privilege  ends, 
un^  the  district  judge  allows  his  certificate.  The  enlarged  time  ended 
on  the  20th  September,  but  though  his  certificate  of  discharge  wa8 
sobacribed  by  the  commissioners,  it  did  not  receive  the  allowance  o' 
the  judge  until  three  months  had  elapsed.  Wliat  was  a  creditor  to  do 
in  such  a  case  while  matters  remained  in  suspense  7  No  law  forbade 
his  remedy  against  the  person  of  his  debtor,  and  the  present  proceeding* 
was  regular.  The  law  of  the  Union  pursues  the  British  statutes  in  the 
present  particular.  The  protection  to  a  bankrupt  does  not  extend  be- 
yond the  enlarged  time.  1  Atky.  148.  An  execution  taken  out  after 
the  creditors  had  signed,  but  before  the  Lord  Chancellor  had  allowed 
Ae  certificate,  was  held  good.     1  Term  Rep.  861. 

Mr.  IngersoU  for  the  defendaot^  conteoided,  that  the  constnic* 
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tion  insisted  upon  would  defeat  the  act  of  congress,  and  be  in  jurious 
to  the  creditors  as  well  as  the  bankrupt.  The  22d  section  of  the  act 
has  been  already  mentioned.  The  33d  section  directs,  that  he  shall  at 
all  times  after  his  surrender,  attend  the  assignees,  upon  reasonable 
written  notice.  The  84th  section  allows  him  certain  sums  upon 
the  net  produce  of  his  estate,  discharge  him  from  all  former  debts,  an- 
exempts  him  from  arrests  for  such  debts.  And  the  60th  section  Au- 
thorizes the  commissioners  to  liberate  a  person  becoming  bankrupt, 
who  shall  be  in  prison,  in  case  his  conduct  shall  have  been  fair, 
so  as  to  entitle  him  to  a  certificate  in  their  opinion,  &c.  Wheneyer 
the  bankrupt  has  submitted  himself  to  be  examined,  and  has  as- 
signed his  property,  he  shall  not  be  arrested  or  detained  in  prison. 
This  is  agreeable  to  the  spirit  of  our  state  constitution.  To  effectuate 
the  intentions  of  the  legislature,  a  reasonable  time  must  be  allowed 
for  procuring  the  fiat  of  the  judge  to  the  certificate  of  conformity 
given  by  the  commissioners.  It  cannot  in  the  nature  of  the  thing  be 
done  immediately.  The  judge,  to  prevent  surprize,  will  take  time  to 
consider.  In  the  case  cited  from  1  T.  R.  361,  a  distinction  was  taken 
between  an  execution  against  the  goods  and  person  of  the  bankrupt. 

Shippen,  C.  J.,  gave  no  opinion  on  the  case,  not  having  been  pres- 
ent during  the  argument. 

Yeates,  J.  The  single  question  is,  whether  at  the  time  of  serving 
the  oa.  9ff.y  on  the  12th  November  1808,  the  defendant  was  legally  ex. 
onerated  from  the  plaintiff's  demand? 

It  was  admitted  by  the  counsel,  that  the  requisite  number  of  credi- 
tors had  then  signed  his  certificate,  but  that  it  was  not  allowed  by  the  - 
district  judge  for  near  six  weeks  after,  to- wit :   December  23d. 

It  appears  by  the  act  of  congress,  the  British  statutes,  and  the  reso- 
lutions under  them,  that  the  act  of  the  judge  or  chancellor  is  indis- 
pensably necessary  to  effect  the  discharge  of  a  bankrupt  from  the  debts 
due  by  him  before  his  bankruptcy.  By  the  law  of  the  United  States, 
a  bankrupt  is  privileged  from  arrest  for  forty- two  days,  and  for  such 
further  time  as  the  commissioners  may  allow  ;  and  by  section  60,  the 
commissioners  may  discharge  the  party  from  a  previous  execution,  un- 
der existing  circumstances.  If  it  was  the  national  will,  that  no  bank- 
rupt, after  he  has  submitted  to  be  examined,  should  be  arrested  there- 
after, until  a  reasonable  time  had  elapsed  for  the  judge's  sig- 
nature, after  the  previous  ceremonies  have  been  gone  throagh, 
would  not  this  intention  be  expressed  in  the  body  of  the  act 
itself  ?    Would  the  minuti»  of  privilege  and  discharge  be  gone  into 
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in  80  many  important  particulars,  and  thia  point  be  left  open  for  con* 
jeetore  and  implication  ?    In  Great  Britain,  the  protection  to  the  bank* 

rapt  does  not  extend  bejond  the  enlarged  time  by  the  commissioners. 

1  Atky.  148. 

We  are  told  by  Lord  Mansfield,  that  many  years  may  intenrene  be* 
tween  the  signing  by  the  creditors ,  and  the  allowance  of  the  certificate. 

2  Borr.  718.  Who  are  impowered  by  law  to  fix  the  reasonable  time 
contended  for  by  the  defendant's  counsel,  during  which  the  creditors 
are  not  premitted  to  arrest  the  party,  who  has  been  examined  ?  What 
known  settled  standard  is  there  for  deciding  on  such  reasonable  period  ? 
A  creditor  who  has  determined  not  to  prove  his  debt  under  the  commis- 
sion, is  not  obliged  to  wait  for  the  fiat  of  the  judge  ;  and  unless  he  is 
ratrained  by  clear  words  from  pursuing  his  remedy  in  the  ordinary 
eourse  of  law,  he  may  take  any  legal  steps  for  the  recovery  of  his  de- 
mand. It  is  true,  upon  the  allowance  of  the  certificate,  the  bankrupt 
will  be  discharged  from  custody ;  but  until  that  period,  it  is  uncertain 
whether  such  certificate  will  receive  the  sanction  of  the  judge  or  not. 

Urged  by  these  considerations,  I  am  obliged  to  declare  my  opinion, 
that  at  the  time  of  serving  the  ca.  sa,  in  the  present  instance,  the  de- 
fendant was  not  legally  exonerated  from  the  plaintiffs  demand,  and 
diat  judgment  be  entered  for  the  plaintiff. 

Smith,  J.  I  feel  myself  bound  to  accede  to  the  opinion  which  has 
been  deliyered,  for  the  reasons  which  have  been  given,  though  I  wished 
it  to  be  otherwise.  The  defendant  has  precluded  himself  by  giving  his 
bond  with  security,  on  his  discharge  from  custody.  If  he  had  waited 
for  the  allowance  of  his  certificate  by  the  judge,  he  would  have  been 
famished  with  an  adequate  remedy.  I  think  the  plaintiff  has  taken  an 
undue  adwantage  of  the  defendant ;  but  as  I  cannot  say  it  is  illegal,  the 
latter  can  receive  no  relief  from  us. 

Brackenridge,  J.  I  am  of  opinion,  that  the  bankrupt  has  his  privi- 
lege after  examination  eundo  and  redeundo.  The  certificate  of  dis- 
dttrge  takes  effect  from  the  time  of  its  being  signed  by  the  commis- 
sioners ;  and  the  arrest  afterwards,  was  in  my  idea  illegal. 

Judgment  for  the  plaintiff. 
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Lessee  o{  Hbnbt  Hill  against  Willum  Wbst,  Fsteb  Thompson  iuul 

Nicholas  Tounq. 

Lessee  of  Haisnah  Moorb  against  Same  Defendants. 

By  a  general  deed  made  in  1704,  by  first  parchasers  of  6000  acres,  with  the  appurten- 
ances, city  lots  incident  thereto,  though  preTiously  suryeyed,  will  pass  together  with 
liberty  lands,  unless  a  contrary  intention  can  be  shown, 

Ejectmbnt  for  two  lots  of  ground,  in  the  city  of  Philadelphia.    The 
causes  came  on  to  trial  at  Nisi  Prius,  on  the  28th  August  1804,  when 
it  was  agreed,  that  a  juror  should  be  withdi*awn,  and  the  following  case  . 
be  submitted  to  the  opinion  of  the  court. 

Richard  Pearce,  James  Craven,  Thomas  Pearce,  Thomas  Phelps, 
and  Samuel  Tavemer,  were  original  purchasers  of  5000  acres,  from 
the  proprietary^  William  Penn,  and  entitled  in  right  of  such  purchase 
to  liberty  land  and  city  lots. 

On  the  17th  of  5th  mo.  1683,  four  warrants  issued  to  survey  the  ci^ 
lots  in  the  names  of  Richard  Pearce,  Thomas  Peace,  Thomas  Phelps^ 
and  Samuel  Tavemer  all  of  Limerick  in  Lreland. 

On  the  1st  of  12th  mo.  1685,  four  surveys  were  made  thereof ;  which, 
on  the  12th  of  7th  mo.  1688,  were  returned  into  the  office  of  the  Sur- 
veyor General,  one  to  each  of  them,  as  joint  purchasers. 

Richard  Pearce  died,  and  Thomas  Pearce  became  intitled  to  his  tract 
of  1000  acres,  as  his  son  and  heir  at  law. 

On  the  18th  July  1699  a  warrant  issued  to  survey  the  liberty  land^ 
in  the  mane  of  Thomas  Pearce,  and  others. 

On  the  11th  August  1699,  a  survey  was  made  thereof,  and  on  the 
26th  February  1700,  a  patent  of  confirmation  issued  to  Thomas  Pearce 
and  others,  for  108  acres  of  liberty  land,  reciting  the  original  purchaseu 

On  the  24  th  August  1704,  John  Phelps,  son  and  heir  of  Thomas  Phelps, 
Samuel  Tavemer  Thomas  Pearce,  son  and  heir  of  Richard  Pearoe^ 
granted  and  conveyed  their  4000  acres  of  the  land  te  James  Shattick 
and  Edward  Lane,  by  the  following  description,  to  wit :  *'  5000  acres 
of  land,  situate,  lying,  and  being  in  the  province  of  Pennsylvania  afore- 
said, with  their  and  every  of  their  appurtenances,  in  manner  f  oUowing, 
to  wit :  the  said  John  Phelps  1000  acres ;  the  said  Samuel  Tavemer 
1000  acres  more  ;  the  said  Thomas  Pearce  2000  acres  more  ;  and  the 
said  James  Craven  1000  acres  more,  residue  of  the  said  5000  acres , 
which  said  6000  acres  of  land  were  heretofore  granted  and  conveyed 
to  the  said  Thomas  Phelps,  Samuel  Tavemer,  Richard  Pearce,  Jamea 
Craven,  and  Thomas  Pearce,  and  their  heirs,  to  some  or  one  of  them, 
by  William  Penn,  esq.  in  and  by  several  deeds  and  conveyances,  and 
accoMing  to  the  several  parts  and  proportions  aforesaid ;  and  also  all  their 
and  every  of  their  right,  title,  interest,  freehold,  inheritance,  property^ 
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dttUeDge,  dttm  or  demuid,  whatsoever  of  them  the  said  ^ohn  Phelp's 
Samael  TaTerner,  Thomas  Pearee,  and  James  Grayeo  or  either  of 
them,  of,  iB^  or  to  ihe  said  5000  acres  of  land,  and  of,  in,  and  to 
erary  part,  and  parcel  thereof,  with  their  appurtenances,  in  as  large, 
ample,  andbenefidal  a  manner  as  they,  or  any,  or  either  of  them,  may, 
can,  or  might,  or  ought  to.  have,  hold,  and  enjoy  the  same  premises, 
or  any  part  thereof,  together  with  all  deeds,  evidences,  and  writings," 
Ac.  &c.    The  consideration  money  was  1501. 

James  Graven  did  not  execute  this  conveyance ;  from  the  stamps  on 

ity  the  deed  appeared  to  have  been  execnted  in  Ireland.    Fear  of  the 

original  grantors  are  stated  therein  to  be  of  the  city  of  Limerick,  in 
Irdand. 

On  the  16th  of  Sd  mo.  1705,  the  said  James  Bhattick  and  Edward 
Lane,  conveyed  20  acres  of  the  liberty  land  to  Joeiah  Hibbert,  in  fee. 

The  qnestion-  for  the  opinion  of  the  court,  is,  whether  by  the  deed 
of  conveyance  of  the  24th  of  Aag(t8t]1704,  the  city  lots  passed  to  the 
grantors  ?  If  the  court  shall  be  of  opinion  in  the  aflbrmative,  judgments 
shall  be  entered  for  the  plaintiffs  ;  but  if  they  shall  be  of  opinion  in 
the  negative  then  judgments  shall  be  entered  for  the  defendants. 

The  case  was  argued  at  considerable  length,  by  Messrs.  E.  Tilghman 
and  Bawle  for  the  plaintiffs,  and  by  Messrs.  Ingersoll  and  Dallas  for 
the  de^ndants. 

Arguments  for  the  plaintiffs  were  classed  under  three  heads. 
1.  What  could  Phelps  and  the  other  grantors  convey  ?    2.  What  did 
they  profess,  and  really  intend  to  convey ;  8.    Have  they  used  apt 
wor&  to  convey  the  lots  of  ground  in  question?  . 

L  The  conditions  or  concessions  agreed  upon  in  England  on  the 
11th  July  1681,  clearly  show  what  interest  vestedin  the  first  purchas- 
en,  under  the  five  articles  first  mentioned  therein.  1  Dall.  St.  Laws 
Append.  6. 

The  proprietary  was  to  lay  out  for  a  large  town  or  cit^  in  the  pro* 
pardon  of  200  aere^  for  every  10,000  acres  purchased,  if  the  place 
would  bear  it :  and  every  purcdiaser  was  to  be  entitled  to  10  acres  in 
the  first  great  town  for  every  500  acres  purchased,  if  the  place  would 
allow  it.  A  town  of  any  d^ree  of  compactness  would  not  be  effected 
hj  this  plan ;  and  it  was  therefore  altered  by  common  consent,  to  ac- 
compli^ the  object  in  view.  A  survey  therefore  of  a  large  tract  of 
land  adjoining  the  city,  was  directed  by  William  Penn,  shortly  after 
the  city  laid  out,  called  the  Liberties  of  the  city ;  upon  which  a  survey 
ms  made  of  about  16,500  acres,  ior  the  use  and  benefit  of  the  first 
tdventorers. 
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[Shippen,  C.  J.  This  sarvey  of  the  liberty  lands  has  been  much 
searched  for,  but  could  never  b6  found.  The  deposition  of  the  form- 
er Surveyor  General,  John  Lukens,  taken  in  the  case  of  the  lessee  of 
Charles  Hurst,  against  some  of  the  proprietary  tenants,  which  came  on 
to  trial  about  1773,  will  throw  light  on  this  subject.  The  liberty 
lands  were  bounded  by  the  surveys  of  the  country  land,  from  the  river 
Delaware  below,  to  Delaware  above  the  city,  and  by  the  lines  of  the 
city. 

To  these  remarks  Messrs.  E.  Tilghman  and  Lewis,  who  were  counsel 
in  the  cause  of  Hurst,  fully  agreed.] 

Under  the  new  established  system,  every  original  purchaser  of  500 
acres  of  land  beecame  entitled  to  490  acres  in  the  country,  and  either 
10  acres  of  liberty  land  on  the  west  side  ot  Schuylkill,  or  8  acres  on 
the  east  side,  together  with  a  city  lot  of  3  perches  in  front,  and 
about  18  perches  in  depth,  making  about  one-third  of  an  acre;  that  ia 
to  say,  from  500^-  acres  to  498jt  acres,  as  the  lot  of  the  purchaser  fell 
on  the  west,  or  east  side  of  Schuykill. 

The  plaintiffs  therefore  contend,  that  the  city  lot  equally  with  the 
liberty  land  form  component  parts  of  the  original  grant,  and  may  in 
the  strictest  sense  be  said  to  be  appurtenant  thereto.  This  appears 
from  William  Penn's  letter  to  the  society  of  free  traders,  in  1  Proud's 
Hist.  264.  He  therein  tells  them,  '^  the  city  lot  is,  besides  your  liber- 
ty land,  part  of  your  20,000  acres  in  tho  country.'*  It  will  further 
appear  from  almost  all  the  ancient  deeds,  where  the  country  and  liber- 
ty land  and  the  city  lot  have  been  sold  together,  and  have  not  been 
previously  disjoined  by  distinct  sales  of  either. 

In  a  deed  from  John  Hornwell  to  David  Powel,  dated  9th  April 
1716,  it  is  recited,  that  a  city  lot  became  vested  in  Hornwell,  in  right 
of  Edward  Atkinson's  original  purchase  of  500  acres,  and  that  he  had 
obtained  a  warrant  in  right  thereof.  In  a  deed  from  John  Wright  to 
Israel  Pemberton,  dated  29th  September  1716,  a  grant  from  the  pro- 
prietaries to  William  Qibson  is  recited  for  500  acres,  and  that  there 
doth  belong,  and  of  right  appertain  unto  the  said  500  acres,  a  certain 
lot  in  the  city,  and  8  acres  of  liberty  land,  which  by  verdict  of  the  last 
recited  indenture  are  also  vested  in  the  said  John  Wright,  in  fee.  An- 
other deed  of  the  same  date,  from  Rees  Thomas  to  the  same  Israel 
Pemberton,  contains  the  same  recitals. 

The  uniform  opinion  also  of  the  proprietary  commissioners 
of  property,  both  in  ancient  and  modern  times,  agree  therewith. 
A  patent  to  Robert  King,  dated  24th  of  12  mo.  1704,  for  a  city 
lot,  was  granted  in  right  of  an  original  purchase.  A  patent  to 
Thomas  Mayleight,    dated  24th  of  11  mo.  1705,  recites  an  ori- 
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ginal  grant  to  Robert  Greenwaj,  of  1500  acres,  who  granted  500 
aerea  part  thereof  to  Charity  Nnll,  who  devised  the  same  to  the 
flftid  ICayleight,  and  that  there  was  formerl  j  a  dtj  lot  in  right  of  and 
tppnrtenant  tiiereto,  survejed,  &c.  A  patent  to  James  Logan^ 
dated  Ist  October  1716,  recites  a  city  lot  held  in  right  of  Henry 
Geary's  purchase  of  500  acres ;  another  lot  in  right  of  Jolin  Geary's 
purchase  of  500  aci^es ;  and  a  third  lot  in  right  of  Samuel  Noyes's 
poichase  of  500  acres,  which  have  since  severally  been  legally  vest- 
ed in  the  said  James  Logan,  && 

A  patent  to  James  Steel  dated  12th  Febraary  1719-20  for  a  city 
lot,  was  granted  in  right  of  an  original  purchase.  A  patent  to  Isaac 
Ncnnris  and  Charles  Nbrris,  dated  29th  February  1760,  for  a  city 
lotyisrecitedtobein  right  of  Sir  John  Sweetapple's  purchase  of 
lOOO  acres. 

A  great  mass  of  testimony  might  be  adduced  on  this  point ;  but 
it  is  presumed,  sufficient  has  been  shown  to  establish  the  point  con- 
tended for,  if  not  to  fiitigue  the  patience  of  the  court.  Little  troable 
was  requisite  to  procure  the  deeds  and  patents  already  offered  to 
the  court.  If  the  first  adventurers  had  not^  obtained  rights  for  city 
lotfly  and  liberty  lands,  as  necessarily  incident  to  and  part  of  their 
oi%inal  purchases,  the  first  proprietaiy  would  have  been  justly 
chargeable  with  a  breach  of  his  conditions ;  but  no  instance  has  oc- 
eurred,  wherein  they  have  not  become  thus  entitled,  in  proportion 
to  the  extent  of  their  first  purchases. 

(The  chief  justice  remarked,  that  it  was  a  well  known  fact,  that 
William  Penn,  on  his  first  coming  over,  had  bought  the  scite'oi 
the  city  from  the  Swedes.) 

IL  The  old  grant  could  not  have  been  a  jointenancy,  because 

both  Phelps  and  Pearce  released  the  interests  of  their  fathers.    The 

grantors  and  each  of  them,  professed  to  convey  all  their  right  and 

daim  in  the  original  purchase  of  6000  acres,  with  the  appurtenances, 

in  as  Lu^e,  ample  and  beneficial  a  manner,  as  they  or  either  of  them 

held  in  the  premises.     More  general  and  comprehensive  words 

could  not  have  been  used  indicative  of  theii*  intention  to  dispose  of 
the  whole  purchase.  The  word  appurtenances  as  applied  thereto, 
liad  an  extensive  settled  meaning,  and  was  not  thrown  in  at  random. 
Whatever  is  contained  in  the  recital  is  granted,  unless  there  is  an 
exception.  If  one  gmnt  all  his  lands  in  D.  containing  10  acres, 
whereas  they  really  contain  20  acres,  by  tliis  ^ant  the  whole  20 
acres  will  pass.  Shep.  Touch.  96,  (100)  cites  Djer  80.  A  deed 
shall  be  construed  most  strongly  against  the  ^utors.  1  H.  Bla. 
S5,  27.  The  case  goes  on  the  ground  of  description.  Equity  does 
not  r^rd  the  form  of  the  conveyance,  but  the  substance,  the  mon- 
ey paid  and  the  intention  of  the  parties.    Stra.  602. 

Yeates,  Vol.  IY.  10 
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It  is  admitted,  that  the  grantors  knew  their  rights,  and  that  the 
location  of  the  city  lots  was  fixed  by  the  return  of  survey,  18  years 
before  the  date  of  the  deed,  under  which  the  plaintiffs  claim ;  but 
it  18  contended,  that  the  grantors  intended  to  release  their  interest 
therein. 

III.  It  is  moreover  contended,  that  apt  words  have  been  used  for 
that  purpose.  That  tliere  is  a  degree  of  relation  between  original 
purchases  and  city  lots,  is  indisputable.  The  proprietaries  granted 
no  city  lot,  except  to  original  purchasers.  If  they  may  be  consid- 
ered as  appurtenant  to  the  first  purchase,  then  they  will  pass  by 
that  term  used  in  the  deed.  The  old  grant  confers  the  right.  The 
purchaser  buys  three  things;  country  land,  liberty  land,  and  a  city 
lot  or  lots,  according  to  the  extent  of  his  purchase.  The  city  lot 
is  unlocated,  but  assignable  and  transmissible. 

Land  in  a  strict  legal  sense  cannot  be  appurtenant  to  a  messuage 
or  land.  Plowd.  170.  But  it  is  often  taken  as  occupied,  used  or 
lying  with  or  to  the  messuage.  7J.  171.  S.  C.  Dy.  130.  A  garden 
may  be  said  to  be  parcel  of  a  house,  and  may  pass  therewith  in  a 
grant.  2  Saund.  401.  The  demise  of  a  house,  passes  lands  occu- 
pied therewith.  4  Leon.  188.  So  of  the  devise  of  a  house.  2 
Rol.  Rep.  347.  Land  maybe  considered  as  appurtenant  to  a  house, 
even  in  the  case  of  the  King,  where  they  have  been  occupied  to- 
gether a  convenient  time.  Cro.  Car.  168.  The  sense  of  the  term 
appendant  may  be  seen  in  3  Vin.  Ab.  1,  pi.  2.  2,  pK  7.  8,  pi.  13.  4, 
pi.  22.    Jenk.  310,  pi.  21.  Hetl.  14. 

If  the  premises  in  question  had  not  been  surveyed  when  the 
deed  of  1704  was  executed,no  diflSculty  could  have  occurred.  It  -will 
be  objected,  that  this  severed  the  right ;  but  the  true  idea  of  sever- 
ance, is  a  separation  of  the  esbtte  and  interest,  as  by  alienation  ; 
not  by  affixing  a  floating  claim  to  a  precise  spot.  The  great  point, 
on  which  the  decision  must  turn,  is  whether  the  location  of  the 
premises  by  a  survey  made  and  returned,  severs  the  right  under  the 
original  purchase. 

It  is  correctly  laid  down,  that  usage  is  the  best  mode  of  expound* 
ing  an  ancient  deed.  3  Atky.  577.  A  decisive  instance  of  thie 
usage,  we  are  so  fortunate  as  to  be  able  to  produce,  which  will  eat 
isfy  eveiy  reasonable  mind.  On  tlie  29th  August  1711,  a  patent 
issued  from  William  Penn  to  Henry  James,  of  Bristol,  Taylor 
wherein  is  recited,  a  grant  to  Edwaixi  Verberley,  an  original  put 
chaser  of  630  acres,  whereby  he  became  seized  in  fee  thereof  ^witl 
the  appurtenances.  That  he  died  intestate  and  the  50O  acr^ 
descended  on  his  daughters.  That  on  the  6th  Septenxbe 
1709,    a    warrant   issued,    on    which    there    was     surveyor    f 
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the  daughters,  (naming  them,)  as  appurtenant  to  the  said  500  acres, 
a  lot  of  ground  in  the  city  of  Philadelphia,  bounded,  &c.  That  the 
gaid  daughters  by  indentures  of  lease  and  release,  dated  15th  and 
16th  December  1709,  did  grunt  and  convey  the  said  500  acres,  with 
the  appurtenances  to  Henry  James,  of  Bristol,  Taylor,  in  fee,  and 
the  said  Henry  James,  by  S.  C.  his  attorney,  requesting  me,  that  I 
would  confirm  the  said  lot  of  land  to  him  by  patent,  I  have,  &c. 
This  nuequi vocally  proves  a  recognition  of  the  usage  by  the  proprie- 
tary officers,  that  a  city  lot  would  pass  by  the  general  term  appur- 
tenances in  a  deed  for  the  500  acres,  though  l^e  city  lot  had  been 
surveyed. 

The  incident,  accessary,  appendant  and  regardant,  shall  in  most 
cases  pass  by  the  grant  of  the  principal,  without  the  words  with  the 
appurtenances ;  but  not  e  oan/oersoy  for  the  principal  doth  not  pass 
bj  the  grant  of  the  incident,  &c.  Accessaritcm  non  ducit^  sed  86" 
quiiur  suimi  prineipale.  Shep.  Touch.  86,  (89.)  ^ 

Ho  line  of  discrimination  can  be  drawn  between  a  city  lot  and 
liberty  land,  which  will  meet  the  present  question.  Here  a  patent 
iflsaed  for  the  liberty  land  in  1700.  Under  the  deed  of  1704,  Shat- 
tick  and  Lane  sold  to  Hilbert  20  acres  thereof,  as  is  stated  in  the 
ease.  And  the  intention  of  the  grantors  to  dispose  of  all  their  inter- 
est in  the  original  purchase,  is  strongly  evidenced  by  this  circum- 
stance, that  neither  they  nor  their  heirs  have  ever  claimed  the  lots  in 
question,  nor  sold  them  to  any  other  person. 

It  has  been  the  uniform  pisctice  to  grant  city  lots  to  the  de- 
scendants of  the  first  purchasers,  or  their  grantees ;  and  such  is  the 
language  of  the  legislature,  in  their  act  of  10th  April  1781,  §  4.  1 
St  Laws,  896. 

On  the  20th  July  1781,  in  pursuance  of  this  law,  Samuel  Preston 
Moore,  Henry  Hill  and  Richard  Wells,  the  heirs  of  Eichard  Hill, 
who  deduced  his  title  nnder  the  deed  of  1704,  filed  their  claim  to 
the  city  lots,  with  the  Supreme  Executive  Council.  In  1782,  the 
surveyor  general  made  his  report  thereon,  and  in  1785,  the  Execu- 
tive Council  made  their  decision. 

The  defendants'  counsel  observed,  that  the  contending  parties 
claimed  nnder  the  same  original  title. 

On  the  28th  January  1785,  Nicholas  Young  applied  also  by  mem 
orial  to  the  Supreme  Executive  Couneil  for  the  lots  in  question ;  re- 
ferring theirein  to  a  former  memorial,  made  on  the  29th  April  1782| 

and  stating  that  the  heirs  of  Richard- Hill  claimed  the  same  under 
the  general  words  of  an  old  de^d  from  the  first  purchasers.  On  the 
2Sth  February  1788,  this  claim  was  referred  to  the  Board  of  Prop- 
erty, npou  a  third  application  by  Young  to  council,  made  on  the 
90th  or  the  same  month.     On  tne  2d  September  1789,  Young  filed 


> 
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ft  fonrth  memorial  with  the  Executive  Oouncil,  who  on  the  16th 
December  1780,  referred  the  same  to  the  land  officers  to  report 
thereon.  The  coancil  afterwards  referred  it  to  Mr.  Ingersoll,  the 
then  attorney  general,  who  having  been  previonslj  retained  as  coun- 
sel for  Young,  declined  giving  any  official  opinion.  Tliei-eupon  the 
present  ejectments  were  brought. 

The  defendants  counsel  contended,  that  the  true  construction  of 
the  deed  of  1704,  could  only  be  collected  from  the  face  of  the  in- 
strument itself,  abstracted  from  all  extraneous  circumstances ;  and 
that  no  usage  existed  in  the  present  instance,  which  could  control  this 
construction. 

To  give  permanence  to  property,  it  is  essentially  necessary  tiiat 
the  adjudged  meaning  of  words,  should  be  steadily  adhered  to.  It 
will  not  conduce  to  elucidate  tlie  points  in  dispute,  by  considering 
the  effect  which  the  generality  of  the  words  of  this  deed  would  have 
produced,  if  executed  prior  to  the  survey  of  the  city  lots ;  because 
the  parties  then  held  imder  the  primitive  grant.  In  1683,  warrants 
are  obtained^  for  the  city  lots.  The  personal  contract  of  William 
Penu  is  thereby  abandoned ;  and  in  1683,  the  lots  are  severed  by  the 
returns  of  actual  surveys  from  the  original  right  of  purchase.  The 
warrants  and  surveys  confer  independent  rights,  and  are  equivalent 
to  patents,  for  the  purposes  of  commencing  ejectments.  These  war- 
rants moreover  issued  in  the  joint  names  of  the  two  Pearces,  Pehlps 
and  Tavemer,  and  in  their  joint  character.  By  the  returns  of  stuv 
vey  into  the  surveyor  general's  office,  these  city  lots  are  separated 
and  divided  from  the  old  right 

Notwithstanding  what  has  been  urged,  it  is  obvious  that  there  is 
this  striking  difference  between  liberty  land,  and  city  lots.  The 
former  is  certainly  a  component  part  of  the  first  purchase ;  and  8  or 
10  acres,  as  has  been  already  mentioned  of  liberty  land,  are  deducted 
from  each  500  acres  of  country  land ;  and  so  of  larger  quantities  ia 
the  same  proportion.  By  a  conveyance  therefore  of  the  original 
purchase  of  600  or  5000  acres,  the  liberty  land  which  constitutes  a 
part  thereof,  must  necessarily  pass  thereby.  But  the  city  lots  are 
incident,  not  appurtenant  to  the  primitive  grant,  and  form  no  com- 
ponent part  thereof.  They  are  a  kind  of  gratuity  to  the  first  ad  ven.- 
turers,  an  addition  to  the  lands  already  granted.  They  might  there* 
fore  survey  all,  or  any  of  the  three  species  of  property,  country  and. 
liberty  land  and  city  lots,  as  they  thought  proper,  and  convey  tliem, 
according  to  their  respective  locations,  in  the  same  manner  as  if  they^ 
had  never  been  united  in  one  grant.  And  of  course,  they  might 
Unguish  such  part,  as  they  did  not  choose  to  survey.  The  terms 
fwant  or  appendant^  are  not  used  in  the  concessions  of  July  168X^ 
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The  lotBsre  here  geverallj  surveyed  and  returned,  one  to  eaeh  of 
die  joint  purchasers. 

Tliat  the  city  lots  were  not. granted^  nomine  by  the  conyeyance 
of  1704,  cannot  be  denied ;  that  the  parties,  at  the  time  of  the  ex- 
eeation  thereof,  were  conusant  of  the  extent  of  their  rights,  is  ad* 
mitted.  The  consideration  expressed  in  the  deed  was  but  1501.  A 
pAtent  had  issued  for  108  acres  of  liberty  land.  Would  the  sum 
paid,  be  an  adequate  and  fair  consideratioA  for  the  whole,  indud- 
iog  the  eity  lots  ?  Whence  then  are  we  to  infer,  that  it  jwas  the  in- 
tention of  the  grantors  to  transfer  all  their  interest  ?  It  will  be  re- 
membered, that  the  deed  was  drawn  and  executed  in  Ireland,  and 
most  therefore  be  construed  according  to  the  sense  of  the  words  as 
used  ia  that  kingdom  at  the  time,  and  not  in  the  extended  sense, 
in  which  it  is  contended  it  bears  as  to  the  point  in  question,  in 
Pennsjlyania.  ^ . 

It  is  said,  there  is  a  peculiarity  of  phrase  indicative  of  intention ; 
bat  tiie  phraseology  goes  no .  further  than  we  might  reasonably  ex- 
peet  from  a  skillful  conveyancer  in  a  deed  for  the  5000  acres.  All 
the  words  clearly  refer  thereto,  or  to  its  component  parts ;  not  to 
the  eity  lots  which  were  no  parcel  thereof.  .  The  expressions  with 
the  appurtenances,  in  as  large,  ample  and  beneficial  a  manner  as  the 
grantors  or  either  of  them  held  the  premises,  are  to  be  fonndjin  al- 
most every  formal  deed.  The  term  appurtenances  is  somewhere 
ealled  by  Lord  Mansfield  the  dragnet  of  all  conveyances. 

In  eommon  speech,  appurtenant  signifies  something  appertaining 
or  belonging  to.  In  a  legal  sense,  land  cannot  be  said  to  be  appur- 
tQumt  to  a  messuage  or  land.  So  is  the  resolution  already  cited 
fiomPlowd-  170.  2  Vin.  596.  1  Com.  Dig.  376(573,  newed.)  Af 
poidants  are  ever  by  prescription,  but  not  so  of  appr«rtenants.  Both 
however  mast  agree  in  quality  and  nature  to  the  thing,  whereunto 
it  ig  appendant  or  appurtenant.  Co.  Lit.  121.  b.  The  surrender  of 
imoBsnage  called  Symonds,  with  the  appurtenances,  whereto  divers 
eopjhold  lands  were  appertaining ;  nothing  passed  but  the  house, 
with  the  orchards,  yards,  <&e.  Gro.  Jac.  526.  Grant  of  a  mill  with 
the  appurtenances,  a  kiln  used  therewith  does  not  pass.  1  Lev. 
13L  Lands  usually  occupied  with  a  house  will  not  pass  under  a 
devise  ''  of  a  messuage  with  appurtenances,"  unless  it  clearly  ap- 
pears, that  the  testator  meant  to  extend  the  word  appurtenances 
beyond  its  technical  sense.  1  Bos.  and  Pul.  53.  The  cases  on  this 
sabject  are  folly  considered  here.    One  seised  of  a  messuage  and 

two  acres  of  land  in  C,  and  of  two  acres  of  meadow  in  E.,  distant 
fop  miles,  but  used  and  occupied  therewith,  divised  the  said  house, 
with  all  and  singular  the  appurtenances  thereto,  or  in  any  manner 
bdonging,  to  his  son  in  fee :  all  the  court  held,  that  the  two  acres 
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of  meadow  did  not  pass  thereby ;  because,  by  the  words  cum  per 
tinenUiSj  land  passeth  not  but  only  such  things  as  may  be  properly 
pertaining ;  but  otherwise  it  had  been  if  the  devise  was  cum  terrig 
periinentibus.  Cro  Gar.  57.  Here  it  is  attempted  to  be  established, 
that  city  lots  considerably  distant  from  the  country  land,  never  oc- 
cupied therewith,  but  held  by  separate  and  distinct  titles,  shall  pass 
as  appurtenant  to  such  land.  If  a  survey  of  the  country  lands 
would  separate  them  from  the  city  lots,  the  same  tiling  would  be  ef- 
fected by  a  survey  of  the  latter  in  the  first  instance ;  no  other  time 
can  be  fixed  on  unless  we  rely  on  this  period.  The  warrants  and 
surveys  form  complete  substitutes  for  the  original  evidences  of  title: 
when  these  are  obtained,  the  deeds  of  lease  and  release  obtained 
by  the  first  purchasers  are  no  longer  regarded.       "  ' 

The  rules  of  legal  construction  are  not  to  be  superseded  by  evi- 
dence of  a  light  nature.  An  usage  is  set  up  by  our  adversaries,  but 
none  is  stated  in  the  case.  We  do  not  agree  with  Judge  Tucker, 
that  there  can  be  no  custom  or  usage  in  the  United  States ;  but  we 
insist,  that  plain  proof  should  be  given  thereof,  before  the  rules  of 
law  should  be  accommodated  thereto.  There  could  not  have  been 
many  instances  of  sales  by  first  purchasers,  or  their  descendants, 
prior  to  1704 ;  and  between  1682  and  1704  no  usage  could  have 
taken  place  and  have  reached  Ireland,  that  city  lots,  when  surveyed, 
would  go  over  to  the  purchaser,  by  the  magical  force  of  tlie  word 
appurtenances. 

In  none  of  the  documents  produced  by  the  plaintiffs  to  estab- 
lish this  pretended  usage,  do  we  find  the  deeds  from  the  first  pur- 
chasei-s,  but  only  recitals  of  them.  We  have  therefore  a  right  to 
suppose,  that  when  city  lots  were  granted,  they  were  expressly 
mentioned.  We  now  show  to  the  court  that  cases  of  this  kind  did 
occur.  On  the  Slst  March  1713,  Nicholas  Moore  conveyed  to  Rich- 
ard HilL1410  acres,  part  of  an  original  purchase  of  10,000  acres, 
composing  the  manner  of  Mooreland,  with  the  appurtenances,  and 
the  city  lots  thereunto  belonging,  &c.  This  shows  also  the  idea  of 
Bichard  Hill  upon  the  subject,  under  whom  the  plaintiff's  daim, 
that  though  the  word  appurtenances  was  used,  it  was  still  neeea- 

saiy  to  specify  the  city  lots. 

On  the  20th  February  1718,  William  Betton,  of  London,  au 
original  purchaser  of  5000  acres,  conveyed  the  same  to  Humph- 
rey Murray,  with  the  appurtenances,  and  the  city  lots,  thei^e- 
unto  belonging  to  the  same  Bichard  Hill.  For  each  of  these 
lots,  patents  were  granted  by  the  Supreme  Executive  Council  to 
the  heirs  of  Richard  Hill,  but  denied  the  same  to  them  in  the 
cases  before  the  court,  because  their  pretentions  thereto  were 
founded  merely  on  the  word  appurtenances.  In  1682,  Benia- 
min  Furley  became  an  original  purchaser  of  5000  acres.    On  the 
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of  4th  mo.  1708,  he  granted  1000  acres,  with  the  appnrtenancefl, 
to  Abraham  Dennis  and  John  Lukens  in  fee ;  and  afterwards  in 
NoTember  1708,  by  two  deeds,  he  granted  the  remaining  4000 
aeres,  with  the  appurtenaaces,  in  fee,  to  Sproul.    Notwith- 

standing all  this,  in  direct  opposition  to  the  plaintiffs'  doctrine,  the 
heirs  of  the  same  Benjamin  Furlej  obtained  a  warrant,  in  right  of 
his  original  pnrchaae  of  5000  acres,  and  as  appurtenant  thereto,  for 
a  yalnable  city  lot  on  High  street,  te  be  held  in  satisfaction  of  all 
he  was  entitled  to  under  his  old  right.  We  may  observe  also 
with  the  plaintiffs,  counsel,  that  a  mass  of  evidence  might  be  brought 
forward,  to  show  that  no  usage  had  obtained  on  the  point  of  con- 
stmction  which  they  have  contended  for. 

The  patent  to  Henry  James  in  1711,  is  strongly  relied  on.  At 
most,  it  is  bat  a  solitary  instance,  and  cannot  prove  a  custom,  which 
18  Gommvniter  usitaia  ei  wpprdbata.  It  is  subject  to  the  objection, 
Aat  the  releases  of  the  daughters  of  Yerberley  have  not  been  shown 
to  the  court,  except  by  recitals  in  the  patent,  which  are  not  evi- 
dence against  the  defendants,  who  do  not  claim  under  it. 

It  does  not  moreover  appear  thereby,  that  the  city  lot  was  sur- 
veyed, anterior  to  the  sale,  by  the  daughters  to  James.  The  war- 
rant iseined  on  the  6th  September  1709,  and  the  deeds  were  dated 
15th  December  1709,  and  though  it  is  recited  to  have  been  sui-veyed 
when  the  patent  issued,  ncm  oanataty  that  it  was  so  surveyed  when 
the  daughters  executed  their  releases. 

The  language  of  the  legislature  in  the  4th  section  of  the  act  of 
10th  April  1781,  is,  that  ^^  claims  may  be  thereafter  made  upon 
aome  of  the  city  lots,  by  descendants  of  the  original  purchasers  un- 
der William  Penn,  esq.,  or  purchasers  under  his  successors,  or  gran- 
tees, who  have  neglected  to  appropriate  and  set  out  the  same  in  sev- 
eraltj,  so  as  to  be  distinguished  from  the  common  lands,  appurte- 
nant to  the  said  city." 

It  has  been  remarked,  that  the  original  purchasers  or  their  heirs, 
have  never  claimed  the  premises  in  question,  nor  disposed  of  them 
to  others,  add  that  this  strongly  conduced  to 'prove  the  intention  of 
the  grantore  to  sell  all  their  right  and  claim  by  the  deed  of  1704. 
Bnt  how  can  this  intention  be  reconciled,  with  the  powerful  cir- 
cumstance of  their  non-claim  from  August  1704,  until  July  1781, 
a  period  of  nearly  seventyHseven  years  ? 

The  plaintifi's  counsel  in  reply.  The  pretensions  of  the  plaintiffs 
are  precisely  the  same  in  every  point  of  view,  as  if  there  had  been 
but  one  original  purchaser.  The  decision  of  the  Supreme  Execu- 
tive Council  can  have  no  possible  weight ;  the  sole  question  is, 
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whether  we  have  not  the  legal  title  to  the  premises  in  question. 

The  deed  is  €ui  generis.  It  contains  nnnsual  proTisions.  The 
court  will  determine  on  the  &ce  of  it,  but  it  will  call  to  their  aid 
cotemporaneons  expositions.  The  first  adventurers  had  unquestion- 
able claim  to  city  lots ;  they  were  not  gratuitiesy  nor  ever  meant 
as  such ;  William  Penn,  however  estimable,  was  not  in  the  habit  of 
making  such  presents ;  this  appears  by  his  grants  of  the  lots  in  Wa- 
ter street,  and  from  the  public  squares.  He  was  confined  in  the 
Fleet  prison  many  years.  If  the  city  lots  passed  by  the  deed  to 
Shattick  and  Lane,  the  plaintiff's  claims  are  irresistible.  The  liberty 
land,  located  five  years  before  tliis  conveyance,  is  still  held  under  it. 
City  lots  were  never  attached  to  the  persons  of  the  original  pnp- 
chasers ;  they  passed  by  general  words,  as  appurtenant  thereto,  or 
adjunct,  or  as  parts  of  the  primitive  grants. 

The  question  is  then  reduced  to  a  single  point :  are  words  of 
special  description  necessary  in  a  conveyance  of  an  old  right,  after 
,  the  city  lot  is  located  by  a  survey  ?    It  is  not  pretended  to  be  so  as 
to  liberty  land. 

Though  a  city  lot  is  incident  to  the  first  purchase,  it  is  not  in- 
separably so.  The  country  land  drew  with  it  the  city  lot,  which 
was  subordinate  thereto.  When  an  adventurer  aliened,  he  dia- 
joined  the  country  land,  and  city  lot ;  but  while  he  kept  them  to" 
gether,  they  might  with  great  propriety  be  deemed  the  first  purchase. 
If  he  sold  a  part  of  the  country  land,  it  never  drew  with  it  a  pro- 
portionable fractional  part  of  the  city  lot. 

The  arguments  drawn  from  the  patent  granted  to  Henry  James, 
are  very  strong.  It  is  true,  the  facts  are  mere  recitals  but  they  are 
the  recitals  of  the  old  proprietary,  which  evince  his  sense  of  the 
right,  and  the  practice  of  his  Land  Office. 

In  evei*y  patent  for  a  city  lot,  the  deeds  of  lease  and  release  to 
the  first  purchasers  are  recited.  The  title  and  estate  continue  aa 
before  and  no  warrant  and  survey  can  vest  him  with  a  different  title 
or  estate.  A  survey  reduces  a  floating  right  into  possessions,  by 
identifying  and  fixing  its  situation ;  it  gives  locality  and  stability  to 
the  primitive  interest,  but  does  not  alter  the  nature  of  the  freehold. 
The  object  of  the  grantors  in  their  deed  of  1704,  was  not  to  destroy 
the  connection  between  parent  and  child,  but  to  argument  its  force ; 
and  no  man's  act  shall  be  carried  beyond  his  intention,  according 
to  the  case  cited  already  in  the  discussion  of  these  causes. 

It  is  farther  apprehended,  that  an  unfavorable  decision  of  this  case 
against  the  plaintiffs  would  unsettle  hiany  titles  to  lots  in  the  im- 
proved parts  of  the  city,  and  be  productive  of  the  most  injurious 
consequences. 
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The  court  continued  the  matter  nnder  advisement  a  few  days, 
md  then  delivered  the  following  opinions. 

Shippen,  G.  J.  The  queetion  in  this  ease  arises  on  the  constmc* 
tioQ  of  the  deed  of  1704,  from  John  Phelps  and  otJiiers,  first  piir- 
ehaaere  of  5000  acres,  to  Shattick  and  Lane,  whether  a  city  lot  an* 
nezed  to  that  purchase,  which  had  been  laid  out  and  surveyed  six 
yean  prior  to  the  date  of  the  deed,  did  or  did  not  pass  to  the  grantees  ? 

The  city  lots  are  not  expressly  mentioned  in  the  deed  to  be  grant** 
ed'^bat  it  is  contended  on  the  part  of  the  plaintiffs,  that  by  general 
and  comprehensive  words  in  the  grant  of  the  land,  particularly  by 
4e  words  '*  with  their,  and  every  of  their  appurtenances, "  the  city 
lots  were  meant  to  be  granted.  And  on  the  part  of  the  defendants, 
it  id  contended,  and  so  far  very  rightly  contended,  that  by  the  strict* 
\j  leg»l  effect  and  extent  of  the  word  appurtenances,  land  cannot 
be.  considered  appurtenant  to  land ;  but  many  of  the  authorities 
ihit  establish  this  doctrine,  do  likewise  settle,  that  if  it  appear  to 
be  the  intention  of  the  grantors,  that  lands  should  pass  by  these 
▼Olds,  they  will  pass.  The  case  therefore  upon  this  point,  resolves 
ifenlf  into  a  question  of  intention. 

This  intention  must  be  chiefly  collected  from  the  deed  itself ;  but 
in  BQch  an  ancient  transaction,  it  may^  receive  some  light  from  ex- 
tnoeons  circumstances,  and  cotemporaneous  expositions. 

Oily  lots  have  been  uniformly  described  in  ancient  deeds  and  in- 
ttniments  as  being  held  in  right  of,  and  as  appurtenant  to,  the  first 
purchases.  The  first  proprietor  himself,  and  his  officers  have  gen- 
erally, if  not  invariably,  designated  them  as  such.  In  one  of  the 
patents  produced  in  the  course  of  this  argument,  that  to  Henry 
J^ames,  the  proprietor  expressly  describes  the  city  lot  as  appurtenant 
to  the  purchase  of  500  acres,  and  this  case  of  Henry  James,  is  cer^ 
tainlf  very  opposite  to  the  present  one,  notwithst^inding  the  ingen- 
ious objeetions  made  to  it.  Now,  when  this  word  has  been  so  gener- 
dly  used  and  appropriated  to  this  kind  of  property,  when  a  man 
grants  the  land  in  the  ample  and  unreserved  manner  that  this  land  is 
granted,  together  with  every  of  its  appurtenances  does  not  indicate 
an  intention  to  pass  the  lots  so  generally  designated  as  appurten* 
antsf 

Again,  when  the  heir  of  Thomas  Pearce  grants  his  right  to  the 
original  purchase  of  5000  acres,  with  the  appurtenances,  and  every 
part  thereof,  (he  then  resided  in  Ireland)  with  all  his  right  and 
title  to  the  same  and  every  part  thereof,  in  as  ample  and  beneficial 
a  manner,  as  he  can,  could  or  onght  to  have  and  hold  the  same, 
^thout  making  the  least  exception  as  to  the  city  lot,  could  he 
Qiean  to  except  it  ?  and  what  he  did  not  mean  to  except,  after 
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nsiDg  such  comprehensive  words,  he  must  mean  to  grant.  This  idea 
too  receives  some  confirmation,  from  the  grantors  having  actually 
made  one  exception,  by  the  words  except  as  is  hereinafter  except- 
ed ;  which  as  appears  afterwards,  is  that  they  should  not  be  subjected 
to  pay  the  proprietaries  quit  rents. 

Again :  it  is  now  100  years  since  the  deed  was  executed.  We  do 
not  know  how  long  the  grantors  remained  living,  after  the  deed  was 
made ;  but  if  they  did  not  mean  to  sell  their  whole  estate,  the  city 
lots  as  well  as  the  countiyjand,  is  it  not  strange,  that  they  should 
never  make  a  separate  grant  of  these  lots  to  any  other  person  ? 

But  it  is  objected,  that  however  the  city  lots  might  have  been  con- 
sidered as  appurtenant  to  the  first  purchase,  while  they  remained 
connected  with,  and  not  separated  from  the  5000  acres,  yet  after  sur- 
veys of  the  lots  under  warrants  from  the  first  proprietor,  it  could 
no  longer  be  considered  as  such ;  the  actual  laying  off  and  surveying 
the  same,  causing  an  entire  severance  and  separation  from  the  5000 
acred,  being  then  not  held  under  the  original  purchase,  but  a  new 
and  distinct  title,  namely,  the  warants  and  surveys. 

The  right  under  which  the  first  purchasers  held  the  liberty  land 
and  city  lots,  was  precisely  the  same,  by  which  they  held  the  coun- 
ty land :  it  was  by  the  deeds  of  lease  and  release,  together  with  the 
instrument  called  the  consessions  made  to  the  purchasers,  and  to 
which  they  were  parties,  as  well  as  the  proprietor.    By  the  first, 
the  5000  acres  were  granted  generally  :  by  the  concessions  it  was 
stipulated  in  what  maimer  the  thing  granted  should  be  located  and 
laid  off,  partly  in  the  country  and  partly  in  the  city  and  liberties. 
The  whole  was  one  purchase ;  the  consideration  money  was  paid 
equally  for  the  liberty  land  and  city  lot  as  the  country  land.     This 
appears  by  the  patents  for  the  city  lots,  the  proprietor  expressly- 
declaring  the  grant  made,  to  be  for,  and  in  consideration,  in  the  in- 
dentures of  lease  and  release  mentioned ;  so  that,  all  together,  they 
were  considered  as  one  entire  purchase.    In  this  view  of  the  case 
therefore,  it  does  not  seem  material  which  part  was  first  surveyed, 
the  only  effect  of  the  survey  being  to  ascertain  the  several  spots  they 
had  a  right  to,  under  the  original  purchase. 

Upon  the  whole,  I  cannot  resist  the  impression,  that  the  graiitorB 
in  the  present  case  meant  by  their  deed  of  1704,  to  grant  all  the 
land  they  held ;  and  of  course  their  right  to  the  city  lots,  as  well  as 
the  country  land.  My  opinion  therefore  is,  that  judgments  should 
be  given  for  the  plaintiffs. 

Teates,  J.  I  feel  it  ray  duty  to  declare,  that  my  judgment  ig 
not  satified,  that  the  deed  of  24th  August  1704,  passed  the  city 
lots  in  question,  to  James  Shattick  and  Edward  Lane,  the  grau* 
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tees  therein  named.  The  terms  of  the  deed,  however  large  and 
general,  or  the  word  appurtenances,  under  all  the  circumstances  of 
the  case,  are  not  suiBcient,  in  my  mind,  legally  to  effect  that  end ; 
nor  has  that  kind  of  evidence  of  the  cotenporaneous  exposition  of 
Buch  ancient  deeds  been  offered,  which  satisfies  my  understanding 
in  that  particular. 

I  freely  admit,  that  the  original  grantees,  under  the  deeds  of 
lease  and  release,  or  their  descendants,  not  claiming  the  city  lots,  nor 
having  transferred  them  to  others,  besides  those  under  whom  the 
plaiutiffs  claim,  affbrd  thereby  a  degree  of  evidence  of  intention  in 
the  parties,  as  to  the  premises  in  controversy :  but  this  of  itself,  is 
notof  sufficient  weight  to  detennine  my  judgment,  to  carry  the 
oonstraction  of  the  deed  to  the  extent  contended  for  by  the  plaintiff's 
eannsel.  This  opinion  however,  I  pronounce  with  great  diflSdence, 
from  my  inexperience  of  the  orgin  of  titles  to  oity  lots  in  early  times. 

Smith,  J.  The  material  question  in  this  case  is,  wether  the  con- 
veyance of  24th  August  1704,  transfeired  together  with  the  5000 
acres,  the  city  lots  as  appurtenant  thereunto. 

It  is  a  general  rule,  that  land  cannot  be  appurtenant  to  land ;  but 
this,  like  almost  every  other  general  rule,  is  subject  to  exceptions. 
The  clear  intention  of  the  parties  may  take  the  case  out  of  the  gen- 
eral rule.  No  rule  can  be  general,  unless  as  applied  to  a  subject 
matter  similar  in  every  circumstance. 

No  case  has  been  cited,  where  by  the  law  of  England,  the  gran- 
tee of  an  ascertained  quantity  of  land  is  thereby  entitled  to  a  lot  in 
any  city.  But  by  the  grants  from  the  first  proprietors  of  Pennsyl- 
vania, every  purchaser  of  a  certain  quantity  of  land  in  the  cpuntry, 
is  entitled  of  right,  and  as  incident  thereunto,  to  a  propoi*tioned 
city  lot ;  and  in  all  recitals  of  the  proprietors  respecting  such  city 
kts,  they  are  said  to  be  as  appurtenant  to  the  country  land.  It  is 
acknowledged,  that  if  at  the  conveyance  of  the  country  land  with 
the  appurtenances,  the  city  lot  incident  thereto,  was  not  surveyed, 
it  would  pass  by  the  general  words ;  but  it  is  contended,  that  by 
being  surveyed,  it  is  severed,  and  does  not  pass  without  special 
words  descriptive  of  it ;  for  that  the  patents  granted  on  the  warrants 
and  surveys  of  the  city  lots,  does  not  recite  the  original  grant  of  the 
land.  If  so,  I  cannot  hesitate  to  say,  that  the  city  lots  will  pass  af- 
ter such  warrants  and  surveys,  by  the  same  general  words,  unless  it 
can  be  clearly  collected  from  all  the  circumstances  that  they  were 
excepted. 

No  additional  consideration  is  paid  for  the  warrant  to  survey  the 
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city  lot.  It  is  granted  f#r  the  lot,  as  appnrtenant  to  the  land, 
and  recites  the  grant  of  tiB  land.  In  vain  therefore  is  it  said,  that 
the  patent  on  the  survey  of  the  city  lot  does  not  recite  the  original 
grant,  but  only  the  warraat,  when  that  warrant  recites  the  original 
grant. 

That  the  parties  in  interest  against  the  construction  contended 
for  on  the  part  of  the  plaintiffs,  must  have  considered  that  the  city 
lots  did  pass,  may  be  inferred ;  because,  for  about  80  years  .they 
never  pretended  to  claim  the  same. 

The  meaning  of  the  word  appurtenances,  being  appropriated  by 
the  lord  of  the  soil,  and  made  descriptive  of  the  city  lots  as  incident 
to  the  land,  it  cannot  be  confined  within  the  trammels  of  the  laws 
of  England. 

It  seems  to  me,  that  the  city  lot  passes  of  course,  by  a  grant  of 
the  lands  with  the  appurtenances ;  but  the  presumption  that  it  does 
80  pass,  may,  like  every  other  presumption,  be  repelled  by  evidence, 
that  it  w^s  not  the  intention  of  the  parties. 

No  circumstance  has  in  this  instance  been  brought  to  repel  the 
presumption :  on  the  contrary,  it  is  fortified  by  the  acquiescence  of 
the  original  purchasers,  and  thjBir  heirs ;  none  of  whom  came  for- 
ward for  80  years,  to  claim  these  lots ;  from  whence  it  appears,  that 
it  was  the  intention  of  the  parties  to  the  deed  of  1704:,  that  the  lots 
should  pass  with  the  land. 

Brackenridge  J.  I  had  prepared  a  written  opinion  on  this  case, 
which  I  have  mislaid,  and  cannot  recover  at  present. 

The  right  to  the  liberty  lands  and  city  lots,  depends  on  the  same 
word  appurtenances.  In  the  patent  to  Henry  James,  the  proprie- 
tor adopts  the  word  in  its  full  extent.  I  think  I  cannot  account  for 
the  liberty  land  and  city  lots,  not  being  specified  in  this  deed :  they 
were  not  much  regarded,  but  viewed  as  objects  at  a  great  distance* 
J)e  minimis  nan  curat  lex. 

The  term  appurtenances  in  the  conveyance  under  consideration, 
has  a  substantial  application  to  the  liberty  lands  and  city  lots  ;  and 
the  non-claim  of  the  original  purchasers,  and  their  descendants  for 
so  great  a  length  of  time,  is  a  powerful  proof  of  the  intention  of  the 
grantors,  to  release  all  their  claim  and  interest,  under  the  primi- 
tive grant. 

I  am  clear  without  difficulty,  that  judgment  be  entered  for  the 

phuntiffs. 

Judgments  j?ro  qTier. 
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MARCH  TER3E,  1805. 

COBAlf— SHIPFBK,   CHUST  JU8TI0B,  TBAfBSi  SUTEH  AHD  BRACKlSNRIDOSy 

JUSTICE. 

BiCHABD  TiTTBKacABT  and  BoBERT  TiTTSRHABY  for  the  nse  of  their 
asaigneeB  agipmst  Joh»  Gardiner,  junr. 

Deoramgo  on  a  charter  party  rests  ou  the  deftult  of  the  freightet  or  his  factor  abroad. 
The  cldm  of  frdght  is  determined  bj  a  cafture  of  the  yesBol  and  breaking  up  the 
▼Djage. 

GovEKAMT  on  a  charter  party  of  affreightment,  made  on  the  20th 
April  1799.  Plea,^coyenant8  performed,  with  leave,  &c.,  and  notice 
of  a  set-off. 

The  charter  party  was  of  the  Bchooter  John,  captain  Matthew  Ford, 
from  the  port  of  Philadelphia  to  Surinam,  and  back  again.  The 
entire  freight  stipulated  to  be  paid  was  $2920,'  and  for  demarrage 
bejond  20  days  at  Surinam,  at  the  rate  of  $20  per  diem.  A  special 
nota  bene  was  subjoined,  that  if  tie  cargo,  or  any  part  of  it,  should 
be  taken  out  of  the  vessel,  by  anj  of  the  belligerent  powers,  their 
sabjects,  or  citizens,  the  goods  remaining  on  board  should  only  be 
subject  to  freight. 

The  cargo  was  consigned  to  Jsmes  B.  M'Gorkle  at  SuKnam,  who 
was  ordered  to  sell  the  same,  and  ship  a  return  cargo.  It  appeared 
bj  two  protests  of  the  captain,  that  he  sailed  from  Philadelpliia  on 
the  3d  May  1799,  and  on  the  14th  June  in  sight  of  land,  he  fell  in 
with  a  French  armed  sloop,  called  the  Importune  of  Cayenne,  who 
plundered  her  of  the  greater  pirt  of  her  cargo,  and  left  on  board 
merchandise  to  the  amount  of  $506  and  75  cents.  Two  of  the  crew 
only  were  permitted  to  remain  on  board  the  schooner ;  the  captain 
and  the  rest  of  the  crew  were  put  into  a  long  boat,  and  arrived  at 
Surinam,  without  papers  or  letters.  The  schooner  also  arrived  there 
on  21st  June,  without  a  register,  or  other  papers,  having  been 
plondered  thereof  by  the  privateer.  The  captain  informed  M'Cor- 
Ue^  that  the  schooner's  cargo  was  consigned  to  him,  and  desired 
him  to  furnish  him  with  a  loading  back  to  Philadelphia.  M'Corkle 
swore,  that  he  refused  to  do  this,  as  he  had  received  no  instructions 
for  that  purpose ;  and  that  the  captain  had  applied  also  to  one  Hen* 
rj  Anderson,  to  freight  him  back,  who  likewise  refused.  That  in 
conversation  with  captain  Ford,  he  had  advised  him  as  a  friend,  and 
in  no  other  character,  to  sell  the  vessel  and  cargo  for  the  benefit  of 
those  concerned.  The  schooner  was  sold  accordingly  at  auction  to 
Beninger  and  Co.  for  1150  guilders,  and  the  remnant  of  the  cargo 
being  on  board.  Ford  directed  them  to  sell  the  same  at  auction, 
which  was  also  done,  and  an  account  current  was  afterwards  fiir* 
nished.  M'Corkle  purohased  the  schooner  back  from  Beninger 
and  Co.  for  the  defendant ;  but  told  Ford  he  would  let  the  plain. 
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tiffs  have  her  back,  if  they  vould  repaj  all  his  expensep,  provided 
their  outward  voyage  was  net  insured.  The  delay  of  the  schooner 
at  Surinam  arose  from  different  causes,  the  state  of  the  place  which 
the  Br  tish  forces  took  posseision  of  on  the  22d  August,  the  want 
of  a  cargo  on  fireight,  and  the  vant  of  a  convoy.  JtCCorkle  obtained 
a  special  permission  for  her  to  depart.  The  return  cargo  was  put  on 
board  under  bills  of  lading.  One  Lawrence,  of  New  York,  on  the 
80th  Angust  1799,  shipped  42  bales  of  cotton  at  $5  per  bale  freight; 
and  lUrCorkle  shipped  82  hogsieads  of  sugar  on  the  16th  September 
following,  at  $8  per  hogshead  freight,  consigned  to  the  defendant. 
M'Corkle  farther  swore,  that  hekaew  nothing  of  the  existence  of  the 
charter  party,  and  that  he  had  no  design  or  intention  in  the  friendly 
communications  he  had  with  Pord  to  nullify  or  affect  the  same  in 
any  shape. 

Captain  Ford,  in  a  deposition  taken  under  a  rule  of  court,  swore 
to  the  facts  contained  in  his  two  protests,  and  that  the  vessel  was  de- 
livered up  to  him  at  Surinam  o\  the  24th  June,  and  that  she  was 
ready  to  receive  her  return  cargo  on  board  on  the  13th  July,  but 
was  detained  by  M'Corkle  until  the  British  took  possession  of  the 
place,  and  that  after  having  obtaiaed  permission  to  depart,  he  waited 
until  October  for  convoy.  He  believed  that  the  object  of  M'Corkle 
was  to  break  the  charter  party  hy  a  sale  of  the  vessel. 

It  appeared  that  the  defendant  had  insured  his  outward  cargo, 
and  on  receiving  infonnation  of  tie  loss,  had  on  the  16th  July  aban- 
doned to  the  underwriters.  The  loss  was  estimated  at  $7209  and 
44  cents,  and  was  afterwards  settled  at  the  rate  of  $86  and  70  cents 
per  cent. 

The  defendant  gave  in  evidence  by  way  of  set-off,  two  notes  from 
the  plaintiff  to  him,  dated  12th  November  1792,  the  one  for  $1047 
and  8  cents,  payable  in  3  months  after  date,  and  the  2d  for  $1052 
and  28  cents  in  4  months. 

Mr.  M.  Levy  for  the  plaintiff,  claimed  $1240,  the  demurrage  ot 
the  schooner  in  Surinam,  for  62  days  from  16th  July  to  16th  Sep- 
tember ;  and  $1460,  the  one  half  of  the  freight  in  the  charter  party, 
on  the  return  cargo. 

The  plaintiffs  claim  no  demurrage,  while  the  vessel  waited  for 

convoy :  but  they  deem  themselves  entitled  thereto  after  the  20 

days  were  expired,  until  the  sugars  were  shipped  on  board.    Where 

the  correspondent  does  not  load  the  vessel  on  her  homeward  voyage 

upon  the  day  agreed  on,  the  master  may  return  empty,  or  obtain 

another  cargo ;  but  if  he  stays,  the  usual  freight  only  shall  be  paid, 
and  a  compensation  be  made  in  the  nature  of  demurrage  to  the 
owners.  Abbot  158,  Lond.  ed.  Jamieson  and  Co.  v.  Laurie.  Li  Dom. 
Proc  10th  November  1796. 
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If  the  agent  abroad  cannot,  or  will  not  pnt  any  thin^j  on  hoard, 
after  the  master  has  laid  the  days  agreed  on  by  the  charter  par- 
ty, the  owner  shall  be  paid  his  freight,  emty  for  full.  Beaw.  Lex. 
Mercat.  121,  4th  ed. 

The  ship  is  also  entitled  to  the  homeward  freight,  that  is,  one 
half  of  the  entire  freight  stipulated  to  be  paid.    The  want  of  the 
register  and  other  sea  papers  was  no  ground  of  objection,  why  the 
consignee  did  not  furnish  an  early  return  freight.    If  a   vessel  be 
stripped  of  her  credentials  of  character,  either  by  accident  or  force, 
ghe  is  not  liable  to  confiscation.    1  Hob.  Admiralty  Cases  100. 
Loud.  ed.  84,  85.  American  ed.    The  conduct  of  M'Corkle  is  very 
extraordinary,  when  contrasted  with  the  deposition  of  Ford.    Why 
was  the  schooner  sold  at  Surinam,  except  to  complicate  the  business  ? 
Why  was  she  detained  from  July  to  September,  except  as  the  cap- 
tain swears,  to  break  the  charter  party  ?    The  sale  of  the  vessel  by 
the  captain  was  the  effect  of  coercion  by  the  consignee,  who  on  no 
other  terms,  would  allow  any  part  of  the  cargo,  to  be  put  on  board. 
But  she  has  performed  her  return  voyage,  and  is  tlierefore  entitled 
to  the  homeward  freight,  according  to  the  terms  of  the  charter  party. 
The  East  India  Company  might  by  charter  party  keep  a  ship  they 
had  freighted  for  a  long  time  in  India,  and  did  so  keep  her,   until 
she  was  unfit  to  return  home ;  though  by  the  charter  party  the  freight 
was  payable  on  her  retnm,  yet  the  company  was  decreed  to  pay  the 
damage.  2  Yem.  210.    The  case  of  Westland  v.  Bobinson  was 
therein  cited  by  the  Lord  Chancellor.    Ih.  212.    Where  no  freight 
was  to  be  paid  for  the  cargo  outwards,  but  freight  homewards,  and 
the  factor  abroad  had  no  goods  to  lade  her  homewards,  the  payment 
of  the  freight  was  decreed.    A  vessel'taken  by  the  enemy  and  re- 
taken, and  not  otherwise  incapacitated,  she  may  proceed  after  restitu- 
tion, and  the  whole  freight  will  be  due.    2  Burr.  886.    In  case  of 
a  loss  at  sea,  freight  must  be  paid  in  proportion  to  the  goods  saved, 
•  or  the  part  of  the  voyage  which  was  performed.  i&.  889.    A  ship  is 
freighted,  and  she  receives  her  lading,  an  embargo  happens  and 
the  lading  is  taken  as  forfeited,  yet  the  owners  shall  receive  freight ; 
for  here  is  no  fault  iu  them,  but  only  in  the  merchants.     1  Mol. 
lib.  2.  c.  1.  §  12.  9th  ed.  316. 

Messrs.  IngersoU  and  Watts  for  the  defendant,  contended,  that 
.the  capture  vacated  the  charter  party.  Here  there  was  a  total  loss, 
and  the  voyage  was  wholly  broken  up.  No  freight  therefore  could 
be  due,  and  of  course  no  demurrage.  The  goods  were  to  be  trans- 
ported to  Surinam,  and  there  delivered  to  M'Corkle.  The  outward 
cai^o  was  to  be  there  sold,  in  order  to  form  a  fiind  for  the  purchase 
of  the  return  cargo.     But  the  schooner  was  taken  during  her  voy 
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age,  and  stripped  of  the  greater  part  of  her  cargo,  as  well  as  all  her 
papers  and  letters.  Hereby  the  plaintiffs  lose  theiv  freight.  6  T.  B. 
482.  The  consignee  received  no  instructions  from  the  defendant 
to  furnish  a  cargo  back ;  he  could  not  with  any  degree  of  prudence, 
rely  on  the  verbal  information  of  the  master,  whom  he  never  saw 
before ;  and  if  even  this  information  could  have  been  relied  on, 
the  small  remnant  of  the  outward  cargo  would  have  been  inadequate 
to  purchase  another  freight.  The  plaintiffs  have  been  guilty  of  an 
oversight  in  not  insuring  their  freight,  which  they  might  well  have 
done.    8T.  R363.    6  T.  K.  478. 

There  is  no  presumption  of  collusion  between  the  intended  con- 
signee and  the  master.  The  former  gave  him  the  best  advice  he 
could,  under  existing  circumstances.  Beninger  and  Co.  sold  what 
remained  unplundered  of  the  cargo,  at  auction.  By  the  terms  ot 
charter  party,  demurrage  is  only  to  be  paid  for  the  default  of  the 
freighters ;  here  was  no  default  in  them.  It  is  not  contended,  that 
the  defendant  should  pay  the  freight  of  the  outward  cargo.  The 
law,  independent  of  the  special  note  at  the  foot  of  the  instrument, 
would  secure  him  against  such  demand.  And  no  reason  can  be  as- 
signed, why  the  freight  specified  in  the  charter  {)aii;y,  should  be 
paid  on  the  inward  cargo,  when  the  bills  of  lading  signed  by  the 
captain,  ascertain  the  special  agreement  of  the  parties  for  freight, 
during  that  voyage.  In  all  the  cases  cited  by  the  plaintiff,  the  oat- 
ward  cargoes  were  delivered ;  and  here  the  charter  party  directs,  that 
the  freight  shall  be  paid  on  the  delivery  of  the  homeward  cargo. 
It  is  a  sufficient  defence,  that  the  voyage  was  not  performed  accord- 
ing to  the  argreement  of  the  parties.    Abbot  258.  7  T.  B.  381. 

The  court  submitted  to  the  jury,  whether  there  was  the  smallest 
ground  to  infer  collusion  between  the  consignee  and  the  captain,  or 
coercion  on  the  part  of  the  former  as  to  the  latter.  M'Corkle  had 
no  means  o/ knowing  that  the  return  freight  stipulated  for,  was  less 
than  that  agreed  upon  in  the  charter  party.  It  could  not  be  es^ 
pected,  that  he  should  receive  the  agency  without  written  instruc 
tions  from  the  defendant 

Here  was  no  default  in  the  defendant,  or  his  factor,  to  entitle  the 

plaintiffs  to  demurrage.    The  claim  of  freight   under  the  charter 

party  was  avoided  by  the  capture  of  the  vessel,  and  plundering  her 

of  more  than  f  of  her  cargo.    The  voyage  was  thereby  defeated 

and  a  total  loss  accrued.    The  defendant  abandoned  to  the  under* 

writers,  and  having  made  his  cession  to  them,  he  had  no  further 

concern  in  the  cargo.    The  claim  for  the  homeward  freight  rested 
solely  on  the  bUls  of  lading. 
The  jury  certified  in  &vor  of  the  defendant  $1700  3,  as  due  to 
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JoEH  dunGy  Matthbw  Pbarob  and  Robbrt  Smith,  assignees  of 
Jj^HBS  Tabb,  a  bankrupt  against  Thomas  Mubgatrotd. 

Ob  a  doable  insarance,  the  insured  may  apply  to  either  get  of  underwriters  at  his  elec- 
tion. If  the  first  policy  be  open,  and  the  other  valued,  and  he  cedes  to  the  insurers 
on  the  open  policy,  as  much  as  thoy  insured,  and  obtains  payment  as  for  a  total  loss, 
and  he  has  short  property  on  board,  he  shall  only  recover  on  the  valued  policy  for 
the  loos  on  the  property  he  could  cede  os  the  same. 

MonoN  for  a  new  trial,  on  a  policy  of  insurance. 

The  cause  was  tried  in  Bank,  on  the  11th  December  last,  and  a  ver* 
diet  given  for  the  defendant. 

It  was  brought  on  a  second  policy  of  insurance,  made  on  the  25th 
March  1797,  on  coffee  laden,  or  to  be  laden  on  board  the  brig  Sea 
Njmph,  George  Hasty,  master,  each  and  every  pound  weight  of  the 
eoffee  being  valued  at  20  cents,  from  Caymette,  in  the  West  Indies, 
with  liberty  to  touch  and  trade  at  Jeremie  and  the  mole,  with  or  with- 
out convoy  to  Philadelphia.  The  subscriptions  on  this  policy 
unoonted  to  13,000  dollars,  whereof  the  defendant  subscribed  $1,500 
for  the  premium  of  15  per  cent.,  at  the  the  insurance  oflSce  of  Whar- 
ton and  Lewis. 

A  previous  open  policy  had  been  subscribed  on  the  18th  January 
1797,  by  the  Insurance  Company  of  Pennsylvania,  for  12,000  dollars 
OQ  the  coffee,  in  the  same  brig,  from  Jeremie  to  Philadelphia,  for  the 
premium  of  12|  per  cent 

The  brig  was  laden  at  Jeremie,  by  Martin  Sarrison,  the  agent  of 
lard,  and  set  sail  from  thence.  She  was  boarded  on  the  1st  Februa- 
Tj  1797,  by  a  French  brigand  barge,  and  carried  into  Cape  Francois, 
vhereon  the  7th  Prairial,  in  the  5th  year  of  the  republic,  the  vessel 
tnd  cargo  were  condemned  in  the  French  court  of  prizes,  on  the  ground 
of  her  being  laden  with  colonial  produce  of  a  revolted  port  in  a  state 
of  siege,  under  the  protection  of  the  British  government. 

On  the  19th  December  1797,  Yard  executed  an  abandonment  to  the 
httur&nce  Company  of  Pennsylvania,  ceding  to  them  so  much  of  the 
property  as  they  had  insured.  And  on  the  29th  January  1798,  he 
abandoned  to  the  insurers  in  the  office  of  Wharton  and  Lewis,  reciting 
tbe  two  policies,  and  ceding  the  residue  of  the  coffee  to  them. 

On  the  9th  February  following,  the  protest  and  copy  of  the  sentence 
of  condemnation  were  lefib  at  the  insurance  office  of  Wharton  and 
I^wis ;  and  on  the  17th  of  the  same  month,  they  were  returned,  with 
an  offer  of  returning  the  premium. 

The  insurance  Company  of  Pennsylvania,  afterwards  adjusted  their 
loss  with  Yard,  and  paid  him  11,760  dollars.  The  underwriters  in  the 
office  of  Wharton  and  Lewis,  agreed  to  pay  at  the  rate  of  $80,51  for 
each  $100,  by  them  respectively  subscribed,  without  injurv  to  the 
eUim  on  either  side ;   ana  the  defendant,  Murgatroyd,  paid  to   the 

Teates,  Vol.  IV.  11 
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bankrapt  in  pursuance  thereof ,  $457  85  March  13, 180. 

The  plaintiffs  claimed  of  the  private  underwriters,  at  the  rate  of 
$64  37  on  each  $100  with  interest  thereon. 

The  pretensions  of  both  parties  are  correctly  designated  in  the  fol- 
lowing statement  made  by  Wharton  and  Lewis  : 
It  is  agreed,  that  the  coffee  included  in  the  two  poli- 
cies, weighed  according  to  the  French  standard,  92,966/6. 
Add  8  per  cent  to  bring  it  to  American  weight,  7,43T 

100,408/6, 
AH  the  coffee  included  in  the  invoice,  which  was  insured,  cost  97,667 

livres,  which  at  22  livres  for  20^.  is  4439/.  8^.   which  carried  out  in 
dollars,  amounts  to  11,838  dollars  40  cents. 
Mr.  Yard  received  from  the  Insurance  Company  of  Pennsylva- 
nia, on  a  prior  insurance  of  $12,000,  $11,760  00 
He  paid  a  premium  thereon,  1,550  50 

Hence  the  insurance  produced  the  net  sum  of  $10,260  00 

and  left  a  balance  to  be  carried  to  2d  policy  of  $1,578  and  40  cents 

which  is  payable  in  coffee  at  20  cents  per  lb — 

Therefore,  if  $11,838  and  40  cts.  gave  100,403  lbs.  of  coffee,  what 
will  $1578  and  40  cents  give?  Answer,  13,884  lbs.,  which,  at 
20  cents  per  pound,  is  ...  $2,676  80 

To  a  return  premium  of  $14  and  25  cts.  per  cent,  (as 
the  assurers  are  entitled  to  5  per  ct.,  on  the  premi- 
um of  15  per  ct.)  on  the  sum  over  insured  of  $10,823 
and  20  cts.  ....        1542  80 


$4219  10 
Therefore,  if  $13,500  be  subject  to  pay  $4,219  and  10  cts.,  each 

$100  is  answerable  for  $30  and  15  cts. 
But  it  is  contended  by  the  assured,  that  the  valuation  in  the  policy 

of  20  cts.  per  lb.,  on  each  and  every  pound  weight  of  the  coffee, 

should  be  extended  to  all  the  coffee  shipped  by,  or  by  order  of  Martin 

Sarrison,  on  board  of  the  brig  Sea  Nymph,  and  the  operation  of  that 

opinion  is  stated  as  follows : 

It  is  shown  in  the  preceding  sketch,  that  the  coffee  weighed  100,403 
lb.,  which  at  20  cts.  per  lb.,  amounted  to  $20,080  60 

And  that  Mr.  Yard  had  a  prior  insurance  made  of  12,000  00 

Which  would  leave  to  the  debit  of  the  policy*  in  question       $8080  60 
Subject  to  a  deduction  of  2  per  cent. ,  as  losses  are  paid 
at  the  rate  of  98  per  cent.,  '  "  ",  ^^^  ^^ 

$7,918  «» 
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The  8nm  insured  is  $18,500 ;  the  property  at  risk,  if  the  last  opin* 
ion  should  prevail,  was  $8080  and  60  cts.— consequently,  Mr.  Yard's 
property  was  over  insured  in  the  sum  of  $5419  and  40  cts.,  and  on 
which  he  is  entitled  to  a  return  premium  of  $14  and  25  cts.  per  cent , 
being 772  26 


$8691  25 

Therefore,  if  $13,500  being  subject  to  pay  $8691  and  25  cts.  each 
$100  is  answerable  for  $64  and  87  cts. 

As  in  die  valuation  of  20  cts.  per  lb.,  are  comprehended  not  only 
the  first  cost  and  shipping  charges,  but  also  the  premium  of  insurance 
and  abatement  (of  2  per  cent,  and  brokerage  of  half  per  cent.)  it  fol* 
lows,  that  this  deduction  of  the  whole  sum  insured  by  the  Insurance 
CSompany  of  the  state  of  Pennsylvania  is  proper. 

On  the  trial,  James  Yard  having  released  his  snrplus  property  to  his 
creditors,  was  sworn.  He  declared,  that  Martin  darrison  was  his  agent 
at  Caymette,  and  that  jt  had  been  their  practice  to  ship  coffee  in  the 
name  of  Yard,  to  prevent  difficulties  with  the  French  and  Spaniards  ; 
and  that  he  was  not  sure  whether  he  was  interested  in  the  coffee  on 
board  of  the  brig :  that  he  had  informed  Sarrison  of  his  having  insured 
12,000  dollars  on  the  goods,  but  having  reason  to  think  that  the  brig 
had  a  larger  quantity  of  coffee- on  board,  he  determined  on  making  an* 
other  insurance  on  the  whole  to  the  amount  of  20,000  dollars,  and  be« 
lieved  he  mentioned  to  the  insurance  broker,  Isaac  Wharton,  that  he 
had  made  a  previous  insurance  in  the  office  of  the  Pennsylvania  Insur- 
ance Company  of  12,000  dollars ;  and  that  he  having  distinguished,  from 
the  information  of  Sarrison,  the  property  in  the  coffee  insured,  had  paid 
the  losses  on  the  same  to  the  different  shippers,  or  their  attomies. 

Isaac  Wharton,  the  broker,  pointedly  denied  his  having  received  any 
other  information  than  was  contained  in  the  written  order  ol  Yard  to 
make  insurance,  and  that  nothing  was  said  to  him  of  a  former  insurance 
made  on  the  coffee  on  board  the  brig.  The  order  to  insure  20,000  dol- 
lars on  the  coffee  was  produced ;  and  he  declared  it  to  be  his  uniform 
practice  to  grovem  his  conduct  by  his  written  instructions. 

The  plaintiff's  counsel  contended  on  the  trial,  that  whatever  was  the 
tme  intention  of  the  contracting  parties,  the  same  should  prevail,  in- 
dependent of  artificial  rules  or  technical  distinctions,  in  a  commercial 
case.  To  recover  upon  a  valued  policy,  the  insui-ed  need  only  prove 
he  had  an  interest,  without  showing  the  value,  unless  it  be  a  cover  to 
a  wager.    If  it  be  an  open  policy,  the  prime  cost  must  be  proved ;  but^ 
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in  a  valued  policy,  it  is  agreed  coDclosively.     Park.  804,  805,  Ist 
ed.,  Grant  y.  ParkiDSon.  2  Ban*.  1167,  Lewis  y.  Rucker. 

It  is  the  province  of  the  jury  to  weigh  the  testimony  of  Yard  and 
Wharton.  The  former  believed,  that  he  mentioned  to  the  latter  the  in* 
surance  which  he  had  before  effected.  The  latter  is  confident  no  inti* 
mation  thereof  was  given  to  him ;  but  both  rely  on  their  practice  re* 
spectiy^ly.  If  credit  is  given  to  the  former,  he  must  be  supposed  to 
have  effected  an  additional  assurance,  and  that  the  difference  between 
the  prime  cost  of  the  coffee,  including  charges,  and  the  20  cts.  per  lb», 
was  considered  in  the  light  of  profits,  against  the  loss  of  which  the  in^ 
sured  were  to  be  indemnified.  But  if  credit  is  given  to  Wharton,  the 
underwriters  are  subjected  to  the  risk  of  a  valued  policy,  in  all  possible, 
events.  It  was  expected  that  20,000  dollars  would  be  filled  up  in  the 
second  policy,  but  subscriptions  were  obtained  for  only  18,500  dollars. 
The  valuation  of  20  cts.  per  lb.  is  expressly  set  on  each  and  every  pound 
weight  of  the  coffee  shipped  on  board  to  Yard,  which  is  agreed  to  be 
100,408  lbs.  American  weight.  The  losses  thereon  he  has  paid  to  the 
different  shippers,  and  his  assignees  deem  themselves  entitled  to  an  in- 
demnification for  each  pound  of  coffee  at  the  rate  of  28  cents,  deducting 
therefrom  11,760  dollars  received  from  the  Pennsylvania  Insurance 
Company.  The  first  policy  being  open,  the  loss  thereon  must  be  esti« 
mated  by  the  prime  cpst  &n  incidental  charges ;  but  as  between  the 
plaintiff's  and  the  second  set  of  underwriters,  the  whole  quantity  of 
coffee  insured  must  be  rated  at  20  cents  per.  lb.,  and  the  latter  be  sub- 
jected to  the  loss  thereon.  This  appears  to  be  the  plain  object  of  the 
policy  in  question,  and  thewords  thereof  cannot  be  satisfied  by  any  oth- 
er construction.  A  different  meaning  is  put  upon  it  by  the  defendant ; 
he  estimates  87,019  lbs.  of  the  coffee  at  about  13j^  cts.  per  lb.,  and 
insists  that  he  is  only  subjected  to  his  proportional  loss  on  18,  884  lbs. 
thereof,  rated  at  20  cts.  per  lb.  In  other  words,  the  plaintiffs  look  for 
an  indemnification  at  $64  and  87  cts.  for  each  $100  subscribed  in  the 
second  policy,  and  interest  thereon  ;  and  the  defendant  conceives  he  has 
performed  his  contract  by  paying  $457  and  85  cts.,  which  is  at  the 
rate  of  $80  and  51  cts.  on  each  $100  of  his  subscription.  The  def end- 
lint  by  his  calculation,  confuses  the  prime  cost  of  the  article  and  in- 
cidental charges  with  a  valued  policy,  and  thereby  reduces  the  valua- 
tion against  the  express  agreement  of  the  parties.  Double  insurances 
may  be  of  various  kinds :  the  first  may  be  valued  at  one  rate,  and 
the  second  at  a  higher  rate  ;  the  same  kind  and  the  same  pound  of 
coffee  may  be  the  objects  of  two  insurances,  and  the  loss  paid 
for    accordingly.     The  plaintiffs    have    received  one    satisfaction 


1805]  OP  PENNSYLVANIA.  165 

for  part  of  the  coffee  insured  at  the  rate  of  18^  cents,  and  consider 
themselyes  entitled  to  the  additional  6^  cents  per  pound,  according  to 
the  stipulated  valuation. 

It  will  be  objected  by  the  defendant  that  the  plaintiffs  could  only 
cede  to  the  several  underwriters  the  residue  of  the  coffee,  13 ,3841b.,  for 
which  only  he  is  to  pay  the  loss,  at  the  rate  of  20  cents,  per  lb.  Bat 
on  a  valued  policy,  the  quantity  of  property  ceded  tannot  regulate  the 
loss.  In  the  case  of  the  goods  being  destroyed  by  fire,  or  lost  by  the 
foundering  of  the  vessel  at  sea,  nothing  remains  to  be  ceded ;  and  yet 
it  cannot  be  denied  but  there  may  be  recoveries  in  such  cases.  If 
the  effect  of  the  abandonment  to  the  Insurance  Company  of  Pennsyl- 
vania, would  necessarily  vest  the  87,019  lbs.  of  coffee  in  them,  the  ob- 
jection would  have  great  weight.  But  the  principal  contended  for  is 
incorrect.  Abandonment  operates  as  a  transfer  to  the  insurers,  in  pro- 
portion to  their  respective  subscriptions,  without  any  regard  to  the  pri- 
ority of  the  policies,  if  more  than  oi)e,  and  though  the  ship  or  goods 
flhoald  appear  by  the  several  policies  to  be  over  insured.  2  Marsh  519. 

The  point  of  abandonment  cannot  be  of  moment  here ;  because  the 
profits  on  the  coffee  were  intended  to  be  insured :  it  is  similar  to  the 
case  of  wager  policies,  where  there  is  nothing  to  cede.  If  valued  poli- 
ces are  legal,  it  must  often  happen  there  can  be  no  cession ;  though 
there  must  be  an  offer  to  abandon. 

Should  the  prime  cost  of  the  coffee  in  the  West  Indies  have  been  25 
cents  per  lb.,  the  contract  could  not  have  varied  thereby  :  neither  shall 
it  be  varied  by  the  jury,  if  it  cost  only  13^  per  lb. 

It  is  settled,  that  upon  a  double  insurance,  though  the  insured  is  not 
entitled  to  two  satisfactions,  yet  upon  the  first  action,  he  may  recover 
the  whole  sum  insured,  and  may  leave  the  defendant  therein  to  recover 
a  ratable  satisfaction  from  the  other  insurers.  Park  321.  Newbey 
T.  Reed,  Bla.  Rep.  416.  The  same  point  has  been  determined  in  the 
Circuit  Court  of  the  United  States,  for  the  district  ef  Pennsylvania^ 
between  Hurston  and  Hock,  by  Patterson  and  Peters,  j.ustices,  in  Oc- 
tober 1800.  The  court  held,  that  in  cases  of  double  insurance  the  as- 
sured may  at  his  election,  sue  either  set  of  underwriters,  and  that  upon 
a  recovery  there  should  be  a  contribution  of  the  other  underwriters* 
This  resolution  led  to  the  new  modeling  of  the  forms  of  policies  in  the 
insurance  offices  of  Philadelphia,  by  introducing  a  condition  therein, 
that  priority  in  dates  should  govern  in  the  payment  of  losses  in  all  cases 
of  double  insurance,  or  of  several  insurances  on  the  same  property.  If 
Yard  had  called  on  the  second  set  of  underwriters,  in  the  first  instance, 
there  can  be  no  doubt  but  he  would  have  recovered  98  per  cent,  on  their 
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full  subscriptions.  The  prior  applicatioa,  either  to  the  one  or  the  other, 
cannot  vary  the  right  or  conscienoe  of  the  demand.  The  defendant  has 
no  reason  to  complain  on  this  score.  He  and  the  co-sabscribers  to  the 
second  policy,  obtained  an  additional  premium  of  2^  per  cent,  and 
well  knew,  that  the  coffee  was  valued  beyond  its  prime  cost.  The  seo* 
and  policy  was  sui  ffeneris^  and  its  true  meaning  should  be  adhered 
to.  Unless  the  payment  made  on  the  first  policy  precludes  the  plain- 
tifb)  they  are  entitled  to  recover  their  demand. 

On  the  part  of  the  defendant,  the  counsel  urged  on  the  trial,  that 
though  they  widely  disagreed  from  their  adversaries,  in  the  application 
of  the  law  to  the  circumstances  of  the  present  case,  yet  there  were  cer- 
tain legal  truths,  about  which  there  could  not  possibly  be  any  difference 
of  opinion. 

An  insurance  is  a  contract  of  indemnity  against  certain  risks  expressed 
in  the  policy ;  yet  there  can  be  but  one  indemnification  ;  it  shall  always 
be  construed  according  to  the  meaning  of  the  contracting  parties.  Park, 
83  .  1st  ed.  320.  In  case  of  a  total  loss  on  an  open  policy,  the  prime 
cost  of  the  property  insured  must  be  paid  by  the  underwriter  ;  but  he 
has  nothing  to  do  with  the  market,  nor  has  any  concern  in  the  profit  or 
loss  which  may  arise  to  the  merchants  from  the  sale  of  the  goods.  i&« 
110,  111.  2  Burr.  1170.  Before  the  insured  can  demand  for  a  total 
loss,  he  must  abandon  to  the  underwriter 'whatever  claims  he  may  have 
to  the  articles  insured.  Park.  161.  And  by  the  law  of  England,  he 
must  abandon  in  a  reasonable  time,  lb,  92  y  whether  the  loss  arise  from 
shipwreck,  capture,  or  any  other  peril  stated  in  the  policy,  lb.  161.  It 
was  formerly  doubted,  but  it  is  now  settled,  that  the  profits  of  a  voyage 
are  an  insurable  interest,  not  within  the  British  statute  of  19  Geo.  2. 
c.  87.  Grant  v.  Parkinson.  Park.  806.  (267)  1  Marsh.  111.  Flint,  v. 
Le  Mesurier.  Park.  268. 4th  ed.  Marsh  112.  Baily  v.  Cousins.  2  East 
544.  But  in  all  the  cases  it  is  held  necessary,  to  express  the  profits  do 
fwminej  or  by  words  tantamount,  to  be  the  object  of  the  policy. 

The  application  of  these  rules  will  decide  the  present  question.  As 
to  the  variance  in  the  testimony  delivered  by  Yard  and  Wharton,  supe- 
rior credit  is  due  to  the  latter.  The  former  swears  to  his  belief ;  the 
latter  speaks  confidently,  stands  wholly  indifferent  as  the  agent  of  both 
parties,  and  is  fortified  by  the  written  orders  of  the  former,  which  have 
been  produced.  The  matter  therefore  is  to  be  considered,  as  if  the  sec- 
ond set  of  underwriters  had  received  no  information  of  the  first  insar* 
ance  made  on  the  coffee. 

What   then    was    the    object  and   effect  of  the  first  policy,  de- 
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taching  from  our  consideration  the  second  subscription  ?  It  was  an 
open  or  unyalaed  policy.  As  mucli  coffee  as  $12,000,  wonld  pay  for 
at  the  outset,  was  thereby  insured  ;  for  the  residue,  Yard  then  stood 
his  own  iufiurer.  The  premium,  risk  and  cession  are  commensurate  to 
the  quantity;  and  the  prime  cost  and  incidental  charges,  form  the  cri- 
terions  of  decision.  The  second  insurance  could  have  no  retrospective 
effect  on  the  first,  in  case  of  loss.  If  the  coffee  had  cost  in  the  West 
Indies,  25  cents  per /&.,  the  company  must  have  paid  accordingly. 
While  there  is  a  spes  recupirandi^  there  must  be  an  offer  to  abandon, 
otherwise  there  can  be  no  recovery  for  a  total  loss.  The  cession,  as 
well  as  the  premium,  forms  the  ground  of  recovery.  No  capture  by 
the  enemy,  though  condemned,  can  be  so  total  a  loss  as  to  leave  no 
possibility  of  a  recovery.  2  Burr.  696.  The  present  case  is  much 
stronger ;  America  at  the  time  of  the  loss,  was  not  in  a  state  of  war 
with  France.  Upon  the  cession  made  to  the  Pennsylvania  Insurance 
Company,  of  so  much  of  the  goods  as  they  had  insured,  the  'claim  to 
87,019  Ih.  of  coffee  on  board,  became  vested  in  them  ;  and  if  the  judg- 
ment of  the  court  of  admiralty,  at  cape  Francois,  had  been  reversed 
afterwards,  they  would  have  been  entitled  thereto.  Yard  or  his  as- 
signees could  only  claim  the  remaining  13,881  lb,  coffee.  Where  a  par- 
tjis  the  cause  wherefore  a  condition  cannot  be  performed,  he  shall  never 
take  advantage  for  non-performance  thereof.  Co.  Lit.  206,  b\  There 
ean  be  no  difference  between  the  absolute  refusal  of  Yard,  to  abandon 
to  the  second  set  of  underwriters,  and  his  disabling  himself  from  mak- 
ing such  abandonment  to  the  extent  contended  for.  But  in  his  aban- 
donment to  them,  he  recites  the  two  policies,  and  only  cedes  to  them, 
tbe  remainder  of  the  coffee. 

Yard  by  his  cession  to  the  company,  has  unequivocally  expressed 
bis  meaning,  according  to  mercantile  usage,  that  the  87,019  lb,  of 
coffee,  became  their  proper^,  as  fully  as  if  he  had  ceded  that  quantity 
to  them,  in  express  terms.  Having  ceded  to  them,  he  could  not  cede 
the  same  coffee  to  us.  The  case  must  be  decided  on  general  principles, 
even  on  a  capture  by  a  French  brigand  barge ! 

It  has  been  objected,  that  the  point  of  abandonment  is  of  no  moment 
to  the  question,  because  the  profits  on  the  coffee  were  the  objects  of  the 
second  insurance.  We  answer,  the  profits  were  not  insured ;  if  it  was 
so  meant,  it  should  have  been  so  expressed ;  and  voluil  sed  non  dixil^ 
will  here  apply.  Besides,  though  profits,  until  reduced  into  possession, 
cannot  be  said  to  have  a  physical  existence,  yet  there  may  be  an  aban- 
donment of  the  profits,  by  abandoning  the  goods, ,  from  whence  the 
profits  are  to  arise.  Vide  2  East.  551. 
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The  case  has  been  also  compared  to  a  wager  policy.  But  the  court 
will  declare,  that  though  we  have  no  positive  law  like  the  Baglish  stat- 
ute of  19  Geo.  2,  c.  87,  the  course  and  nature  of  our  trade  has  been 
always  considered  to  interdict  wager  polices,  as  fully  as  if  there  had 
been  a  pointed  regulation  on  the  subject. 

[To  this,  the  whole  court  readily  assented.] 

The  observation  in  2  Marsh.  512,  is  not  warranted  by  the  authority, 
which  he  cites  in  support  of  it.  Abandonment  in  the  case  of  a  double 
assurance,  operates  without  regard  to  the  priorty  of  the  policies,  only 
where  the  party  has  so  much  insurable  property  on  board.  2  Emerig. 
194,  §  6. 

It  is  admitted,  that  in  cases  of  a  double  insurance,  the  insured  has 
his  election  against  either  set  of  underwriters  as  he  pleases  ;  but  he 
cannot  recover  more  than  he  has  lost,  or  obtain  a  satisfaction  greater 
than  the  injury  he  has  sustained.  He  can  recover  but  one  satisfaction. 
Park.  320-1.  If  Yard  had.  gone  in  the  first  instance  against  the  sec- 
ond set,  and  could  have  shown  a  proper  abandonment'to  them,  he  might 
have  recovered  at  the  rate  of  98  per  cent,  if  such  was  the  meaning  of 
the  contract,  on  the  entire  subscription.  The  underwriters'  obligation 
to  pay,  is  not  varied  by  prior  or  posterior  applications  to  them  to  dis 
charge  their  losses.  The  subject  matter  of  the  insurance,  is  always  to 
be  considered.  The  20  cents  valuation  per  lb,  is  not  on  the  whole 
quantity  of  100,408  lb.  shipped  by  Sarrlson  in  the  brig,  but  on  the 
true  quantity  meant  to  be  covered  by  the  second  policy.  The  defence 
is  built  on  the  fair  intention  of  the  instrument,  and  the  act  of  Yard 
himself.  He  is  already  indemnified  and  has  received  full  satisfaction 
for  87,019  pounds  weight  of  the  coffee,  and  has  further  received  from 
the  defendant  $457  85,  his  proportion  of  the  loss  on  the  remaining 
18,384  lb.    Consequently,  he  is  not  entitled  to  recover. 

The  chief  justice  gave  it  in  charge  to  the  jury,  that  in  cases  of  double 
insurance,  the  insured  had  the  option  of  applying  to  which  set  of  under- 
writers they  thought  proper,  on  a  loss  happening.  If  as  here,  there 
was  an  open  policy,  and  also  a  valued  policy,  and  the  prime  cost  of 
the  merchandize  with  the  attendant  charges  in  the  outset ;  were  less 
than  the  valuation,  they  would  naturally  be  led  to  go  on  the  policy, 
wherein  the  valuation  was  higher  ;  but  if  the  valuation  was  less  than 
the  prime  cost,  it  would  be  most  eligible  for  them  to  proceed  first  oa 
the  open  policy.  But  an  insurance  being  a  contract  merely  of  indem- 
nity, one  satisfaction  only  can  be  had. 
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Mr.  Tard  has  elected  his  first  remedy  on  the  open  policy,  subscribed 
by  the  insarance  company  ;  and  in  pursuance  thereof,  has  abandoned 
to  them  80  much  of  the  property  as  they  had  insured.  He  has  receiv- 
ed of  them  $11,760,  the  full  amount  of  their  subscription,  deducting 
i  per  cent,  according  to  the  stipulation  in  the  policy.  This  according 
to  the  calculation  which  has  been  produced,  vests  in  the  Pennsylvania 
Lttoranoe  Gompauy  a  right  to  87,019/6.  of  the  coflfee  insured  ;  and 
if  the  decision  of  the  French  Court  of  Prizes  was  annulled,  they  would 
ksTe  been  entitled  thereto,  though  it  might  exceed  in  value  the  sum 
they  had  paid,  and  the  private  underwriters  could  not  have  intermeddled 
therewith.  So  it  would  have  been  if  the  vessel  had  beed  wrecked,  but 
the  coffee  had  been  saved.  The  act  of  payment  itself  by  the  company 
independant  of  the  cession,  would  vest  an  interest  in  the  com- 
pany in  the  coffiee,  thus  paid  for.  The  plaintiffs  cede  to  the  pri 
Tate  underwriters  the  rest  of  the  coffee,  reciting  the  two  policies, 
laid,  at  the  time  when  he  intended  to  make  another  insurance,  prob- 
ably expected,  that  a  larger  quantity  of  coffee  would  be  shipped  to  him, 
which  rendered  it  prudent  to  cover  it  by  a  second  insurance  to  the 
amoant  of  20,00  dollars,  though  only  13,500  dollars  were  subscrib- 
ai  Bat  he  having  received  an  indemnification  for  more  than  ^  of 
the  commodity  insured,  had  only  an  insurable  interest  in  the  remaining 
I,  which  is  said  to  be  13,384/6.,  rated  at  20  cents  per  lb.  Under  any 
other  construction  of  the  second  policy,  the  insured  would  obtain  a 
doable  satisfaction  for  the  same  property,  which  opposes  the  whole 
law  on  the  subject  of  insurance.  Mr.  Yard  has  ceded  to  the  insurer 
00  the  second  policy,  in  fact,  but  13  381  /6.  of  coffee,  the  proportion- 
al loss  whereon  at  the  rate  of  20  cents  per  /&.,  he  haa  received  from 
the  defendant.  His  assignees  mast  be  bound  by  his  acts.  It  does  not 
appear  by  the  second  policy,  that  he  insured  his  profits  on  the  coffee. 

The  arguments  of  the  counsel  in  favor  of  the  motion  for  a  new 
trial,  and  in  opposition  thereto,  were  substantially  the  same  as  have 
been  already  detailed,  and  therefore  are  not  enumerated.  The  court 
observed,  that  their  minds  had  not  been  changed  thereby ;  but  Mr.  Bawle 
nggeating,  that  he  would  obtain  the  sentiments  of  merchants,  skilled  in 
&e  aabject  of  insurance  on  this  novel  point,  the  court  continued  the 
oiotion  under  advisement,  until  such  opinions  could  be  procured  on  the 
commercial  usage  of  the  city. 

Afterwards  the  opinions  of  Samuel  W.  Fisher,  President  of  the 
Philadelphia  Insurance  company,  Thomas  Fitzsimmons,  President  of 
Ae Delaware  Insurance  Company,  and  of  Isaac  Wharton  were  produced^ 
vhieh  ascertained  the  mercantile  usage  to  be  as  laid  down  by  the  ohie 
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jostice  inhiB  diarge  to  the  jury,  and  to  be  grounded  on  the  same  prin- 
ciples. Whereupon,  the  motion  for  the  new  trial,  was  denied  unani- 
mously. 

Messrs.  E.  Tilghman  and  Kawle,  pro  quer. 
Messrs.  Ingersoll  and  Lewis,  pro  d^. 


Albxandbr  Kerb,  for  'the  use  of  Jambs  Taylob  and  Jambs  Ltlb, 
trustees  for  the  creditors  of  Ebbr  and  Hawthobnb  against  Thomas 
Hawthobnb,  John  M.  Nbsbit  and  Jonathan  Mbbbdith. 

On  the  diMolution  of  a  pertaerthip,  one  partner  gives  a  bond  to  the  other  to  pay  off 
the  oompaay  debts,  and  indemnify  hun  with  surety  ;  which  is  afterwards  assigned  to 
trustees  for    the  use  of  the  creditors.    He!d  on  demurrer,  that  the  bond  may  be 
well  sued  in  the  name  of  the  partner  for  the  use  of  the  creditors. 
Issues  in  fact  must  be  tried  by  a  jury  preTious  to  judgment. 

Dbbt  on  an  obligation,  in  the  penalty  of  250,000  dollars  daced  Ist 
April  1797,  with  a  special  condition,  as  follows  :  Whereas  the  said 
Thomas  Hawthorne  and  Alexander  Kerr  have  mutually  agreed  to  dis- 
solve  and  discontinue  the  co-partnership,  heretofore  subsisting  between 
them,  and  have  agreed  that  the  said  Thomas  Hawthorne  shall  take  to 
himself  all  the  goods,  merchandizes,  stock  in  trade  and  outstanding 
debts  due  to  them,  and  shall  assume  the  entire  paymant  of  all  the  debts 
and  engagements  due  by  their  said  co-partnership,  the  whole  of  which 
are  to  be  paid  as  within  specified.  Now  the  condition  of  this  obliga* 
tion  is  such,  thatif  the  above  bounden  Thomas  Hawthorne,  shall  and 
do  well  and  faithfully  comply  in  all  things,  with  the  agreement  hereinbe- 
fore recited,  and  shall  and  do  weU  and  truly  pay  and  discharge  all  and 
every  the  debts  and  engagements  due  by  the  said  co-partnership,  with- 
in the  periods  within  recited,  and  if  he,  the  said  Thomas  Hawthorne, 
his  heirs,  executors  and  administrators,  shall  and  do  at  all  times  here- 
after save,  keep  harmless  and  indemnify  him,  the  said  Alexander  Kerr, 
his  heirs,  executors  and  administrators,  and  his  and  their  goods  and 
chatties,  lands  and  tenements,  of  and  from  the  said  debts  and  engage- 
ments, or  any  part  thereof,  and  of  from  all  costs,  suits,  trouble  and 
loss,  and  damages  for  and  on  account  of  non-payment  thereof,  then 
the  above  obligation  shall  be  void,  otherwise  remain  in  full  force  and 
virtue. 

>  Articles  of  agreement,  bearing  even  date  with  the  said  obligation, 
were  execu'^d  by  Hawthorne  and  Kerr,  whereby  they  agreed  to  dissolve 
their  co«partnership,  Hawthorne  to  take  all  the  stock  in  trade,  and 
oatstandinp  debts  into  his  own  hands,  and  pay  all  the  partnership 
debts  in  12  months,  except  for  the  merchandise  received  during  that 
spring,  to  pay  Kerr  9,000  dollars,  for  his  share  of  the  partnership, 
and  to  indemnify  him  with  sufficient  sureties,  &;c. 
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On  the  7th  March  18O0,  Kerr  in  consideration  of  5«.  assigned  such 
part  of  the  obligation,  as  would  satisfy  a  debt,  due  from  the  co-part« 
nership,  to  Annie  Lang  and  William  Hawthorne. 

And  on  the  same  day  he  assigned  to  James  Taylor  and  James  Lyle, 
for  the  use  of  the  creditors  of  Kerr  and  Hawthorne,  the  residue  of  the 
bendy  after  paying  the  demand  of  Lang  and  Hawthorne. 

Nesbit,  one  of  the  obligors,  died  after  the  commencement  of  the 
Bait.  Hawthorne  became  bankrupt,  and  obtained  his  certificate  of  dis- 
charge. The  declaration  was  filed  in  the  common  form,  against  all 
the  obligors,  in  the  name  of  Kerr,  for  the  use  of  Taylor  and  Lyle,  the 
trustees,  &c. 

And  the  said  Jonathan  Meredith  also  prays  oyer  of  the  said  assign* 
ment,  which  is  read  to  him  in  these  words »  (proui  assignment  from 
Kerr  to  Taylor  and  Lyle,  dated  7th  March  1800,)  &c. 

Which  being  read  and  heard,  the  said  Jonathan,  by  Moses  Levy, 
bis  attorney,  comes  and  defends  the  force  and  injury,  when,  &c.,  and 
aaith  that  the  said  James  Taylor  and  James  Lyle,  to  whose  use  as 
trustees  for  the  creditora  of  Alexander  Kerr  and  Thomas  Hawthorne, 
writ  hath  been  commenced  and  prosecuted  in  the  name  of  the 
Alexander,  ought  not  to  have  or  maintain  their  said  action  against 
him ;  for  that  the  said  obligation  in  the  declaration  mentioned,  and  the 
assignment  above  set  forth,  are  not  suflScient  in  law  to  maintain  the 
said  James  Taylor  and  James  Ljle,  to  have  the  said  action,  to  which 
the  said  Jonathan  hath  no  necessity,  nor  is  by  the  law  of  the  land 
bound  to  answer.  Wherefore  he  prays  judgment,  and  that  the  said 
James  Taylor  and  James  Lyle,  may  be  precluded  from  having  the 
same  action. 

And  the  said  Jonathan  by  leave  of  the  court  here  also  for  that  pur- 
pose given,  according  to  the  form  of  the  statute  in  such  case  made» 
ako  pleads  that  he  hath  done  and  performed  all  things,  the  duties  and 
engagements  in  the  condition  of  the  said  obligation  preferred  and  set 
forth,  which  on  his  part,  ought  to  have  been  done  and  performed,  and 
of  this  he  puts  himself  upon  the  country,  &c. 

The  plaintiff  joined  in  demurrer,  and  replied  to  the  plea,  setting 
forth  breaches,  to  which  there  was  a  rejoinder  and  issues  w^re  joined. 

The  counsel  in  support  of  the  demurrer,  stated  the  question  to  be, 
wheth^  the  present  suit  can  be  supported  for  the  use  of  the  creditors. 
The  court  must  say,  whether  the  creditors  have  a  remedy  on  this  bond, 
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and  to  what  extent  the  relief  will  go.     And  in  forming  their  jadgmenty 
thej  will  confine  themselves  to  the  record. 

It  will  not  be  said,  that  the  obligation  is  assignable,  with  the  special 
condition  annexed,  so  that  the  assignees  might  support  a  suit  in  their  own 
names.  In  England,  the  assignee  of  a  bond  takes  it  subject  to  every 
equity,  and  the  principles  on  which  chancery  proceeds  on  such  assign- 
ments, are  correctly  laid  down  in  Gilb.  Ltx  Praetor.  288,  290,  291. 
In  this  state  the  assignees  of  bonds,  specialties,  and  notes,  may  sue  at 
law  in  their  own  names,  for  the  recovery  of  the  money  mentioned 
therein,  or  so  much  thereof  as  shall  appear  to  be  due  at  the  time  of 
the  assignment,  in  like  manner  as  the  original  obligee  or  payee  might 
or  could  have  done.  Wheeler  v.  Hugos,  1  Dall.  23.  M'Cullough  v. 
Houston,  lb.  441. 

The  true  intent  of  the  bond  must  be  taken  into  consideration ;  it 
was  given  to  indemnify  Kerr  on  the  dissolution  of  the  partnership. 
Indemnity  in  its  nature  is  merely  personal.  Some  things  are  in  them* 
selves  of  so  inseparable  a  nature,  that  they  cannot  be  given  over  to 
another ;  and  several  instances  of  this  kind  are  mentioned  in  Engle* 
field's  case.  7  Co.  12.  6.  13.  a.  The  creditors  are  no  parties  to  this 
instrument.  No  consideration  moved  from  them,  when  the  obligation 
was  executed,  and  no  good  reason  can  be  assigned  why  then  should 
obtain  any  benefit  by  the  contract.  If  the  creditors  had  released  either 
Kerr  or  Hawthorne,  a  suit  could  not  be  sustained  on  the  bond ;  nor 
could  it  be  sued  if  Kerr  had  become  bankrupt  or  had  died  insolvent. 
One  who  becomes  liable  for  the  debts  of  another,  is  no  creditor  antU 
he  has  paid  them ;  nor  until  then  can  they  be  proved  under  a  com-* 
mission  of  bankrupt.  7  T.  R.  364,  612.  Hawthorne  has  obtained  his 
certificate  as  a  bankrupt.  As  against  a  surety,  a  contract  cannot  be 
carried  beyond  the  strict  letter  of  it.  2  Term  Rep.  370.  But  to  con- 
vert a  bond  of  indemnity  into  a  security  for  the  demands  of  third  per* 
BonSy  would  substantially  change  its  very  nature  and  design. 

The  plaintiffs'  counsel  insisted  that  the  case  was  too  plain  for  dispute. 
It  is  admitted  that  the  bond  containing  a  special  condition  is  not  ne- 
gotiable.    The  suit  could  only  be  brought  in  the  present  mode. 

The  bond  is  payable  to  Kerr,  his  attomef ,  executors,  administrators, 
or  assigns,  and  is  conditioned  for  the  payment  and  discharge  of  the  debts 
and  engagements,  due  by  the  former  copartnership,  within  limited  peri- 
ods. It  is  not  a  contract  of  a  personal  nature.  It  points  out  the  mode  of 
indemnity  by  payment  of  the  debts,  for  which  he  was  before  firmly 
bound,  jointly  with  his  partner.  Payment  in  this  particular,  therefore, 
is  indemnity.  Cro.  EL  631.     The  demurrer  admits  a  forfeiture  of 
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tke  bond  it  the  pleadings  are  correct,  and  that  Kerr  might  sostain  a 
suit  on  it  for  his  own  benefit.  Every  deed  by  which  a  man  acknowl- 
edges himself  indebted  to  another,  is  valid  and  binding  on  him.  Dy. 
21,  a.  Aa  far  as  Kerr  has  paid  the  company  debts,  which  Hawthorne 
wad  separately  boimd  to  pay,  since  the  stock  in  trade  came  into  his 
hands,  he  stands  as  a  creditor.  In  fact,  yerdicts  have  passed  against 
the  company  for  debts  which  Hawthorne  stipulated  to  discharge.  Un- 
der the  circomstances  of  this  case,  Kerr  would  not  be  permitted  to  dis- 
continue the  suit  if  he  was  so  inclined.  1  Dall.  13^.  And  it  is  con- 
tended, that  even  if  he  became  bankrupt,  or  had  died  insolvent,  an  ac- 
tion might  be  maintained  on  the  obligation  for  the  use  of  the  creditors. 
The  surety  is  answerable  for  the  payment  of  the  company  debts  by 
express  words ;  and  considering  this  court  as  possessed  either  of  com- 
mon law  or  chancery  powers,  the  bond  affords  a  full  and  complete 
remedy. 

By  the  court    The  suit  as  brought  appears  to  us  to  be  within  the 
plain  words  and  intention  of  the  bond. 

Demurrer  overruled. 
A  role  was  afterwards  obtained,  to  show  cause  why  judgment  should 
not  be  entered  in  favor  of  the  plaintiff,  for  the  penalty  of  the  bond,  on 
which  the  suit  is  founded  ;  with  liberty  to  take  out  execution  for  $2284 
95  cents,  with  costs,  being  the  amount  for  which  a  verdict  and  judg- 
ment have  been  obtained  upon  a  trial  on  8d  September  1804,  and  the 
penalty  to  stand  as  a  security  for  any  other  debts,  within  the  terms  and 
meaning  of  the  said  bond,  and  the  agreement  of  counsel  filed  in  this 
eanse,  on  the  12th  March  1804. 

It  afterwards  came  on  for  argument.  In  support  of  the  rule,  it  was 
itfisted,  that  every  species  of  delay  had  been  shown  in  this  cause. 
A  plea  in  abatement  that  a  former  suit  was  depending  for  the  same 
ground  of  action,  was  filed  in  December  term  1800.  When  that  plea 
was  opened  in  March  term  last,  the  court  recommended  that  it  should 
be  withdrawn,  and  the  action  tried  on  its  true  merits.  This  was  ac- 
quiesced in,  and  a  special  agreement  signed,  the  general  effect  of  which 
was  that  the  debts  due  from  the  former  co-partnership,  which  were  the 
objects  of  the  obligation,  should  be  established  by  due  process  and  ad- 
jftdication.  It  was  intended  to  facilitate  the  remedy  of  the  creditors. 
The  court  have  power  to  enforce  it,  and  they  must  exercise  that  pow- 
V,  for  the  sake  of  justice. 

The   plaintiff  in  his  replication  has  assigned    as   a  breach   the 
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non-payment  of  the  company  debts,  due  to  Gregg  and  Co.,  and  the 
defendant  took  issue  thereon  by  his  rejoinder.  That  'debt  has  since 
been  established  in  the  suit  brought  against  Kerr  and  Hawthorne  on  the 
Sd  September  last  to  the  amount  of  $2284  95  cents ;  another  action 
has  been  tried  by  Thomas  Bisdal  and  George  Bowman  against  Ihe 
company,  on  the  5th  March  instant,  wherein  there  was  also  a  recovery. 
What  have  we  then  to  try  ?  The  rejoinder  admits  the  debt  of  Gregg  and 
Co. ,  to  be  within  t}ie  bond  of  indemnity :  it  only  can  be  ascertained  by  the 
record.  By  the  rules  of  practice,  an  affidavit  of  defence  must  be  filed, 
to  prevent  judgment.  The  affidavit  here  filed,  is  of  the  most  general 
nature. 

In  debt  for  a  penalty,  for  non-performance  of  covenants,  judgment 
on  a  demurrer  may  be  entered  up  for  the  penalty  in  like  manner  as  be- 
fore  the  stat.  of  8  and  9  Will.  8.  c.  11,  but  tiien  it  can  only  stand  . 
as  a  security  for  the  damages  sustained.  Gowp.  857,  8,  9.  In  cove- 
nant, the  breach  maybe  assigned  as  large  as  the  covenant ;  but  in  debt 
for  a  penalty,  a  precise  breach  must  be  shown,  because  a  breach  is  a 
forfeiture  of  the  whole  bond.  1  Ld.  Baym.  167. 

In  debt  for  penalty,  on  articles  of  agreement,  the  plaintiff  may  as- 
sign as  many  breaches  as  he  pleases,  that  the  damages  may  be  assess- 
ed by  the  jury  on  each  breach ;  but  the  plaintiff  cannot  take  a  verdict 
•for  the  whole  debt.  2  Wils.  877. 

Pursuing  the  spirit  of  these  cases,  it  has  been  adjudged,  that  the 
penalty  of  an  agreement  cannot  be  pleaded  by  way  of  set  off.  2  Burr. 
1024.  Yid.  10.  Wentwo.  System  of  Pleading.  Gen  Index,  68,  tit. 
judgment. 

The  defendant's  counsel  showed  cause.  The  defendant  has  com- 
plied with  the  rule  of  the  court  by  filing  an  affidavit  in  the  terms  of 
the  rule.  The  agreement  of  counsel  was  intended  to  advance  the 
justice  of  the  case,  but  not  to  give  up  any  legal  ground  of  defence, 
which  Meredith  may  have.  The  names  of  Gregg  and  Co.,  or  of  Risdal 
and  Bowman,  do  not  occur  in  the  obligation.  It  is  one  thing  to  estab- 
lish a  debt  due  to  either  of  them  from  the  co-partnership,  but  another 
thing,  to  reach  the  surety  under  all  the  circumstances  of  the  case. 

The  court  do  not  possess  the  power  of  entering  a  judgment,  before 
the  defendants'  plea  is  tried  in  this  suit.  It  concludes  to  the  countiy, 
who  only  can  constitutionally  try  it  It  is  an  issue  in  fact.  Where 
two  picas  are  entered,  both  must  be  tried  before  judgment  can  be  giv- 
en. 10  Yin.  67.  pi.  7.  The  issues  in  fact  must  be  tried,  lb.  9.  pi.  2, 
8,4.  In  trespass,  the  jury  found  a  verdict,  as  to  part  of  the  charge. 
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of  not  gnilty,  but  no  yerdict  as  to  the  rest ;  the  judgment  was  reversed. 
8  Salk.  872.  Two  execators  plead  different  pleas  ;  a  judgment  was 
entered  against  both  on  a  verdict  had  on  one  plea  only,  and  was  held 
bad.  2  ijtra.  1055. 

By  the  court    Whatever  our  ideas  of  the  merits  of  the  present  case 

may  individually  be,  we  certainly  are  not  authorized  to  enter  judgment 

in  the  action  for  the  plaintiff.    Issues  in  fact  are  joined,  which  must 

previous  to  any  judgment  we  can  give,  be  tried  by  a  jury  of  the  coun- 

tiy. 

Rule  discharged. 

Messrs.  IngersoU,  Rawle  and  Dallas,  pro  qtier. 
Messrs.  E.  Tilgham,  Lewis  and  M.  Levy,  pro  dtf. 


•»  •  #■ 


Jabed  Ingsrsoll  against  Thomas  Bradford. 

The  defendant  in  a  feigned  issue  to  try  tlie  Talidity  of  a  will,  moat  pursue  the  words  of 
tbe  order  of  the  register's  court 

This  was  a  motion  by  the  plaintiff  for  a  rule  to  plead  by  the  first 
day  o£  the  next  term,  entered  14th  December  1801. 

The  cause  was  a  feigned  issue  to  try  the  validity  of  a  will. 

On  the  31st  December  1798,  a  paper  was  filed  in  the  register's 
office  of  the  county  of  Philadelphia,  dated  28d  April  1793,  purport- 
ing to  be  the  last  will  of  William  Bradford,  esq.,  and  republished  on 
die  19th  August  1795. 

On  the  27th  Februaiy  1799,  a  cafoeat  was  filed  by  the  defendant. 

The  following  proceedings  took  place  in  the  register's  court,  held  at 
Philadelphia  on  the  25th  November  1801,  and  continued  by  adjourn- 
ment to  the  5th  December  1801. 

Whereas  upon  the  hearing  of  the  above  cause,  litigated  before  the 
register's  court,  upon  a  certain  instrument  of  writing,  bearing  date  28d 
April  1793,  purporting  to  set  forth  the  contents  of  the  last  will  and 
tastament  of  William  Bradford,  esq.,  late  of  the  city  of  Philadelphia 
deceased,  the  original  whereof  the  said  Jared  alleged  was  unadvisedly 
destroyed  by  the  said  William  Bradford  during  his  life,  when  non 
compos  mentis  ;  and  a  dispute  has  arisen  between  the  said  parties, 
whether  the  said  will  was  and  continued  to  be  of  force  at  and  after  the 
time  of  the  death  of  the  said  William,  and  whether  the  said  Jared  is 
iotitled  to  the  probate  of  the  said  writing,  or  to  any,  and  what  part 
diereof ;  jand  the  said  Jared  hath  requested,  that  an  issue  may  be  di- 
reeted  to  try  the  said  facts ;  it  is  hereby  ordered  bv  the  court,  that  an 
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action  on  tiie  case  be  entered  in  the  court  of  Common  Pleas  of  Phila- 
delphia  county,  as  of  the  ensuing  December  term,  in  the  name  of 
Jared  IngersoU  against  Thomas  Bradford,  and  that  the  plaintiff  declare 
as  uppn  a  discourse  had  and  moved  between  him  the  said  Jared  and 
the  said  Thomas,  of  and  concerning  whether  the  said  William  Brad- 
ford on  the  said  28d  April  1793,  made  a  last  wiU  and  testament  as  set 
forth  in  writing,  or  if  agreeable  to  the  principles  and  rules  of  law  in  any 
and  what  part  of  the  said  writing,  and  whether  the  same  was  and  continu- 
ed to  be  in  force  at  the  time  of  the  death  of  the  said  William ;  and  upon 
a  wager  in  consequence  thereof,  the  said  Jared  averring  the  aflSrmatiye 
of  the  question,  and  the  said  Thomas  denying  the  same,  so  that  the 
issue  aforesaid  may  be  fairly  tried.  And  if  the  jury  shall  find  for  the 
plaintiff,  that  thoy  shall  find  the  same  will,  or  such  part  thereof,  as 
shall  be  proved,  if  agreeable  to  the  rules  and  principles  of  law,  as  se| 
forth  in  the  said  writings  upon  the  trial  of  the  said  issue  in  hcBc  verba  ; 
and  the  same  shall  be  returned  to  the  register,  and  letters  testamentary 
-granted  accordingly,  for  so  much  as  shall  be  found  by  the  said  jury  as 
aforesaid. 

And  it  is  further  ordered,  that  the  circumstances  of  the  said  wager 
laid  in  the  declaration  shall  be  confessed,  so  that  the  trial  may  be  had 
on  the  merits  only,  and  costs  of  suit  shall  follow  the  verdict ;  but  that 
the  said  verdict  shall  not  give  to'  either  party  a  right  to  recover  the 
sum  laid  in  the  declaration. 

CHARLES  SWIFT,  Register. 

John  D.  Coze,  Pres.  of  Com.  Pleas,  1st.  Dist.  Penns. 
J.  B.  Smith.  Associate  Judge,  Philad.  county. 

The  plaintiff's  declaration  consisted  of  two  count?. 

The  first  count  set  forth  the  whole  will  in  luec  verba^  the  different 
devises,  and  bequests  therein  contained,  and  the  appointment  of 
Joshua  M.  Wallace,  Elias  Boudinot  and  the  said  Jared  IngersoU,  as 
executors  \.  there  was  an  averment  therein,  that  the  paper  contained 
the  contents  of  the  will.    Its  phraseology  was  in  the  first  person. 

The  second  count  set  out  the  will,  omitting  fourteen  of  the  legacies 
contained  in  the  former  count,  and  the  ^apointment  of  Jared  Ingeisoll 
as  sole  executor.     The  words  used  therein  run  in  the  third  person. 

The  defendants  counsel  insisted,  that  he  was  not  bound  to  plead  to 
the  declaration  as  filed,  by  reason  of  its  variance  from  the  decree  of 
the  register's  court. 

The  first  count  is  somewhat  exceptionable ;  but  the  last  is  wholly 
inadmissible. 
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The  first  count  ayers,  that  the  paper  set  forth  contained  the  contents 
of  the  will.  This  statement  would  render  the  witnesses  and  jurors, 
judges  of  the  law,  as  well  of  the  fact ;  the  order  of  the  register's  court 
is,  that  if  the  jury  find  for  the  will,  they  should  find  it  in  htzc  verba. 

The  second  count  refers  to  a  certain  other  writing,  which  never  was 
filed  with  the  register,  nor  any  caveat  entered  against  it.  It  does  not 
state  the  will  in  hcec  verba^  but  gives  the  relation  of  a  wi'Chess  respect- 
ing it  using  the  words  in  the  third  person.  No  ascertained  form  of 
expression  as  used  by  the  testator,  is  protended  to  herein,  which  only 
could  secure  certainty. 

Tht  register's  power  is  founded  on  positive  law.  The  act  of  June 
1712,  which  is  still  in  force  as  to  this  point,  directs,  that  where  objec- 
tions are  made,  or  caveats  entered  against  the  proving  of  any  will,  or 
granting  letters  of  administration,  &;c.,  the  register  shall  call  in  two  or 
more  justices  of  the  Common  pleas,  to  decide  thereon.  Penns.  Laws 
59.  Miller's  ed.  The  act  of  13th  April  1791,  §  18,  declares,  that  the 
register's  court  shall  at  the  request  of  either  party,  send  an  issue  into 
the  Court  of  Common  Pleas  of  the  county,  upon  a  dispute  upon  fact 
srising  before  them  to  try  the  said  facts.  2  St.  Laws  98.  It  is  there- 
fore a  specific  will  against  which  the  caveat  may  be  filed,  and  the  re- 
gister's court  can  senicl  but  one  issue  to  be  tried. 

If  the  jury  should  find  for  the  plaintiff  on  the  second  count  of  this 
dedaration,  it  could  not  possibly  be  sent  back  to  the  register  nor  ad- 
mitted to  probate.  The  garbling  of  a  will,  as  in  the  present  instance, 
woold  inevitably  produce  serious  injustice.  Both  wills  cannot  be  es- 
tablished, because  they  are  inconsistent  and  materially  different.  Four- 
teen legacies  are  left  out  in  the  second  count,  and  the  share  of  the  re- 
sidoaiy  legatee  is  increased  in  the  same  proportion.  The  plaintiff  could 
not  swear  that  he  believed  the  sedond  count  contained  the  last  will  of 
William  Bradford,  We  will  readily  plead,  if  the  ancient  form  of  de- 
daring  in  feigned  issues  is  adhered  to. 

The  plaintiff's  counsel  urged,  that  fictions  shall  never  be  used,  90  as 
to  defeat  the  ends  of  justice.  Doug.  108.  The  true  question  is  wheth- 
er the  paper  produced,  or  any  part  of  it  can,  be  set  up  as  the  will  of 
William  Bradford.  The  substantial  point  should  always  be  kept  in 
view.  There  is  no  precise  form  of  declaring  on  a  wager ;  different 
modes  have  been  adopted.  We  have  pursued  a  precedent,  which  occurs 
in  Sherid.  Pract.  B.  B.  552.  Our  second  count  is  inserted,  to  stop 
up  eveiy  loap-hole. 

The  plaintiff  contends,  that  if  the  destruction  of  the  will  by  the  tes- 
tator in  a  fit  of  insanity  can  be  established  by  two  witnesses,  particu- 
lar devises  may  be  proved  by  one  witness.    He  further  contends,  that 
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if  the  substance  of  the  will  thus  destroyed  can  be  established  by  two 
witnesses,  or  if  a  part  thereof  can  be  thus  established,  that  he  is  enti- 
tled to  the  probate  of  the  whole  will,  or  such  part  as  can  thus  be  made 
out  by  due  proof ;  and  such  is  the  order  of  Uie  register's  court  But 
the  defendant's  objections  to  the  seeond  count  go  to  show,  that  a  de- 
stroyed will  can  in  no  instance  be  set  up ;  and  that  the  contents  or  sub* 
stance  thereof  are  of  no  moment,  though  they  have,  been  preserved  with 
the  greatest  degree  of  correctness*  The  formal  ascertained  expressions 
of  the  testator  cannot  be  shown,  when  the  papw  containing  them  no 
longer  exists. 

The  first  count  is  said  to  be  somewhat  exceptionable,  but  is  not 
much  objected  to.  They  thereby  admit,  that  either  the  whole  will  or 
a  part  of  it  may  be  established. 

The  effect  thereof  would  be  precisely  the  same,  as  is  objected  to  on 
the  second  count.  The  plaintiff  asks  for  the  trial  of  one  issue  only, 
on  two  counts  of  the  same  nature  and  subject  matter.  The  insertion 
of  the  second  count  is  deemed  material ;  but  the  court  will  adopt  the 
best  method  of  ascertaining  the  truth  of  the  disputed  facts  between  the 
parties. 

By  the  court.  The  feigned  issue  is  grounded  on  the  order  of  the 
register  and  the  assistant  judges.  The  pleadings  must  be  conf  orm&- 
ble  thereto,  and  should  pursue  the  terms  of  their  decree.  The  defend- 
ant is  not  bound  to  plead  to  this  declaration ;  and  the  rule  to  plead  must 
be  discharged. 

Afterwards  on  motion  of  the  defendant's  counsel  a  rule  was  granted 
that  the  plaintiff  should  file  a  declaration  within  two  moiiths,  in  which 
the  wager  should  be  stated  in  the  words  of  the  order  of  the  register's 
court,  or  that  h nonpros. he  entered. 

Messrs.  E.  Tilghman  and  Rawle,  pro  quer. 

Messrs.  Lewis  and  Todd,  pro  dtf. 
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Lessee  of  Dahiiel  Douqhtt  and  Danibl  Grovbs  against  NathanibIi 

Brownb  and  Libbbty  Bbowios. 

Lessee  of  NATHAinEL  Brownb  and  Libertt  Browne  against  Daniel 

Doughty  and  Daniel  Groves. 

«T(Nidmig  an  my  worldly  effeots,  both  real  and  peraooal,  I  give  as  foUowa ; "  After 
ifireetiDg  the  payment  of  his  debta  and  funeral  expenaes,  and  bequeathing  a  legacy  of 
102.  he  doYises  to  L.  *'  all  the  rest  of  his  estate,  both  real  and  personal,  to  be  at  her 
own  disposal,  as  she  may  think  proper,  all  plate,  moneys,  goods  and  chattels,  '*  &o. 
These  words  pass  a  fee  simple  in  the  lands. 

These  causes  came  to  trial  at  Nisi  Prins,  in  Philadelphia,  on  the 
35&  Eebmaiy  last,  when  a  jnror  was  withdrawn,  and  the  following 
cue  submitted  to  the  court. 

Samael  Browne  being  seized  of  the  premises  in  question,  died  so 
ukeiy  having  made  his  last  will  in  writing,  dated  18th  November  1797, 
wberebj  after  directing  the  payment  of  his  debts,  and  funeral  expenses, 
and  bequeathing  a  legacy  of  lOZ.  to  his  nephew,  he  devised  as  follows : 
''Item,  I  give  and  bequeath  to  my  beloved  wife  Louisa,  all  the  rest 
of  my  estate,  both  real  and  personal,  to  be  at  her  own  disposal,  imme* 
diately  after  my  decease,  to  be  at  her  own  free  will  to  dispose  of  as 
she  may  think  proper,  all  plate,  moneys,  goods  and  chattels,  debts^ 
daee  and  demands  whatsoever.  " 

The  following  are  the  introductory  words  .*  **  touching  all  my  wordly 
effects,  wherewith  it  hath  pleased  the  Lord  to  bless  me  with,  both  real 
sod  personal,  I  dispose  thereof  in  the  following  manner,,  to  wit,  ?'  &c. 

Louisa  Browne,  the  widow,  by  her  will,  dated  24th  December  1802, 
appointed  Doughty  and  Groves,  the  lessors  of  the  plaintiff  in  the  first 
letion,  and  the  defendants  in  the  second  action,  executors,  with  poww 
lo  sell,  kc. 

The  question  is,  whether  an  estate  in  fee  simple,  or  for  life,  passed 
by  the  will  of  Samuel  Browne,  to  his  wife  Louisa,  in  the  premises  men- 
tioned in  the  declarations  in  t&e  above  two  actions.  If  die  court  shall 
be  of  opinion,  that  an  estate  in  fee  simple  vested  by  the  said  wiU  in 
Louisa  Browne,  a  judgment  is  to  be  entered  in  favor  of  the  plaintiff  in 
the  first  suit,  and.  for  the  defendants  in  the  second ;  and  vice  versa. 

The  court  desired  the  counsel  for  the  Brownes  to  begin. 

Accordingly  Messrs^  Wells  and  Dickerson  contended,  that  there  were 
no  express  words  in  the  will  to  vest  the  devisee  with  an  estate  in  fee 
simple,  nor  did  she  take  it  by  necessary  implication.  The  clause 
uder  which  Louisa  took,  was  strangely  inconsistent ;  the  first  part  of 
it  includes  both  real  and  personal  estate,  but  in  the  close  of  the  sentencOi 
it  is  narrowed  down  to  *^  plate,  moneys,  goods  and  chattels,  debts,  dues 
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and  demands. "  Under  snch  ambiguous  words,  the  heirs  at  law  of 
Samuel  Browne,  shall  not  be  stripped  of  this  property,  nor  shall  the 
same  go  out  of  the  family  of  the  husband,  without  the  clearest  inten- 
tion. This  intention  is  to  be  collected  from  the  whole  of  the  will,  so 
as  to  leave  no  doubt  in  the  mind.  Particular  cases  serve  rather  to  ob- 
scure and  confound,  than  to  illuminate  questions  of  this  kind.    8  Burr. 

1541. 

The  words  *^  as  to  all  my  worldly  estate, "  in  the  beginning  of  a  will, 

unconnected  with  any  particular  devise,  show  an  intention  to  dispose 
of  the  whole  estate,  but  will  not  carry  an  estate  that  is  clearly  omitted. 
1  Dall.  226.    Where  a  will  began  with  ^^  for  those  wordly  goods  and 
estates,  wherewith  it  has  pleased  God  to  bless  me,  I  give  and  demise 
to  A. ,  her  heirs  and  assigns  forever,  all  my  lands  at  B. ,  and  I  give 
and  bequeath  to  A.  aforesaid,  all  my  lands,  at  C. ''    A.  only  takes 
an  estate  for  life,  in  the  lands  at  C,  and  the  reversion  descends,  al- 
though the  will  contains  a  legacy  of  Is.  to  the  heir  at  law.    Dong. 
780,  (759.)    Whatever  may  have  been   former  decisions,  it  is  now 
clearly  settled,  that  such  introductory  words  are  not  of  themselves  suf- 
ficient to  carry  a  fee.  8  T.  B.  67.     The  rule  of  law  is  established  and 
certain,  that  express  words  of  limitation  or  words  tantamount,  are  nec- 
essaiy  to  pass  an  estate  of  inheritance.     1^.  502.    All  his  estate  will 
pass  every  thing  a  man  has  ;  but  if  the  word  all  is  coupled  with  the 
word  personal,  there  the  gift  will  pass  only  personalty.     Cowp.  306. 
A  strong  instance  of  the  inefficacy  of  introductory  words  to  pass  an. 
estate  in  fee  simple,  is  to  be  found  in  the  same  book,  657.    Denn  v, 
Gaskin.    There  must  be  express  words  or  necessary  implication,  to  vest 
in  the  devisee,  an  estate  in  fee  simple.    8  Wills.  418.    By  a  devise  of 
^^  all  my  goods,  leases,  estates,  mortgages, ''  &c.  an  estate  in  fee  does  not 
pass.    Cro.  Car.  447,  449.    The  operation  of  the  words  ^^  all  my  es- 
tate, "  is  fully  settled  in  Salk.  233.     Countess  of  Bridgewater  v.  Duke 
of  Bolton.    But  where  estate  is  mentioned  generally,  accompanied  with 
personal  things,  it  shall  be  restrained  to  personal.*    Money  will  not 
pass  by  a  devise  of  all  goods  and  things  of  every  kind,  where  the  de- 
visee has  a  money  legacy  at  the  outset  of  the  will.    2  Atky.  118. 
The  court  will  intend  an  intestacy,  in  favor  of  the  heir  at  law,  unless 
there  is  a  clear  intention  to  pass  the  real  estate.    lb.  103. 

The  court  stopped  Mr.  Milnor,  who  was  prepared  to  answer 
the  cases  cited,  and  to  cite  his  law  authorities;  They  said  it  was  int* 
possible  to  doubt  the  intention  of  the  testator,  on  the  face  of  tbe 
will.    He  has  used  strong  introductory  words,  which  fully  evince 

*The  book  adds,  "  but  noTer,  where  real  estate  is  menHoned ;  for  then  the  peraon* 
al  things  mentioned,  shall  be  considered  only  an  enuneration  of  thoee  ^eciflo  **^^"g)n.  ** 
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Ids  intention  of  disposing  of  all  his  property.  He  has  given  all  the 
rest  of  his  estate,  both  real  and  personal,  after  payment  of  his  debts 
tnd  faneral  expenses,  and  a  legacy  of  101.  to  his  nephew,  unto  Louisa 
Brownes  his  wife*  The  only  difficulty  on  the  will,  seems  to  be,  the  dis- 
coreiy  of  any  legal  or  rational  grounds,  why  she  should  not  take  an 
eBtate  in  fee  simple  in  the  premises. 

Judgment  for  Doughty  and  Groves  in  both  suits. 

The  following  cases  were  cited  by  Mr.  Milnor  on  the  trial.  2  Bac.  58 , 
Devise,  C.  Murray  v.  Wise  and  wife.  2  Yern.  564.  Free.  Gha.  264.  1 
Iq.  Ab.  177,  pi.  15.  Countess  of  Bridgwater  v.  Duke  of  Bolton,  1  Salk. 
236.  6  Mod.  106.  1  Equ.  Ab.  177,  pi.  17,  Carter,  v.  Horner,  4  Mod. 
89. 1  Show.  848.  1  Equ.  Ab.  177,  pi.  16.  Beeves  v.  Winnington,  4 
Mod.  45.  2  Show.  249,  2  Equ.  Ab.  299.  pi.  4.  Ibbetson  v.  Beck- 
with,  Talb.  Cas.  157, 160.  2  Equ.  Ab.  802,  pi.  28.  Tanner  v.  Morse, 
Talb.  Cas.  284.  8  Wms.  295.  Scott  v.  Albeny,  Com.  837,  840.  2 
Eqa.  Ab.  801,  pi.  19.  Wilson  v.  Robinson,  1  Mod.  100.  Barry  v. 
Edgworth,  1  Equ.  Ab.  178,  pi.  18.  2  Wms.  528.  Eidout  v.  Pain.  8 
Atky.  486, 498.  1  Vez.  10.  Bailis  v.  Gale.  2  Vez.  48,  49, 51.  Hurst 
T.Earl  of  Winchelsea,  2  Burr.  879.  1  BlafBep.  187.  Holdfast  ex 
dem.  Gowper  v.  Marten,  et  al.  1  Term  Rep.  411.  Fletcher  v  Smiton, 
3  Term  Bep.  656,  660.  Loveacres  ex  dem^  Mudge  v.  Blight,  and  wife, 
Cowp.  352,  868.  Grayson  v.  Atkinson,  1  Wils.  838. 1  Bac.  Supp.  364. 
Doe  ex  dem.  Burkit  and  wife,  et  al.  v.  Chapman,  1  H.  Bla.  228, 
Smith  et  al.  assignees  v.  Coffin,  and  wife,  2  H.  Bla.  444.  Anonymous^ 
SDall.  477.  Tuffnell  v.  Page,  2  Atky.  87, 38.  Macaree  v.  Tall.  Ambl. 
181.  Styles  ex  dem.  Bayment  and  wife  v.  Walford,  2  Bla.  Bep.  938. 
Ihellnsson  v.  Woodford,  4  Ves*  jr.  311. 
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ItiSPUBiicA  against  the  County  Commissioners  of  Philadelphia  county. 

Kiaduniu  will  not  lie  to  the  eommisaioQers  of  Philadelphia  county,  to  pay  the  salary 
of  the  keeper  of  the  gaoL 

Aatetate  cannot  be  repealed  by  non-nser. 

Bulb  to  show  cause,  why  a  mandamus  should  not  issue  to  the  county 
commissioners,  to  pay  the  salary  due  to  Philip  Edwards,  as  keeper  of 
tbegaol  of  the  city  and  county  of  Philadelphia,  and  the  intestate  thereon. 

By  the  act  ^*  to  reform  the  penal  law  of  this  state,"  passed  5th  April 
1790,  §  15,  it  is  directed,  that  the  keeper  of  the  gaol  with  the  appro- 
iMition  of  any  two  inspectors,  shall  provide  a  sufficient  quantity  of 
itoek  and  materials,  working  tools  and  implements  ;-for  the  expense 
thereof  the  inspectors  shall  draw  orders,  to  be  countersigned  by  the 
commissioners,  on  the  treasurer  of  the  county ;  and  the  said  keeper 
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shall  cause  lihe  accounts  to  beregalarly  kept.  2  St.  Laws  80T.  By  sect 
17,  if  any  frauds  shall  appear  in  such  accounts,  Ibe  particulars  hereof 
shall  be  reported  by  the  inspec  tors  in  writing  to  the  mayor  of  the  oily. 
By  §  22,  the  gaoler  shall  give  bond  to  the  treasurer  of  the  county,  in  5001, 
with  two  sureties,  conditioned  for  the  faithful  performance  of  his  trust ; 
his  salary  was  to  be  paid  in  quarterly  payments,  by  orders  to  be  drawn  on 
the  county  treasurer,  by  the  mayor ;  and  his  appointment  to  be  by  the 
mayor,  two  city  aldermen,  and  two  justices  of  the  peace.  But  by  another 
act  passed  8th  April  1795,  §  4,  the  powers  of  the  mayor  and  justices,  in 
theseparticulars,  wereto.be  exercised  ezclusiydy  by  the  inspectors.  3 
St.  Laws  773. 

The  keeper  of  tiie  gad  claimed  a  large  sum  of  money,  under  a  set- 
tlement with  the  inspectors,  and  orders  drawn  by  the  commissioners, 
wnounting  with  interest  thereon  to  the  15th  September  last,  to  $4883 
and  66  cents.  The  object  of  the  rule  was  to  obtain  a  decision  of  the 
court,  respecting  his  claim  of  interest. 

It  was  objected  in  behalf  of  the  commissioners,  that  Edwards  had 
not  giyen  an  official  bond  to  die  treasurer  as  the  laws  requires.  The 
party  must  suggest  whate>er  is  necessary  to  entitle  him  to  the  writ.  0 
Mod.  310. 

fle  must  show  that  he  has  right  to  the  remedy  prayed  for.  4  Burr. 
2191.  It  must  appear,  that  he  has  complied  with  all  the  necessary  re- 
quisites to  give  him  a  prima  facie  title.  8  Term  Rep.  575. 

As  to  the  exception^  it  was  preyed,  that  Edwards  first  acted  as  an 
assistant  keeper,  and  in  the  latter  end  of  1798,  was  appointed  principal 
keeper  of  the  gaol,  by  the  inspectors.  The  funds  oi  the  institution 
were  then  low,  and  the  inspectors  were  obliged  to  borrow  money  for  the 
public  use.  The  board  agreed,  that  if  he  would  permit  the  money  due 
to  him,  to  remain  in  their  hands,  it  would  be  an  adequate  security,  and 
they  would  pay  him  interest  therefore.  This  was  mutually  agreed  np* 
on  by  the  inspectors  and  Edwards. 

It  was  then  objected,  that  the  rule  should  haye  been  taken  on  the 
inspectors  of  the  gaol,  and  not  on  the  commissioners.  The  inspectors 
are  to  draw  the  orders  by  law,  and  the  powers  of  the  mayor,  &c.,  are 
now  yested  in  them.  A  mandamus  only  lies  to  the  party  bound  to  do 
the  act.  2  Term  Rep.  282. 

Hereupon  it  was  shown,  that  by  an  arrangement  made  between 
the  commissioners  and  the  inspectors,  the  former  were  allowed 
to  draw  the  orders  on  the  treasurer,  in  order  to  make  the  appro-* 
priations  to  meet  the  disbursements.  The  proposition  came 
from  the  commissioners,  and  was  acceded  to  by  the  board  of  in- 
spectozSy  fts  a  reasonable  measure.    The   practice  has   been    coa* 
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fbnnable  thereto  since  I8OO9  and  in  fact,  nine  orders  for  quarters  sal- 
aries had  been  signed  by  the  county  commissioners  in  fayor  of  Edwards, 
on  which  the  present  rule  was  obtained. 

To  this  it  was  answered,  and  so  resolved  by  the  court,  that  the 
agreement  of  the  commissioners  and  inspectors  is  a  mere  nullity,  so 
far  as  it  contravenes  the  act  of  assembly.  The  court  must  see  the  law 
carried  into  execution,  notwithstanding  a  practice  may  have  prevailed 
against  it.  A  statute  cannot  be  repealed  by  non-user.  2  Term  Rep.  275. 
b  would  be  an  arbitrary  assumption  of  power  in  the  court,  to  require 
bj  their  writ,  an  act  to  be  done  by  the  commissioners,  which,  if  the 
law  warranted,  it  must  be  done  by  other  persons,  by  express  words. 

Rule  discharged* 

Messrs.  E.  Tilgfaman  and  Hopkins  in  support  of  the  rule. 
Mr.  M'Eean  for  the  commissioners. 


BmtJAMiN  LsBDOM  agoiTist  PHHiTP  Panoakb  and  Rebbcca  his  wife 

late  Rebbcoa  Hopedts. 

Bole  to  ahow  cause,  why  a  new -trial  shoold  not  be  granted  on  the  ground  of  the  party 
bemg  unprepacred  at  the  trial,  denied. 

MonoN  for  a  nde  to  show  cause,  why  a  new  trial  should  not  be 
gribted.  The  cause  was  tried  at  Nisi  Prius,  at  the  last  sittings,  when 
a  Terdict  passed  for  the  plaintiff.  The  action  was  founded  on  a  debt 
rf  the  defendant's  wife  before  marriage,  which  was  chiefly  proved ; 
and  the  only  question  on  the  trial  was,  whether  the  defendants  were 
huband  and  wife  or  not.  One  Richard  Hunt  swore,  that  he  was  cas- 
BaDy  present  in  the  defendants'  house,  at  the  time  of  the  wedding  dins 
Bar,  though  not  an  invited  guest.  The  defendant  introduced  Rebecca 
Hopkins  to^the  company  as  his  wife,  and  one  of  them  saluted  her  a- 
nch;  he  acknowledged  her  as  his  wife  and  called  her  by  that  name 
They  lived  together,  and  he  heard  her  called  Mrs.  Pancake  at  least  one 
Imndred  timesi    She  was  generally  reputed  to  be  his  wife. 

Mr.  S.  Levy  for  the  defendant  read  several  affidavits  taken  since 
the  trial,  tending  to  show,  that  the  woman  came  to  the  defendants 
house  under  the  character  of  a  housekeeper  at, certain  stipulated  wages 
and  that  they  both  said  so ;  and  that  he  had  left  his  place  of  abode 
Bhortly  before  the  trial.  He  insisted,  that  the  general  reputation  had 
been  proved  by  a  single  witness  only,  not  the  best  character,  who  was 
iocidentally  present  at  the  time  of  the  supposed  wedding  dinner. 
None  of  the  original^guests  had  been  examined,  who  might  clearly  have 
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___^^ ^ .  • 

shown  the  fact  of  marriage,  if  it  really  existed.  The  cause  might  be 
of  great  consequence  to  Pancake,  against  whom  other  suits  might  be 
brought  on  the  same  ground.  In  fact,  fifteen  such  actions  had  been 
instituted  against.him,  and  this  verdict  would  have  a  decisive  influence 
in  those  causes.  Evidence  from  cohabitation  and  reception  by  the 
party's  family,  as  man  and  wife,  is  admissible  prima  facie  evidence 
of  marriage  to  go  to  the  jury ;  but  it  might  be  repelled  by  other  proof. 
1  Espin.  Rep.  214.  This  was  a  proper  case  for  the  court  to  interpose 
its  discretion,  and  grant  a  new  trial. 

Mr.  Gondy  for  the  plaintiff  urged,  that  all  this  proof  of  housekeep- 
ing ought  to  have  been  laid  before  the  jury  on  the  trial.  Pancake 
knew  the  ground  on  which  the  suit  was  founded,  and  should  have  been 
prepared  with  his  defence.  If  the  supposed  wedding  dinner  was  capa- 
ble of  explanation  it  ought  to  have  been  explained  at  the  time  ;  and 
he  might  have  subpoenaed,  his  witnesses  to  give  evidence  of  what  had 
passed.  Indeed,  the  reputation  of  the  witness  for  the  plaintiff  had  not 
been  attacked  on  the  trial.  If  it  had  so  happened,  witnesses  might 
have  been  adduced  to  testify  in  his  favor,  in  a  regular  mode  of  proceed- 
ing. It  will  not  be  denied,  that  the  evidence  which  went  to  the  jury 
was  correctly  legal.  The  case  which  has  been  cited,  fully  proved  it 
and  Harvey  v.  Harvey,  2  Bla.  Bep.  877,  is  mentioned  therein, 
which  establishes  the  same  rule  of  evidence.  A  jury  may  infer  a  mar- 
riage from  cohabitation,  reputation,  and  other  circumstances.  Morris 
T.  Miller.  4  Burr.  2053.  1  Bla.  Bep.  632.  S.  C  If  the  court 
would  grant  the  rule  under  the  circumstances  of  this  case,  it  will  en- 
courage every  person  who  comes  unprepared  to  make  motions  of  the 
same  nature. 

.Shippen,  C.  J.  was  of  opinion  the  rule  should  be  granted ;  but  the 
other  members  of  the  court  dissented  therefrom. 

Motion  denied. 
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Jambs  and  John  W.  Baker  for  the   use  of  Isaao  Hazelhurst  and 

Son  against  Andrew  G.  Smith. 

Isaac  Hazlehurst  and  Son  assignees  of   James  and  John  W.  Baker 

against  Andrew  0.  Smith. 

Emmeous  teste  of  fl.  fa.  by  derk,  tho'  executed,  is  amendable. 

On  a  jadgment  had  in  enn,  a  fi.  fa.  cannot  iflsue  returnable  to  the  last  return  day  of  the 

(eim,  tho*  goods  are  only  to  be  levied  thereon.  Aliter  of  formal  ficUtious  writs,  which 

Dsy  be  filed  of  course. 

Bulbs  to  show  cause,  why  the  executions  issued  should  not  be  set 
ttide,  and  restitution  awarded ;  and  that  the  plaintiffs  should  be  re- 
atnined  from  issuing  further  executions,  without  leave  of  the  court. 

The  bond  on  which  judgment  was  entered  up  in  the  first  action,  on 
the  1st  August  I8O1I,  was  conditioned  for  the  payment  of  $7836  and 
77  cents  on  the  29th  December  1804.  A  fieri  facias  was  taken  out 
(m  the  5th  October  preceding ;  returnable  on  the  4th  December  1804, 
being  the  first  return  day  of  the  term,upon  which  the  defendant's  store 
goods  were  levied.  On  an  application  to  the  chief  justice  in  the  vacation, 
he  ordered  the  execution  to  be  stayed,  until  the  December  term.  This 
bond  after  the  judgment,  on  the  22d  September  1803,  was  assigned  to 
Isaac  Hazlehurst  and  Son. 

The  bond  in  the  second  action  was  given  for  the  like  sum,  on  the 
22d  September  1804,  though  it  bore  date  on  the  2d  July  preceding, 
and  was  payable  on  the  27th  September  following.  Judgment  was 
ntered  up  thereon  on  the  7th  December  1804,  after  the  term  had  be- 
gun, and  on  the  next  day  a^.  fa.  issued,  tested  on  the  15th  September 
1804,  the  last  day  of  the  term,  .returnable  on  the  last  return  day  of 
December  term,  being  29th  December  1804. 

It  appeared  on  the  examination  of  witnesses,  that  the  goods  which 
were  the  consideration  of  the  first  bond,  were  originally  contracted  for 
on  the  14th  June  1804,  by  Robert  Barret  and  the  aforesaid  Andrew 
0.  Smith,  payable  by  their  notes  in  6,  7,  8,  9, 10, 11,  and  12  months, 
ud  secured  by  a  mortgage  on  a  country  seat  of  Barret.  It  was  after* 
wds  discovered,that  there  was  an  incumbrance  on  the  lands  intended  to 
be  mortgaged,  and  the  first  agreement  was  cancelled.  On  the  29  th  June 
fte  goods  were  sold  to  Smith,  payable  in  notes  from  6  to  12  months, 
for  $9736  and  77  cents.  The  repairs  of  a  store  $100,  were  added 
tlwreto,  and  a  credit  of  $2000  being  given  for  cash  and  notes  drawn 
by  Barton  Wallace,  payable  from  6  to  12  months,  the  debt  was  reduced 
to  $7836  and  77  cents,  for  which  the  first  bond  was  given. 

On  the  22d  September,  Samuel  Hazelhurst  told  Smith  he  was  afraid 
tihat  Barret  would  injure  this  concern,  having  given  several  notes  for 
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the  paTmeiit  of  his  private  debts.  He  proposed  the  giving  of  a  new 
bond  and  warranty  and  making  it  payable  immediately ;  Smith  was  in- 
daced  to  give  the  second  bond/under  Hazlehorst's  promises  to  befriend 
him  and  assist  him  with  goods  and  money.  This  bond  was  to  be  made 
use  of  in  case  of  danger,  if  things  went  wrong ;  but  this  as  one  of  tbe 
witnesses  swore  referred  particularly  to  Barret.  It  was  agreed  at  the 
time  that  Smith  should  give  his  notes  for  $500 ,  payable  every  thirty 
days,  the  first  payment  thereof  to  be  made  in  90  days,  in  discharge  of 
the  bond.  This  agreement  was  to  be  reduced  to  writing  by  the  attor- 
ney of  Hazlehurst,  but  it  was  not  done.  Od  the  2d  October,  Smith 
got  a  small  bale  of  goods  of  Hazlehurst  and  Son,  to  the  amount  of  200 
dollars,  and  afterwards  purchased  of  a  Mr.  Lancaster  1800  dollars 
worth  of  goods,  in  addition  to  his  stock. 

According  to  the  testimony  of  the  defendant's  clerk,  merchandize  to 
the  amount  of  $10,438  and  63  cents  at  prime  cost,  remained  in  the 
store  when  the  sheriff  levied.  Until  that  period  the  defendant  went  on 
with  his  sales,  making  a  profit  of  near  25  per  cent.  The  goods  on 
hand  would  have  averaged  a  profit  from  10  to  80  per  cent.,  except  the 
article  of  fans,  of  which  there  was  a  considerable  quantity.  But  one  of 
ike  city  auctioneers  estimated  the  value  of  all  the  goods  on  hand,  at 
their  auction  prices,  to  be  no  more  than  $5000. 

The  sheriff  swore,  that  the  first  execution  was  levied,  immediatelj  af- 
ter it  came  to  his  hands,  and  the  defendant's  store  was  then  locked  up. 
The  goods  were  afterwards  removed  to  save  the  high  rent  of  the  stota, 
and  arrangements  were  made  to  sell  them  in  the  most  advantageous  man- 
ner. Orders  were  given  to  him  to  sell  tor  two  instalments  due  1st  Jan- 
uary and  February  1805,  and  goods  assorted  to  the  market  were  sold 
exceeding  1100  dollars  at  auction,  at  their  fall  value.  Another  sale  was 
directed  for  the  instalment  of  500  dollars,  due  1st  March,  but  the  sale 
was  stayed  by  the  ordbr  of  the  court. 

The  court  desured  the  counsel,  who  were  to  show  cause,  to  confine 
&eir  argument  to  the  legality  of  the  execution  issued  in  the  second 
action.  It  seemed  impossible  to  justify  the  first  execution,  either  on 
the  ground  of  the  day  of  payment  specified  iherein,  or  of  the  instal- 
ments agreed  u:pon  on  ihe  22d  September.  That  execution  ms 
taken  out  on  the  6th  October  1804. 

The  counsel  for  die  plaintiffs  then  relinquished  their  first  executioii. 
They  were  wilHug  to  give  any  reasonable  delay ;  all  they  asked  was  to 
be  secured  in  their  just  demand,  of  which  they  would  be  wholly  stripped 
if  the  defendant's  rule  was  made  absolute. 
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The  ease  Prided  itself  into  two  questions.  1st*  Was  the  second 
ezeeation  inegnlar,  and  on  that  ground,  to  beset  aside?  2d.  If  it  was 
iiregaalar,  would  the  court  awaid  restitution  and  impose  terms  on  the 
pl&inti&? 

L  As  to  the  teste  of  the  execution  issued  on  the  8th  Docember,  it  was 
theactof  the  officer  of  the  court.  The  prmcipeoi  the  attorney  only 
pointed  out  the  day  of  the  return.  The  teste  is  a  mere  fiction.  In 
STarie^  of  instances,  it  necessarily  must  precede  the  judgment. 
There  is  teriias  legis  et  Veritas  facii.  The  teste  of  the  writ  must  be 
of  the  t»m,  although  the  writ  was  prosecuted  afterwards.  T.  Jones 
150.  The  true  time  of  issuing  a  writ  is  always  inquirable  into.  If 
die  teste  is  vicious,  point  out  another  day,  and  it  shall  be  set  right 
This  is  a  correct  rule.  It  is  laid  down  in  the  English  cases,  that  as 
between  the  parties,  an  execution  binds  from  the  teste;  but  it  is  highly 
questionable,  whether  this  position  be  correct  here.  A  fieri  fadat 
binds  from  its  deliyery  to  the  sheriff.  1  St.  Laws  641.  But  if  there  has 
been  any  irregularity  in  the  teste,  it  may  be  amended  as  the  mistake 
of  the  clerks  A  bill  of  Middlesex  filed  of  rec<^  may  be  amended 
agreeable  to  Ae  tniith.  There  is  a  distinction  between  amending 
those  mistakes,  which  are  occasioned  by  the  act  of  the  party,  and  of 
the  derk.  1  Term  Bep.  782, 788.  A  clerical  mistake  may  be  amend- 
ed in  the  return  to  a  mandamus,  after  the  return  has  been  filed.  Doug. 
180,  (185.)  A  verdict  may  be  amended  by  Ihe  judge's  notes.  lb.  862, 
(S77.)  ^ 

Lord  Mansfield  then  says,  it  was  impossible  to  believe  there  was' 
saeh  an  absurdity  in  the  law,  as  that  the  mere  mistake  of  the  officer 
should  be  without  a  remedy.  A  ca.  «a.  may  be  amended  even  after 
it  has  been  executed.  2  Bla.  Bep.  886,    2  Term  Bep.  787. 

Why  might  not  this>!./a.  be  made  returnable  on  the  second  return 
day  of  the  term  ?  There  is  a  mariced  difference  between  judicial  and 
vuzne  process  as  to  the  days  of  their  return.  An  execution  need  not 
be  Blade  returnable  the  term  aft(»r  it  issues ;  but  there  may  be  an  inter- 
vening  term  between  the  teste  and  return.  But  it  is  otherwise  as  to 
mtvnt  process  in  personal  actions.  1  CSrompt.  Pract.  865,  2  Salk. 
700.  2  Ld.  Baym.  776.  The  practice  however  is  uniform  with  us  to 
issue  original  process  returnable  on  ^e  last  day  of  the  term.  No 
ground  of  distincdon  can  be  pointed  out  unfavorable  to  our  argument 
The  legislature  make  no  difference,  but  declare,  in  order  to  obviate 
delays  and  inconvenience,  ^*  that  the  last  day  of  every  term  shall  be 
a  common  day  of  return  for  all  process,  original,  me9ne  or  judicial ; 
and  that  the  writs  and  process  returnable  on  the  last  day  of  the  term, 
shall  be  as  valid  and  effectual  in  all  cases,  and  to  all  intents  aaid  pur- 
poses, as  if  the  ssime  had  been  made  returnable  on  the  first  day  of  the 
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term."  Act  of  18th  April  1795,  sep.  2. 8  St.  Laws  770.  More  general 
or  comprehensive  language  oonld  not  be  made  use  of  to  legalize  such 
a  proceeding  as  the  present.  It  is  true,  in  Ewing  v.  M'Nair,  2  Dall. 
269,  the  coart  declined  giving  any  opinion  as  to  the  effect  of  taking 
out  a  ca.  sa.  retomable  to  the  second  return  day  in  order  to  charge 
special  bail,  or  of  tkfi./a.  with  like  return,  whereon  lands  might  be 
leried  within  the  county,  and  afterwards  sold  on  a  venditioni  expon^ 
as  J  returnable  on  the  first  day  of  the  following  term.  They  had  de- 
termined before  that  a  term  must  intervene  before  a  testatum  could 
issue ;  1  Dall.  884,  and  here  they  resolve,  that  on  a  judgnent  of 
September  term  1796,  a^.  fa.  might  be  minuted  on  the  roll,  as  made 
returnable  on  thelast  day  of  that  term,  whereon  to  ground  a  testatum 
fi./a.  to  another  county,  returnable  on  the  first  day  of  the  nextDecem* 
ber  term,  in  order  to  levy  upon  lands.  In  this  instance,  twenty-one  days 
intervened  between  the  time  of  issuing  the  execution  and  the  day  of  its 
return.  Matter  of  substance  is  at  least  equal  to  fiction.  It  could  be 
of  no  moment  to  the  defendant,  in  the  case  of  goods  levied,  whether  the 
fieri  facias  was  made  returnable  to  the  last  day  of  December  term 
1804,  or  to  the  first  day  of  the  present  March  term  1805.  In  either 
case  the  sheriff  might  sell  the  goods  immediately  after  advertising 
them :  and  this  consideration  forms  an  important  difforence  between 
goods  and  lands  levied. 

n.  The  inevitable  consequence  of  ihe  court's  awarding  restitution, 
if  the  execution  stricii  juris  should  be  deemed  irregular,  must  be  the 
loss  of  the  debt.  The  court  have  a  discretion  in  this  particular,  and 
will  not  summarily  interpose  their  authority  unless  injustice  has  been 
dearly  done.  The  point  is  new  and  not  free  from  doubt.  The  suitor's 
remedy  has  not  been  accelerated  by  his  issuing  the  execution  in  the 
present  mode.  If  the  defendant  has  been  injured,  he  has  his  remedy 
by  action,  and  will  recover  damages  proportioned  to  the  wrong  he  has 
sustained.  On  the^2d  September,  he  acquiesced  in  the  plaintiff's 
right  to  an  immediate  execution.  It  will  be  said  that  a  parol  con- 
tract intervened,  and  controled  this  right.  Parol  evidence  will  not  be 
permitted  to  vary  a  written  agreement.  8  Wils.  275.  Why  was  tbe 
new  bond  made  payable  in  five  days,  if  ihe  creditors  were  to  wait  for 
the  first  instalment  of  500  dollars  until  the  1st  January  t  Why  was 
llie  bale  of  goods  added  to  the  orignal  debt,  unless  the  payment  of  the 
debt  was  intended  to  be  accelerated  ?  In  no  stage  of  the  business  does 
there  appear  any  violation  of  good  faith  on  the  part  of  the  plaintiflb, 

or  of  the  obligees. 
The  counsel  in  support  of  the  rule  observed,  that  though   the 

plaintiffs  had  acquiesced  with  the  court's  opinion  that  the  first  eze- 

cation  was    wholly  unsupportablO)  yet  it   was   of  importance    to 
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eooflider  the  effecta  of  it.  All  the  store  goods  of  the  defendant  had  been 
levied  no  prematurely,  locked  up  and  removed,  until  the  second  fi,  fa. 
isBoed  on  the  8th  December.  T  he  chief  justice  had,  by  his  order  in. 
the  vacation,  stayed  proceedings  until  the  court ;  and  it  was  most 
highly  improper  for  the  plaintiffs  to  take  out  an  execution  on  the  se- 
cond bond  given  for  the  same  debt,  while  the  matter  remained  ^uA- 

The  second  fi.  fa.  was  irregular,  boih  as  to  its  teste  and  return.  A 
judgment  entered  in  any  part  of  the  term  or  subsequent  vacation,  re« 
litee,  back  to  the  first  day  of  the  term.  7  Term  Rep.  21.  1  Ld.  Baym. 
696.  The  second  judgment  was  confessed  after  the  term  had  com- 
menced, and  the  declaration  could  only  have  been  entitled  of  December 
term  1804.  The  process  on  it  should  therefore  have  been  tested  on 
the  first  day  of  that  term  ;  or,  as  it  issued  in  term  time,  on  the  day 
thereon  it  was  made  out,  according  to  the  usual  practice.  The  testing 
it  on  the  15th  September  preceding  was  a  perfect  novelty.  But  the 
eiror  is  now  rolled  on  the  officer ;  and  it  has  been  contended,  that  consid- 
ering it  as  his  act,  it  is  amendable.  But  this  cannot  be  done  with- 
out folly  paying  the  costs  thereof. 

The  intention  of  the  act  of  18th  April^l795,  is  expressed  to  be,  to 
prevent  the  delays  and  inconvenience  which  arose  from  the  want  of  a  sec- 
ond return  day  in  the  Supreme  Court  in  each  term,  as  well  in  the 
commencement  as  in  the  prosecution  of  suits.  Before  the  act  passed, 
a  court  was  lost  in  many  instances,  where  technical  rules  of  law  were 
to  be  pursued.  It  was  designed  thereby,  that  the  party  should  elect 
vhether  his  process  should  be  made  returnable  to  the  &st  or  last  days 
of  the  term,  not  that  on  a  judgment  obtained  during  a  term,  lands 
might  be  sold  within  a  fortnight  afterwards,  or  special  bail  made  char- 
geable within  that  short  period.  But  the  law  only  holds  in  cases  of 
dection.  Previous  thereto,  on  a  judgment  with  a  cesset  until  next  term, 
aj!./a.  might  be  filed  returnable  to  such  term,  whereon  to  ground  a 
tuUUum.  The  act  waa  meant  to  accelerate  the  proceedings,  were  to 
preserre  consistency  in  the  law,  time  must  be  allowed  to  file  a  ficiti- 
tionswrit ;  as  in  the  case  of  testatum  executions,  or  writs  of  dtstrin- 
gas  juraiores  founded  on  supposed  venirefacias^s.  In  December 
term  1796,  the  court  adopted  this  difference  between  real  and  fictitious 
writs  in  Swing  v.  M'Nair,  and  the  uniform  usage  of  this  court  has 
been  conformable  thereto,  in  cases  of  judicial  process.  When  goods 
we  levied  upon,  an  execution  returnable  at  a  short  day,  certainly  urges 
the  sheriff  to  sell  immediately. 

It  is  not  denied,  that  original  process  often  issues  to  the  sec- 
ond return  day  of  the  term;  but  it  is  obviously  founded  in 
error,  wheie  the  party  had  no  election.    To  say  the  most  of  it,  the 
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only  ground  on  which  it  can  rest,  is  the  cotemporaneons  exposition  of 
of  the  act  practiced  under,  above  nine  years,  and  which  is  now  become 
the  evidence  of  right. 

On  the  14th  June  the  goods  were  sold  to  Berret  and  Smith,  who  were 
to  give  their  notes  therefor,  payable  from  six  to  twelve  months.*  That 
contract  being  rescined,  a  new  agreement  of  the  same  nature  was  made 
with  Smith  on  the  27th  June,  and  allowing  for  the  three  days  of  grace, 
the  first  note  would  not  be  payable,  earlier  than  1st  January  1805. 

The  first  bond  must  have  been  understood  as  subject  to  those  terms. 
The  second  bond  was  controlled  by  the  collateral  agreement  of  pay- 
ment by  instalments.  No  danger  was  contemplated  except  as  arising 
from  the  conduct  of  Berret.  The  defeasance  to  the  bond  was  to 
have  been  drawn  by  the  attorney  of  the  plaintiffs ;  and  it  must 
be  considered  as  if  executed  and  notes  given  under  it.  This  agree- 
ment must  evidently  have  been  designed  to  shelter  the  defendant  from 
the  rigour  of  the  plaintiffs.  *  The  former,  if  possessed  of  one  ray  of 
reason,  could  never  have  intended  to  surrender  himself  wholly  to  the 
latter,  and  submit  his  credit^  the  liberty  of  his  person  and  his  property 
in  the  store,  altogether  to  their  pleasure.  But  the  plaintiffs,  by  a 
most  unwarrantable  proceeding,  have  locked  up  his  store  on  the  5th 
October,  upon  a  bond  not  payable  until  the  29th  December  following, 
when  no  instalment  is  pretended  to  be  due. 

Fraud  may  arise  from  the  subject  of  the  bargain  itself,  such  as  no 
man  in  his  senses,  and  not  under  delusion,  would  make  on  the  one 
hMid  ;  and  as  no  honest  or  fair  man  would  accept  on  the  other.  The 
common  law  takes  notice  of  such  inequitable  and  unconscionable  bai^ 
gains.  And  fraud  may  also  be  presumed  from  the  circumstances  and 
condition  of  the  parties  contracting.  1  Fonbla.  114.  If  there  be  such 
inadequacy  of  consideration,  as  to  show  that  the  person  did  not  under- 
stand the  bargain  he  made,  or  was  so  oppressed,  that  he  was  glad  ta 
make  it,  knowing  its  inadequacy,  it  will  show  a  command  over  him, 
which  may  amount  to  a  fraud.  lb.  118.  2  Bro.  Gha.  Sep.  175.  For 
the  cases  which  an  injunction  will  lie,  to  stay  proceedings  at  law,  see 
2  Harr.  Cha.  Pract.  222-8.  It  lies  when  a  bond  has  been  sued,  con-  • 
trary  to  agreement.  2  Com.  Dig.  Ganceiy,  D.  8,  pa.  48,  (228,  pi.  9)  A 
bond  and  covenant  shall  be  taken  as  one  agreement,  and  construed  to- 
gether. 2  Yem.  519  An  injunction  in  general  lies,  to  restrain  any  injury 
and  mischief  not  e9sy  to  be  repaired:  1  Woodes.  206. 

The  court  will  judge,  whether  the  necessary  consequence  of 
pronouncing  the  second  execution  to  be  irregular,  isnot  an  av:ard 
of  restitution;  2  Bac.  789,  Execution  P,  2  Tidd.  748,  Oro.  Jae« 
246,  Barnes,  196,  207  ;  or  if  they  should  be  of  opinion  that    this 
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k  discretionftry  with  tiiom,  whether  the  oircumstttDoes  of  the  case  as 
disdosed  in  eyidenoe,  do  not  folly  warrant  their  interpositioni  .and  an- 
thorise  the  making  of  the  whole  role  absolute. 

Shippen,  C.  J.,  did  not  attend  the  argument,  and  therefore  gave  no 
(finion. 

Teates,  J.  It  has  been  admitted,  that  ihe  execution  which  issued 
on  the  5th  October  in  the  first  action,  cannot  be  supported.  On  the 
face  of  the  bond  the  money  was  not  due  until  the  29th  Decern* 
ber,  nor  was  any  part  of  it  payable  until  January  following^ 
under  the  parol  agreement  of  paying  it  by  iostalments.  Besides,  the 
bond  on  which  the  judgment  was  entered,  was  surrendered  to  the  de- 
fendant, before  the  execution  issued  ;  and  a  new  bond  wap  executed 
psjable  on  the  27th  September.  On  both  grounds  therefore^  the  first 
fimfcuias  clearly  cannot  be  maintained. 

The  greatest  difficulty  rests  on  the  regularity  of  the  second  execu- 
tioD,  at  the  suit  of  Hazelhurst  and  son,  issued  on  the  8  th  December, 
ipon  die  judgment  entered  up  on  the  preceding  day,  returnable  to  29th 
December  1804,  being  the  last  return  day  of  the  term, 

I  do  not  take  into  consideration  the  teste  day  of  this  fi,  fa.  Because 
if  it  was  erroneous  merely  in  this  particular,  it  being  the  mistake  of 
the  officer  without  special,  directions,  it  may  be  amended,  according  to 
the  authority  of  many  cases.  The  strength  of  the  objection  is,  that 
the  judgment  being  confessed  of  December  term,  after  the  court  had 
begun  to  sit,  no  real  execution  could  issue,  returnable  at  an  earlier  day 
than  the  next  March  term. 

The  plaintiff's  counsel  have  contended,  that  the  general  words  of 
the  act  of  18th  April  1795,  comprehend  this  case.  It  extended  '^  to 
iD  writs  original,  mesne  or  judicial  process  or  other  proceeding, 
which  might  be  made  returnable  at  the  election  of  the  party  suing  out 
the  same,"  &c.  They  assert,  that  it  is  the  uniform  practice  to  iissue 
nem^  process,  after  the  term  has  commenced,  returnable  on  the  last 
mom  day  of  the  same  term ;  and  that  no  distinction  can  be  drawn 
bom  the  expressions  in  the  act,  between  mesne  and  judicial  process. 
On  the  other  hand,  it  has  been  insisted,  that  the  issuing  of  mesne 
pocess  in  such  cases  was  a  common  error,  which  having  prevailed  for 
Mtrly  ten  years,  was  mellowed  down  into  evidence  of  right,  and  could 
not  be  attended  with  any  bad  consequences ;  but  that  stricH  juris ^ 
Ae  practice  ought  to  have  been  restrained  to  cases,  where  the  party 
had  an  election^  to  make  his  process  returnable  to  the  first,  or  second 
leturu  days. 

Swing  et  aL  t.  M'Nair,  2  Dall.  269,  has  been  cited  on  *  both 
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sides,  determined  in  December  term  1796.  According  to  mj  note  of 
that  case,  the  coort  declared,  ^^  that  where  the  filing  of  writs  was  merely 
formal,  as  in  the  matter  then  before  the  court,  of  filing  aj*!.  fa.  whereon 
to  ground  a  iesiaium^  or  of  a  venire  facias  whereon  to  found  a  dis^ 
tringasy  in  order  to  accelerate  a  trial,  no  injury  whatsoever  could 
arise  from  making  afi,  fa,  or  venire  y  returnable  on  the  second  re- 
turn day  of  the  term.  But  the  adoption  of  the  same  practice,  as  to 
suing  out*a  ca.  sa.  whereon  to  charge  a  special  bail,  or  a  fi.  fa.  to 
levy  lands,  whereon  a  venditioni  exponas  might  immediately  issue, 
required  more  consideration ;  as  these  did  not  appear  to  be  the  delays 
and  inconvenience  intended  by  the  legislature,  to  be  remedied  by  the 
law  of  18th  April  1795.'*  Salk.  589.  2  Barnes,  169,  171, 174.  1 
Barnard,  p.  R.  892.  2  Tidd.  748. 

The  court  thus  early  distinguished  between  formal  fictitious  writs, 
which  might  be  filed  as  matters  of  course,  and  real  writs,  which  re- 
quired the  effective  services  of  the  ministerial  officers.  But  it  has  been 
urged,  that  no  serious  evils  could  arise  in  the  present  instance,  the^. 
fa.  being  levied  on  goods ;  and  that  though  the  Ji.  fa.  had  been 
made  returnable  on  the  first  day  of  the  March  term  ensuing,  the  sher- 
iff might  sell  on  the  delivery  of  the  writ,  after  duly  advertising  the  per- 
sonal property.  It  will  not  be  denied,  that  the  fi.  fa.  being  made 
returnable  at  a  short  day,  necessarily  quickens  the  sheriff's  pace.  If 
the  present  execution  can  be  maintained,  even  considering  its  teste  to 
be  amended,  the  consequence  must  be,  that  on  cftery  judgment  ob- 
tained by  confession,  or  on  a  verdict  during  the  >term,  an  execution 
against  the  body,  or  lands  and  goods  of  the  defendant,  may  immedi- 
ately issue  to  the  last  return  day  of  the  term,  which  the  majority  of 
this  court  conceive,  was  never  contemplated  by  the  law  of  1795.  We  are 
fortified  in  our  opinion,  by  the  sentiments  of  the  court,  expressed  in 
Ewing  et  al.  v.  M'Nair,  and  the  uniform  practice  of  the  bar.     Atten- 

m 

tive  as  those  gentlemen  are  to  their  client's  interests,  this  is  the  single 
instance,  wherein  an  effective  execution  nas  been  issued  to  the  second 
return  day  of  the  term,  on  a  judgment  entered  up  the  same  term.  It 
is  strong  evidence  of  their  sense  of  ihe  practice.     . 

We  have  been  called  upon,  to  award  restitution  of  the  monies  and 
effects  levied,  and  under  the  circumstances  of  this  case  to  impose  tonns 
on  the  plaintiffs. 

This  applies  to  the  legal  discretion  of  the  court. 

We  are  not  insensible  to  the  harshness  of  the  measures  par- 
sued  by  Mr.  Samuel  Hazelhurst,  in  levying  on  all  the  goods  of 
the  defendant,  by  an  illegal  execution,  and  locking  them  up  from 
the  6th  October,  while  interest  was  running  on  upon  the  second 
bond:  but  we  sJso  know,  from   what  passed   during   the    argu- 
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mmtj  that  if  the  amount  of  sales  is  restored  to  the  defendant,  a 
probible  if  not  certain  loss  will  be  incurred  bj  the  plaintiffs.  Besides, 
(he  terms  of  the  act  are  not  snfScientlj  clear  and  precise,  to  exclude 
reasonable  grounds  of  doubt,  on  its  true  construction. 

Unler  these  impressions,  we  do  not  think  ourselves  warranted  to 
interpose  the  summary  powers  of  the  court,  as  prayed  for  by  the  de- 
feodant's  counsel ;  but  find  ourselves  constrained  to  leave  the  party  in- 
jared  to  his  remedy  at  law  by  an  impartial  jury.  At  the  same  time, 
we  flatter  ourselves  that  the  distressed  situation  of  the  defendant,  and 
a  sense  oT  justice  and  propriety  on  the  part  of  the  plaintiffs,  will  in- 
duce an  early  compromise  and  settlement  of  this  unfortunate  business' 

Smith  J.  concurred. 

Brackenridge  J.  lam  of  opinion,  that  the  first  execution  was  irregu- 
lar, bat  not  so  of  the  second.  I  think  the  second  execution  is  both  with- 
in the  plain  words  and  policy  of  the  second  section  of  the  act  of  18  th 
April  1795.  The  shadow  follows  the  substance,  and  why  shall  we  not 
porsae  the  expressions  of  the  legislature,  which  show  best  their  true 
meaning?  I  am  decidedly  of  opinion,  that  the  defendant  should  have 
his  remedy  by  his  personal  action,  and  agree  fully  with  the  sentiments 
of  the  court  already  expressed,  except  so  far  as  they  respect  the  return 
day  of  the  second  execution. 

Executions  in  both  actions  set  aside,  and  the  rules  made  absolute 
80  far,  but  no  furdier.  ^ 

Messrs.  Ingersoll  and  Rush,  pro  quer, 
Messrs.M.  Levy  and  Wilson,  pro  def. 


Albxaitdbb  M'Oawlet  against  Thomas  Bbowke  Smith. 

^0  baO  in  slander  or  suit  for  a  libel,  unless  there  be  special  damagei  or  the  charge  bo 
ofagrossnaturoi. 

HonoN  to  discharge  the  defendant  on  common  bail. 

The  action  was  brought  for  slanderous  words,  spoken  of  the  plaintiff 
as  an  innkeeper.  The  words  were,  ^^he  robs  the  travelers'  horses 
of  their  oats,  but  charge  the  oats  to  the  travelers."  There  was 
*bo  a  publication  in  the  Aurora,  on  the  same  subject. 

Per^  cur.  Unless  some  special  damage  can  be  proved,  or  the 
vofds  spoken  charge  the  defendant  with  a  crime  of  a  gross  nature,  it 

leatee,  VoL  IV.  13 
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ia  the  coarse  of  the  coart  unifonnlyy  to    discharge  the  defendant  in- 
slander,  on  common  bail:  and  the  defendant  was  discharged  according 

Mr.  T.  Ross,  jpro  quer.     Mr.  J.  Sergeant,  pro  d^. 


The  Guardians   of  the  Poor  of  the  City  of  Philadelphia  against 

William  Lawkbncb. 

Where  the  plaintiff  or  his  attorney  deems  it  necessary  to  put  an.  officer  in  the  defen- 
dant's hoise  to  preserve  the  lien  of  an  execution  the  withdrawing  of  him  and  suf- 
fering the  defendant  to  go  on  as  usual  with  his  business,  is  relinquishment  of  the 
execution. 

Motion  on  behalf  of  the  plaintiffs,  to  take  the  money  raised  by  the 
sale  of  the  defendant's  goods,  oat  of  court. 

It  appeared,  that  an  execution  had  issued  against  the  real  and  per- 
sonal property  of  WiUiam  Lawrence,  as  collector  of  the  poor  rates,  and 
also  of  Robert  Erwin  and  Joseph  Bispham,  the  sureties  in  his  ofiScial 
bond,  on  the  16th  March  1801. 

On  the  next  day  Lawrence  pressed  the  treasurer  of  the  poor  to  giye 
him  a  respite  for  60  days,  but  he  would  only  indulge  him  for  two  days. 
On  the  22d  March,  Zaligman  Phillips,  the  attorney  of  the  plaintiffs, 
directed  the  sheriff  by  a  note,  to  raise  the  money  in  the  most  expendi- 
tious  manner,  against  all  the  defendants ;  and  on  the  same  day,  tho 
goods  were  levied  on  by  one  of  the  sheriff's  officers,  and  a  schedule  of 
them  taken. 

On  the  26th  March,  Phillips  again  wrote  to  the  sheriff,  to  use  all 
diligence  to  collect  the  money.  On  the  29th  March,  Bispham  gave 
his  note  to  Erwin  for  ^1639  and  60  cents,  payable  in  60  days,  who 
indorsed  it  to  the  plaintiffs,  and  a  receipt  was  given  by  their  attorney 
for  the  note,  which  when  paid,  was  to  go  to  the  credit  of  the  duplicate* 
Previous  thereto,  when  the  officer  levied  on  the  goods,  he  placed  a  per- 
son in  the  house  to  keep  the  possession  of  them.  When  Mr.  Phillips 
received  the  note  from  Erwin.  he  wrote  to  the  sheriff  on  the  same  day 
to  discharge  the  goods,  (or  withdraw  the  execution  )  as  the  matter  was 
compromised.  This  note  was  not  produced  to  the  court,  having  been 
mislaid ;  but  two  witnesses  proved,  that  they  had  seen  it  in  the 
sheriff's  office,  in  the  hand- writing  of  Phillips  ;  but  the  sheriff's  written 
order  to  Thomas  Fisher,  his  bailiff,  dated  on  the  same  29th  March, 
was  produced  wherein  he  directed  him  ^*to  withdraw  the  man  who 
is  in  custody  of  the  defendant's  property,  it  lying  at  defendants  risk. 
Liwrence  will  pay  him  7s.  6d.  per  day.  The  word  defendant's,  was 
evidently  inserted  by  mistake,  instead  of  plaintiffs. 

In  pursuance  thereof,  the  person  who  was  left  in  the  ho«se  to  keep 
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possession  went  away ;  and  Lawrence  opened  liis  shop,  and  fol- 
lowed his  business  as  formerly,  until  a  fitra  fadcLs  issned  against 
Urn  on  the  IStli  April  following,  and  Samnel  Pancoast,  his  surety,  at 
die  suit  of  the  mayor,  aldermen,  and  oommonal^  of  the  city,  for  the 
urears  of  other  taxes,  whereof  he  was  collector. 

The  goods  were  levied  thereapon  and  the  shop  again  was  shut  up  ; 
tnd  the  goods  were  sold  at  public  rendue  upon  the  20th  April,  and  1st 
June  1804,  under  the  latter  execution. 

The  contest,  to  which  of  the  executions  the  moniey  arising  on  the 
sales  should  be  applied,  was  in  fact  between  Erwin  and  Pancoast,  the 
different  sureties  of  the  defendant  Lawrence. 

After  considerable  argument  by  Messrs.  E.  Tilghman,  M.  Levy 
and  Phillips,  for  the  plaintiffs,  and  Messrs.  Hallowel,  Porter  and  J. 
Sergeant,  for  the  defendant,  the  court  said,  that  they  had  heretofore 
declared  their  opinions  in  several  cases,  that  by  the  practice  of  Penn- 
sjlTania,  the  plaintiff  did  not  lose  his  lien  on  a  fi.fa,  by  the  sheriff's 
not  removing  the  goods  )evied  upon,  unless  their  continuance  in  the 
defendant's  possession,  led  to  a  false  credit  and  injured  third  persons. 
Tbe  practice  was  different  in  England,  which  it  seems  has  been  adopt- 
ed hj  the  Circuit  Court  of  the  United  States,  for  this  district.  It  is 
there  held,  that  the  goods  of  the  defendant  must  be  removed  to  a  place 
ofsafecostodyina  rea8onable|time,  otherwise  the  officer  who  was  placed 
inihe  house  would  become  a  trespasser ;  and  the  late  practice  in  this 
%  is  said  to  be  comformable  thereto.  Such  appear  to  have  been  the 
soitunents  of  Mr.  Phillips,  the  plaintff's  attorney  on  the  present  oc- 
casion; and  if  he  and  the  sheriff  judged  it  necessary,  in  order  to  pre- 
Knrethe  lien  of  the  first  execution^on  the  goods,  to  keep  an  officer  in  the 
defendant's  house,  the  withdrawing  of  him  afterwards,  and  suffering 
tbe  defendant  to  go  on  with  bis  usual  business,  must  be  deemed  a  re- 
lioqaishment  of  the  effect  of  that  execution.  That  point  being  estab- 
lished to  the  satisfaction  of  the  court,  the  motion  must  be  denied. 

The  plaintiff's  counsel  cited  Chancellor  v.  Phillips,  Cummins  v. 
M'Doagal,  Levy  v.  Wallace,  and  Swift  et  al.  v.  Eantner,  decided  in 
this  court. 

• 

The  defendant's  counsel  cited  1  Wils.  44. 1  Yea.  245.  2  Bla.  Rep. 
1218.  United  States  v.  Cunningham,^  decided  26th  Hay  1802,  in  Cir- 
eoit  Conrt  of  U.  S.,  and  Bamers  v.  Billington,  April  ISOS,  in  same 
court. 
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Joseph  Welch  against  Archibald  Murrat. 

He  who  compUdns  of  irregularity,  should  early  apply  to  the  court    SherifTa  sales  ^^ 
life  estates  in  lands,  will  not  be  readily  set  aside. 

On  a  venditioni  exponas  returnable  to  September  term  1804,  one 
undivided  sixth  part  of  a  house  and  lot  in  the  city,  was  returned  sold 
to  the  plaintiff,  during  the  life  of  the  defendant. 

A  motion  was  entered  in  December  term  1804,  to  set  aside  the  sale, 
on  the  ground  of  irregularity. 

The  motion  was  made  in  behalf  of  Joshua  B.  Bond,  a  creditor  of  the 
defendant,  but  who  had  obtained  no  judgment  against  him.  He  was 
supposed  to  be  in  a  distant  part  of  the  state,  and  was  entitled  to  the 
property  in  right  of  his  wife. 

It  appeared  that  the  premises  were  duly  adyertised  for  sale,  on  the 
13th  July  1804.  Adam  Clampfer  the  sub-sheriff,  was  directed  to  at- 
tend the  sale,  but  omitted  it  in  the  hurry  of  business.  The  sale  was 
adjourned  to  a  period  within  ten  days,  and  was  not  again  advertised. 
A  fair  sale  then  took  place.  Bond  did  thereat,  but  the  plaintiff  was  the 
highest  bidder :  and  in  consequence  thereof,  paid  off  a  prior  judgment. 

Mr.  Wallace  for  the  plaintiff,  took  several  exceptions  to  the  motion. 
1.  The  application  is  not  made  by  the  defendant,  or  any  authorized 
agent  in  his  behalf.  Bond  has  no  lien  on  the  premises  ;  he  made  no  ob- 
jection to  the  sale  at  the  time,  but  actually  bid  thereat.  A  complaint 
from  him  of  inadequacy  of  price,  under  such  circumstances,  will  not 
be  respected. 

2.  If  it  is  competent  to  him  to  object,  he  ought  to  have  come  for- 
ward in  due  time.  In  all  cases  of  irregularity,  the  par^  should  apply 
to  the  court  as  early  as  possible,  and  if  he  either  proceeds  himself 
after  discovering  the  irregularity,  or  lies  by,  and  suffers  the  Other  party 
to  proceed,  the  court  will  not  assist  him.  2  Tidd.  271.  8  T.  R.  10,  5 
T.  R.  254.  264.  Here  he  has  been  faulty  in  both  particulars. 

8.  Here  a  life  estate  only  has  been  sold;  and  the  estate  may  run 
out  before  a  second  sale,  which  would  be  prejudicial  to  all  parties. 

Mr.  W.  Tilghmah  in  support  of  the  motion.  Bond  is  a  creditor^  and 
of  course  interested.  But  even  a  stranger  may  suggest  to  the  court  a 
gross  irregularity  in  a  sheriff's  sale.  It  is  impossible  there  can  be  an 
adjournment,  when  the  proper  oflScers  did  not  attend  according  to  the 
advertisement.  It  is  the  same  thing  in  this  instance,  as  if  the  prem- 
ises had  never  been  advertised  before.  We  come  in  early  enough  with 
our  objection,  at  any  time  before  the  acknowledgment  of  the  shexiSPs 
deed. 
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Bj  the  court.  Unquestionably  there  has  been  irregularty  ;  but  the 
delay  in  the  application  of  Bond,  who  bid  at  the  sheriff's  sale,  and  suf- 
fered the  plaintiff  to  discharge  an  eariier  lien  on  the  property,  and  the 
nature  of  the  estate  sold,  forbid  us  to  interfere.  The  interest  of  the 
defendant  may  cease  before  a  second  sale,  or  the  premises  may  not  be 
aold  again  for  the  same  sum.     We  have  no  proof  of  inadequacy  of 

price. 

Motion  denied. 


■  »■  #  ^  »■ 


JosBPH  Welch  against  Aslostbald  Murray. 

[S.  C.  4  Ball.  320.] 

li  l)etweeii  creditors,  the  priority  of  their  judgments  is  governed  by  the  times  of  their 
entry,  and  not  by  relation  to  the  preceding  term. 

A  CASE  was  also  filed  for  the  opinion  of  the  court,  on  a  rule  to  bring 
ittto  court,  the  money  proceeding  from  the  sale  made  by  the  sheriff. 

On  the  29th  July  1798,  the  defendant,  Murray,  executed  to  the 
plaintiff,  Welch,  a  bond  in  the  penalty  of  2500  dollars,  with  a  warrant 
of  attorney  to  confess  judgment ;  by  virtue  of  which  warrant,  judg- 
ment was  signed  in  the  Supreme  Court  inf avor  of  the  plaintiff  against 
tke  defendant,  on  the  7th  August  1798,  for  the  penalty  of  the  bond. 
The  declaration  was  entitled,  and  the  judgment  entered  as  of  the  pre- 
ceding March  term. 

On  the  2d  August  1798,  the  defendant  executed  to  Catharine  Ew- 
iog,  abend,  in  the  penalty  of  240  dollars,  with  a  warrant  of  attorney 
to  confess  judgment ;  by  virtue  of  which  warrant,  judgment  was  en- 
tered in  the  Court  of  Common  Pleas,  for  the  said  Catharine  Ewing 
against  the  defendant  on  the  3d  August  1798.  The  declaration  was  en- 
titled, and  the  judgment  entered  as  of  the  preceding  June  term. 

Welch  took  out  execution,  and  sold  the  defendant's  real  estate ;  and 
tbe  proceeds  being  insufficient  to  satisfy  both  judgments  the  question 
for  the  opinion  of  the  court  is,  whether  the  said  Catharine  Ewing  is 
entitled  to  be  paid  the  amount  of  the  judgment  by  her  entered,  before 
payment  is  made  to  the  said  Welch  ? 

Mr.  Wallace  for  the  plaintiff,  Welch.  The  only  question  is,  which 
judgment  has  the  priority  in  law  ? 

Judgments  at  common  law,  between  subject  and  subject,  relate  no 
farther  back  than  the  first  day  of  the  term  in  which  they  were  recovered, 
in  respect  of  the  lands  of  the  debtor.  And  now  by  the  jstatute  of  frauds, 
29  Car.  2,  c.  3,  the  judgment  shall  not  bind  the  land  in  the  hands  of 
t  bona  fide  purchaser,  but  only  from  the  time  of  signing  the  same.  8 
BL  Com.  420.  At  common  law,  every  judgment  in  vacation,  elates 
to  the  first  day  of  the  preceding  term.   A  statute  acknowledged  on  the 
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22d  January  between  ihe  essoin  day  and  the  first  day  of  fall  tenn> 
was  postponed  to  a  judgment  confessed  on  the  23d  January*  Stanford 
V.  Cooper.  Cro.  Car.  102.  S .  C.  Hutt.  95.  S.  C.  Hek.  72.  S.  C.  14 
Vin.  616,  pi.  6. 

Every  judgment  en  tered  before  the  essoin  day  of  a  term,  is  of  the 
term  precedent :  .but  if  entered  after  the  essoin  commenced,  it  is  of 
the  present  term.  12  Mod.  519.  6  Mod.  191.  Yelv.  85.  Unless  the 
contrary  appears  of  record.  3  Burr.  1596.  The  reason  is  given  for 
this  relation.  The  term  and  vacation  are  considered  as  one  day.  1 
Wils.  39.  Lord  Porchester's  case  is  mentioned  by  Buller  J.  in  1  T. 
B.  117.  There  were  two  judgments  ;  but  as  they  both  referred  to  the 
same  day,  the  court  held,  that  the  priority  of  one  could  not  be  averred. 

Judgments  are  good  by  relation,  though  the  defendant  died  before 
actual  signing.     Northern  v.  Oliver.  2  Barnes  265,  (266,  new   edit.) 
Hall  V.  Morse,   2  Barnes  208,  (267.)  Savil  v.  Wiltshire.  lb.  212, 
(270.)  Fawkes  v.  Atkinson.  lb.  209,  (268.)  S.  C.  Willes,  427.  The 
reason  given  is,  that  all  judgments  are  taken  to  be  pronounced  in  term 
time.  And  so  far  has  this  principle  been  carried,  that  where  a  role  had 
been  made  to  permit  a  judgment  to  be  entered  on  an  old  warrant,  the 
court  refused  to  discharge  the  rule,  though  the  party  was  dead  at  the 
time  it  was  made,  on  the  ground  that  quod  fieri  non  debet  ^  factum 
valet.  2S.tra.  1081.  Chancey  v.  Needham.  The  Court  of  King's  Bench 
were  lately  called  upon  to  examine  the  propriety  of  the  rule,  that  a 
judgment  in  vacation  should  relate  back  to  the  first  day  of  the  term. 
But  Lord  Chief  Justice  Kenyon  said,  the  court  were  bound  down  by 
the  current  of  auth  orities,  all  speaking  tho^ame  language.  6  T.  R.  24. 

The  British  statutes  of  29  Car.  2  c.  3,  obviates  some  of  the  hard- 
ships which  may  be  supposed  to  attend  the  rule,  that  judgments  relate 
to  the  first  day  of  the  term,  sect.  13, 14,  15.     Our  act  of  21st  March 
1772,  pursues  the  same  language,  when  it  provides  insect.  3,  that 
'' judgments  as  against  purchasers  bona  fide  for  valuable  consideration 
of  lands,  tenements  or  hereditaments,  to  be  charged  thereby,  shall,  in 
consideration  of  law,  be  judgments  only  from  such  time  as  they  shall 
be  signed,  and  shall  not  relate  to  the  first'day  of  the  term  whereof  they 
were  entered,"  &c.  1  St.  Laws  641.  The  English  books  are  filled  with 
authorities,  that  the  statute  of  frauds  concerns  only  purchasers  and  not 
creditors ;  as  to  creditors,  the  effect  of  judgments  remains  as  it  was  at 
common  law.  Robinson  et  al.  v.  Tongeet  al.  3  Wms.  398.  2Equ.  Abr, 
259.  pi.  16.  454,  pi.  14.    Pinch  v.  Earl  of  Wilchelsea.  Ibid.  Note. 
Order  V.  Woodard,  1  Salk.  78.  7  Mod.  93.  2  Lord  Raym.  766,  849* 
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Dake  of  Norfolks  case,  7  Mod.  39.  1  Salk.  401.  1  Saund.  219.  Wil- 
liams^s  note.  2  Saand.  9.  Fuller  v.  Joceljn.  2  Stra.  882. 

TLe  principle  of  the  technical  relation  of  a  judgment  to  the  first  day 
of  the  term,  as  between  different  creditors,  has  in  fact  been  recognized 
in  this  court  on  full  argument  in  Hooton  y.  Will,  1  Dall.  450.  There 
it  was  determined  that  the  plaintiff's  judgment  entered  on  the  16th  Sep- 
tember, related  back  to  the  4th  of  the  same  month,  the  first  day  of  the 
term,  so  as  to  exclude  a  domestic  attachment  which  issued  on  the  5th 
of  the  same  September. 

The  reason  why  nobody  shall  be  permitted  to  aver  that  a  judgment 
was  signed  after  the  first  day  of  the  term,  is,  because  the  fact  is  not 
relerent:  the  legal  consequences  do  not  depend  upon  the  truth  of  the 
taet,  but  upon  the  rule  of  law,  that  judgments  shall  be  deemed  com* 
plete,  and  bind  to  all  intents  and  purposes  by  relation.  2  Burr.  967. 

It  may  be  objected,  that  the  usage  which  has  obtained  amongst 
sherifi's  as  to  paying  off  judgments  according  to  their  priority  in  point 
of  time,  shows  the  opinion  of  the  profession  on  this  subject ;  but  the 
mage  of  a  particular  office  cannot  prevail  in  the  decision  of  legal  ques- 
tions ;  usage  to  grow  into  a  law,  must  be  a  general  usage,  commUniter 
tuitaia  et  approbaia,  8  Burr.  767.  Even  mercantile  usage  cannot  con- 
trol the  settled  law,  nor  should  it  be  received  for  that  purpose.  2  Burr. 
122.  Innovation  ought  not  to  be  made  ;  but  precedents  should  be  fol- 
lowed, unless  they  are  flatly  unjust,  and  contrary  to  reason.  1  Bla. 
Com.  69. 

Ihe  law  cannot  receive  its  cue  from  the  hardship  of  particular 
eases*  It  must  not  very  according  to  abstract  notions,  either  of  right 
or  convenience.  But  fiction  works  no  wrong  in  the  present  instance, 
bodi  debts  are  equally  meritorious,  and  Welsh's  obligation  precedes 
in  point  of  time. 

Mr.  Rawle  in  behalf  of  Mrs.  Ewing,  observed,  that  in  many  partic- 
ular, our  laws  differ  from  those  of  England.  There  statutes  take 
dect  from  the  first  day  of  the  sessions  of  parliament ;  but  it  is  not  so 
liflre.  There  lands  cannot  be  sold  for  the  payment  of  debts  ;  here  they 
may  be  sold.  1  St.  Laws  67.  Our  local  situation  demands  in  many 
instances  a  departure  from  British  customs.  Sheriffs  and  other  minis- 
terial officers  have  uniformly  been  governed  in  the  distribution  of  mon- 
ies arising  on  the  sales  of  lands,  by  the  times  of  entering  the  judg- 
ments, without  the  smallest  respect  to  the  terms  of  which  the  declara- 
tions were  entitled,  or  to  which  the  judgments  were  supposed  to  relate. 
Ve  have  the  certificates  of  three  sheriffs,  which  fully 'show  their  prac- 
tice in  this  particular ;  but  we  have  little  occasion  to  use  them,  as 
ewy  judge  and  gentleman  of  the  profession  must  be  well  informed  on 
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this  point,  from  their  own  experience.  That  a  judgment  entered  on 
the  7th  August  1798,  should  be  perferred  to  one  entered  on  the  3d  of 
the  same  month,  merely  on  account  of  their  being  confessed  in  differ- 
ent courts,  the  first  day  of  the  preceding  term  in  the  Supreme  Court 
over-reaching  that  in  the  Common  Pleas,  would  be  a  novelty  in  Penn- 
sylvania. Welch  seriously  applies  to  exclude  the  prior  lien  fairly  ob- 
tained by  Mrs.  Ewing ! 

The  entry  of  the  judgment  was  by  an  act  of  the  party  ;  the  fact  is 
relevant,  and  proof  may  be  received,  to  show  the  truth.  2  Burr.  959. 
The  court  will  not  endure,  that  a  mere  form  or  fiction  of  law  introduc- 
ed for  the  sake  of  justice,  should  work  a  wrong  contrary  to  the  real 
truth  and  substance  of  the  thing ;  and  they  have  (for  150  years)  uni- 
formly held,  that  where  it  became  material  to  distinguish,  they  would 
consider  the  day  when  a  writ  was  taken  out,  as  the  substance,  and  the 
teste  afl  the  form.  Ih.  962,  964. 

The  court  therefore  are  not  precluded  from  inquiry  into  the  times  of 
entering  judgments.  They  appear  on  record,  and  according  to  the 
expressions  of  Lord  Mansfield,  quoted  from  8  Burr.  1596,  a  judgment 
relates  'to  the  essoin  day  of  the  term,  unless  the  contrary  appears  on 
the  record.  What  inconveniences  must  result  from  this  inquiry  into 
the  truth  being  prevented  ?  Every  judgment  entered  in  the  Court  of 
Common  Pleas  between  the  first  days  of  the  present  March  term,  and 
of  the  next  term  in  September,  will  be  over-reached  and  defeated  by  a 
judgment  entered  up  in  this  court,  two  days  before  the  next  September 
term.  Every  mortgage  taken  between  those  periods,  will,  unless  the 
mortgages  are  considered  as  purchasers  of  the  lands  mortgaged  be  af- 
fected in  like  manner.  No  man  can  ever  be  safe  who  takes  a  mort* 
gage  in  the  vacation  ;  and  the  original  jurisdiction  of  this  court  and  of  the 
Common  Pleas  of  Philadelphia  county  will  be  appealed  to,  in  the  entry 
of  judgments,  according  as  the  first  days  of  the  preceding  terms  in  either 
court  shall  happen  to  fall  out.  These  are  serious  evils,  and  would  just- 
ly be  deemed  innovations  on  the  settled  law  of  Pennsylvania. 
Hooton  V.  Will,  which  has  been  cited,  was  determined  differently  in  tbe 
Common  Pleas.  1  Dall.  187.  But  without  questioning  that  decision^ 
it  is  sufficient  to  say  upon  this  occasion,  that  it  was  not  a  controversy 
between  judgment  creditors,  as  now  exists  before  the  court. 

The  bulk  of  the  cases  cited  sufficiently  prove,  that  a  judgment 
may  be  entered  up  in  the  vacation,  though  the  defendant  be  then 
dead,  if  he  was  living  on  the  last  day  of  the  preceding  term. 
The  reason  given  is  founded  on  the  statute  of  frauds,  which 
provided  only  for  purchasers  bona  fide  for  valuable  considera 
tion.    It  holds  good,  as  between  the  creditors  and  the  repre8eu-> 


1805]  OF  PENNSYLVANIA.  201 

tatives  of  the  deceased  debtor  ;  but  as  between  creditors  contending  as 
to  the  priority  of  their  judgments,  it  is  otherwise.  Judgment  creditors 
are  considered  as  purchasers  for  valuable  consideration  to  many  pur- 
poses ;  and  in  this  state,  where  lands  are  subjected  to  sale  to  pay  the 
debts  of  creditors,  the  rule  peculiarly  holds,  that  creditors  must  here 
be  Tiewed  in  the  light  of  purchasers  pro  tanto,  at  least  to  the  same 
eitent  as  mortgagees,  by  the  policy  of  our  judicial  system.  Hargr. 
Co.  Lit.  298.  b.  Powel  on  Powers.  Prec.  Cha.  478.  It  is  true,  it  is 
Bsid  by  the  lord  chancellor,  in  S  Wms.  899,  that  the  statute  of  frauds 
and  perjuries  concerns  only  purchasers  and  not  creditors  ;  so  that,  as 
to  creditors,  the  judgment  remains  as  it  was  at  common  law.  Thit 
decree  was  made.  Mich.  1786.  But  in  a  former  case  determined  Mich. 
1717,  anonymous,  Prec.  Cha.  478,  it  was  decided,  that  a  judgmens 
as  between  creditors  shall  hare  no  relation  but  from  the  time  of  sign- 
ing. A  man,  the  lord  chancellor  said,  who  trusted  his  money  on  a 
jadgment,  was  in  some  sort  a  purchaser  of  the  land,  as  he  might  take 
out  execution  and  extend  the  land  itself.  Relations  were  not  to  be 
&Tored  in  a  court  of  equity.  If  subsequent  judgments  should  have 
8aeh  relation,  it  would  defeat  real  creditors  who  trusted  to  the  priority 
of  their  judgments,  which  my  lord  chancellor  thought  ought  not  to  be 
OTfflrthrown  by  a  fiction  of  law. 

It  is  submitted,  that  this  course  of  reasoning  helds  with  great  force, 
as  applicable  to  the  genius  of  our  government,  where  by  the  policy  of 
the  laws,  lands  could  not  only  be  extended,  but  absolutely  sold  on  judg- 
mentB  for  the  payment  of  debts. 

By  the  court.  We  feel  no  diflSculty  whatever  in  the  determination 
of  this  case,  but  we  profess  to  decide  only  on  the  point  now  before  us. 
The  uniform  uninterrupted  practice  in  Pennsylvania  for  more  than  a 
oentoiy  has  been,  to  consider  the  binding  effect  of  judgments  upon  lands, 
to  take  place  only  from  the  actual  entry  of  the  judgments.  Judgments 
thus  entered,  have  never  been  supposed  liable  to  be  affected  by  fictions 
or  relations.  This  custom  has  been  used  and  approved  since  the  first 
fietdement  of  the  province,  and  conduces  to  safety  and  security.  As 
between  conflicting  judgment  creditors,  the  well  known  rale  applied  to 
the  truth  of  the  fact  as  to  the  entry  of  the  judgments,  fui  prior  est 
tempore  J  potior  estjure^  must  govern. 

Judgment  in  favor  of  Catharine  Ewing. 


k 
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Gavin  Hamilton  et  al.  assignees  of  Robbrt  S.  Stafford  against 
Thomas  and  John  GALLAaHEB,  soryiving  parties  of  James  GaIiLAG- 
HBB,  deceased. 

Particular  drcumstances  will  justify  motions  to  set  aside  reports  of  referees,  tho'  ex- 
ceptions have  not  been  filed  thereto  in  four  days  after  the  reports  have  been  filed. 

This  cause  had  been  referred  to  the  committee  of  the  city  Chamber 
of  Commerce.  On  the  14th  Decenlber  1804,  a  report  was  found  for 
the  plaintiffs  for  2101.  Is,  lOd.,  whereupon  was  entered  judgment  nisif 
sec  reg.  On  the  27th  of  the  same  mouth,  ezeceptions  were  filed  to 
the  report,  grounded  on  matters  of  fact,  together  with  the  usual  gen- 
eral exceptions,  that  the  report  should  have  been  in  favor  of  the  defend* 
ants,  and  not  of  the  plaintiffs. 

.  The  motion  to  set  aside  the  report  came  on  at  the  last  December 
term,  when  it  was  objected  that  the  application  came  on  too  late,  not 
being  made  within  four  days  after  the  report  filed  and  notice  thereof, 
agreeably  to  the  usage  of  the  court.  On  a  mbtion  in  the  Common 
Pleas  between  M'Carty  and  Craig,  the  court  had  refused  to  hear  a  mo- 
tion against  a  report,  when  the  exceptions  had  not  been  filed  within  the 

four  days,  and  the  practice  of  this  court  had  become  conformable  there- 
to. 

The  court  then  admitted  the  general  rule,  and  compared  it  to  a  mo- 
tion for  a  new  trial.  The  party  could  not  claim  of  right,  in  causes 
tried  at  Nisi  Prius',  to  be  heard,  after  the  first  four  days  of  the  next 
succeeding  term,  in  motions  in  arrest  of  judgment  or  for  a  new  trial ; 
but  under  particular  circumstances,  where  it  evidently  was  made  appear 
to  the  court  that  injustice  had  been  done  by  the  verdict,  they  might 
legally  entertain  the  motion,  and  this  they  conceived  to  be  the  English 
practice.    5  Term  Rep.  486,  488. 

The  defendants'  counsel  detailed  the  circumstances,  which  he  thought 
would  justify  a  relaxation  of  the  general  rule  ;  but  the  court  were  of 
opinion  that  the  rule  could  not  be  varied  thereby. 

The  report  was  then  objected  to,  for  errors  apparent  on  the  face  of 
it,  and  was  continued  under  advisement. 

The  argument  was  resumed  this  term,  when  Mr.  Ingersoll  for  the 
plaintiffs  again  insisted,  that  the  defendants  could  not  be  heard  at  so 
late  a  day.  The  court  had  already  determined  there  was  no  fact  dis- 
closed which  would  render  a  deviation  from  the  general  rule  to  be  prop- 
er in  this  case ;  and  exceptions  taken  to  the  wording  of  the  report 
were  subject  to  the  same  inconveniences  and  procrastination  as  where 
extrinsic  errors  were  objected  to.  A  rigid  adherence  to  the  rule  would 
be  the  best  security  for  suitors,  and  prevent  much  litigation. 

Mr.  Levy  for  the  defendants  insisted^  that  no  rule  was  so  gen- 
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eral  as  not  to  admit  of  exceptions.  If  a  plain  error  appeared  on  the 
face  of  the  report,  for  which  a  court  of  appeal  would  be  bound  to  set 
aside,  would  this  court  confirm  the  report  merely  because  it  was  not  ex- 
cepted to  within  the  four  days  ?  The  proposition  is  too  monstrous  to 
be  seriously  asserted.  The  court  under  particular  circumstances,  will 
pennit  a  motion  for  a  new  trial  to  be  made  after  the  four  days  are  ex- 
pired. Doug.  162,  (171.)  So  in  criminal  cases,  a  new  trial  may  be 
granted  at  any  time  before  judgment.  Ih.  760,  (791.)  A  defendant 
conyicted  on  a  criminal  prosecution,  cannot  of  right  move  for  a  new 
trial  after  the  first  four  days  of  the  next  term  ;  though,  if  it  appear  to 
the  court  at  any  time  before  judgment,  that  injustice  has  been  done  by 
the  verdict,  they  will  interpose  and  grant  a  new  trial.  Rex  v.  Holt, 
5  Term  Rep.  436,  438. 

These  decisions  apply  to  trials  by  jury  before  judges  versed  in  the 
law,  who  can  report  the  evidence  on  both  sides :  but  to  make  them  ap« 
plic&ble  to  reports  of  referees,  the  court  must  necessarily  be  informed  of 
the  evidence. 

Ptr  cur.  This  reasoning  is  sound.  Let  the  legal  exception  be 
stated  for  our  decision. 

After  some  time  Mr.  Levy  abandoned  his  exception. 

Judgment  for  the  plaintiffs. 


•  »  •  ^t 


Richard  Wells  against  Magabet  Pfbiffer. 

Where  mortgaged  property  has  been  incorrectly  described  in  the  sheriff's  advertisement, 
though  the  mistake  is  rectified  before  the  sale,  yet  if  sold  at  an  under  value,  court 
will  86t  aside  the  sale. 

Motion  to  set  aside  the  sheriff's  sale  of  two  houses  and  lots  in  the 
eitj,  on  a  levari  facias,  to  this  term. 

The  mortgaged  premises  were  advertised,  as  subject  to  a  ground 
rent  of  61. 10s.  sterling  per  annum.  It  was  found  out  at  the  time  of 
sale,  that  the  mortgaged  premises  were  subject  only  to  the  ground  rent 
of  31.  5s.  sterling,  the  whole  lot  being  chargeable  with  61.  10s.  per  an-* 
Hum,  which  the  ground  landlord  refused  to  divide.  The  true  state  of 
the  property  was  fully  explained  to  the  persons  present,  before  the 
sale  opened.  A  number  of  bidders  attended,  and  Peter  Hudson  be- 
came the  highest  bidder,  at  $1180,  and  had  paid  part  of  the  purchase 
mo&ej. 

The  under  sheriff  and  another  person  declared,  that  they  thought  the 
premises  were  sold  at  a  full  price;  But  two  others  declared,  that  they 
lieard  responsible  men  say,,  they  would  give  between  1500  and  1600 
dollars,  for  the  houses :  apd  anpther  witness  swore,  that  they  were  well 
worth  2000  dollars. 


\ 
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Mr.  Hallowell,  for  the  purchaser,  contended,  there  waB  no  ground  to 
set  aside  the  sale,  even  admitting  that  there  had  been  an  error  in  the 
advertisement.  The  mistake  was  rectified  at  the  time  ;  bat  indepen- 
dent thereof,  every  reasonable  man  could  calculate  a  rent  charge,  when 
he  purchases  property  incumbered  with  it.  The  sale  was  fair,  and 
many  bidders  attended.  Mere  inadequacy  of  price  i?  no  ground  for 
vacating  the  sale.  If  the  purchaser  has  had  a  good  bargain,  he  has  a 
right  to  the  benefit  of  it. 

Messrs.  E.  Tlghman  and  S.  Levy  &  contra^  urged,  that  many  per- 
sons would  buy  property  incumbered  with  a  yearly  charge  of  31.  Ss. 
sterling,  who  would  not  lay  out  their  money  on  it,  if  the  rent  was 
doubled.     In  effect  here  has  been  only  a  parol    advertisement  of  the 
property.     The  sale  has  been  conducted  under  a  misapprehension,  that 
the  purchaser  was  buying  in  for  the  defendant,  a  widow ;  and  it  has 
gone  off  much  under  value.     We  are  persuaded,  the  houses  will  bring 
a  much  better  price,  if  the  true  state  of  the  property  is  made  known  at 
another  sale.     And  we  offer  to  repay  the  purchaser,  his  interest  on  the 
sums  he  has  advanced  to  the  sheriff,  and  also  the  costs  which  he  has  in- 
curred by  our  opposing  the  sale. 

By  the  court.  The  advertisement  was  incorrect,  and  the  application 
has  been  made,  as  early  as  it  was  possible.  It  is  an  additional  cir- 
cumstance, that  by  the  weight  of  the  evidence,  it  appears  that  the 
houses  have  been  sold  at  an  under  value.  Wherefore  on  the  terms  pro- 
posed by  the  defendant's  counsel. 

Let  the  sale  be  set  aside. 


*»  •  #» 


Bbsfublioa  against  Lambert  Siiith. 

An  indenture  from  a  negro  lad  to  his  master  in  consideration  of  mannmission  from  sla- 
very, is  void,  unless  executed  within  6  months  after  his  being  brought  into  the  state, 
or  such  terms  agreed  on  within  that  time. 

ffabeas  corpus  ad  subjiciendum^  to  the  keeper  of  the  gaol  of 
Philadelphia  county,  to  bring  the  body  of  negro  Joseph  before  the 
court.  The  return  was,  that  he  was  detained  under  a  commitment,  as 
the  runaway  servant  of  David  H.  Gonyngham. 

It  appeared,  that  the  negro  was  a  slave  in  St.  Domingo,  the  proper- 
ty of  a  French  lady,  who  intermarried  with  Peter  Boudinean  in  1789. 
They  came  to  Philadelphia,  the  negro  lad  formi  ng  a  part  of  the  family, 
in  the  spring  of  1793.    In  the  fall  of  that  year,  the  husband  returned 
to  France,  leaving  his  wife  in  the  city. 

On  the    ISth    June  1794,    Joseph    executed   an    indenture    to 
Madame  Boudinean   for  fourteen  years,   wherein  she    coyenanted 
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to  leam  him  the  arts  of  a  cook  and  house  waiter  which  she  assigned  to 
Mr.  Conjngham,  on  the  Ist  April  1795,  and  followed  her  hosband  to 
fVancein  1804.  The  indenture  of  1794,  was  expressed  to  be  in  con- 
sideration of  the  negro's  manumission  from  slavery. 

Mr.  Hallowel  for  the  negro,  contended,  that  he  haying  been  brought 
into  this  state  by  his  mistress,  who  came  with  an  intention  to  reside 
and  settle  here,  and  retained  in  this  state  longer  than  six  months,  be- 
came thereby  free  to  all  intents  and  purposes,  under  the  10th  section 
of  the  abolition  act  of  Ist  March  1780,  (1  St.  Laws,  841,)  which  was 
explained  and  enforced  by  the  2d  section  of  the  act  of  29th  March 
1788.  'Z  St  Laws,  586.     Having  thereby  become  free,   he  could  only 
bind  himself  till  21  years  of  age,  as  if  his  colour  had  been  white. 
The  indenture  professed  to  bind  him  until  he  was  28  years  old,  and 
would  expire  13th  June  1800,  and  therefore  he  must  now  be  24  years 
and  9  months  old.    In  a  case  similarly  circumstanced,  between  negro 
Flora  and  William  Meredith,  esq..  Judge  Coxe  decided,  that  such  an 
iodenture  was  merely  void.     There  is  an  aditional  ground  of  relief. 
The  indenture  was  made  to  Madame  Boudineau,  a  feme  covert.     The 
eoven&nta  on  her  part  being  merely  void,  the  covenants  on  the  part  of  ^ 
the  negro  were  vacated  thereby.     This  point  also  had  been  determined 
bj  Judge  Smith,  between  negro  Sanit^  and  Emily  Andre^  ilfe 
wife  of  Francois  Andre. 

Per  cur.  There  is  no  evidence  of  any  terms  being  argreedupon 
within  six  months  after  the  negro  was  brought  into  this  state.  The  in- 
denture was  executed  here  within  one  year  afterwards ;  and  the  negro 
is  now  near  25  years  old.     He  must  be  discharged. 


Pbtbb  Bbrthon  et  al.  a^axW/ Mathias  Eeeley. 

Teste  and  return  days  oiji.  fa.  executed  amended  by  Hheprcecipe, 

Bdlb  to  show  cause  why  the  teste  and  return  day  of  ih&  fieri  faias 
should  not  be  amended  by  the  prxcipe. 

It  appeard  by  the  deposition  of  William  H.  Todd,  attorney  for  the 
plaint^,  that  the  action  had  been  several  terms  marked  for  trial,  and 
that  on  the  first  day  of  March  term  1804,  the  defendant's  attorney 
confessed  judgment  without  any  stay  of  execution  ;  that  he  directed  his 
mrsecipe  to  the  prothonotary  generally,  to  issue  ^. /a.  without  men- 
ioning  any  return  day,  as  was  his  usual  custom,  but  intending  it  to  be 
etomable  to  the  then  next  September  term  ;  and  that  he  had  entered 
t  in  that  mai^iner  in  his  own  docket  at  the  time  :  and  that  the  error 
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arose  from  the  prothonotarj's  clerk  mistaking  his  p  rsscipe  and  mak- 
ing it  returnable  on  the  second  return  day  of  March  term  1804.  Mr. 
Todd's  precipe  and  docket  on  inspection,  agreed  with  the  statement  he 
had  made :  and  Shoemaker  v.  Enorr,  1  Dall.  197,  was  cited  as  a  case  in 
point. 

Mr.  Rawie  for  the  defendant  was  called  upon  to  show  cause :  he 
said  he  could  not. object,  nor  would  he  consent  to  the  amendment. 

Per  cur.    Let  the  rule  be  made  absolute. 


>»  m  #■ 


Jacob  Olabe  indorsee  of  Williah  Haines  against  John  Wbldo. 

One  shall  not  be  twice  held  to  bail  for  the  same  cause  of  action,  unless  under  very  special 
drcumstances. 

Motion  to  discharge  the  defendant  on  common  bail. 

A  capais  in  case  had  been  issued  to  last  term,  when  the  present 
motion  was  made,  on  the  ground  of  the  defendant  having  been  arrested 
for  the  same  cause  of  action  in  Newcastle  county,  in  the  state  of  Dela- 
ware, to  November  term  1803,  and  having  entered  special  bail  there 
in  the  Supreme  Court. 

Mr.  J.  Sergeant  for  the  defendant  npw  renewed  his  motion,  stating 
his  client  te  be  resident  in  Newcastle  county. 

All  the  cases  on  this  head  are  arranged  in  Sellons  Pract.  42,  48. 
1  Tidd  86,  87.    He  produced  the  Delaware  record; 

Mr.  Milnor  for  the  plaintiff,  offered  to  discontinue  the  suit  in  the 
state  of  Delaware,  and  declared  that  orders  had  been  actually  given 
ahready  for  that  purpose. 

By  the  court.  One  shall  not  be  twice  held  to  bail  for  the  same 
cause  of  action,  unless  under  very  special  circumstances.  No  grounds 
are  here  shown  which  can  justify  the  court  in  varying  the  general  rule. 

The  defendant  was  discharged  on  common  bail. 
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Abthttr  St.  Clair,  esq.  against  Rbmpublicah. 

A  pfijfflent  by  aq  aactioaeer  to  the  Comptroller  General,  ia  not  valid.     It  ought  to  be 

the  state  treaaarer. 

Appeal  from  the  settlement  of  St.  Glair's  accounts,  as  an  auction- 
eer of  the  city,  on  the  9th  April  1804. 

Thti  following  case  was  stated  for  the  court's  opinion. 

On  the  14th  May  1792,  the  appellant  having  been  summoned  by 
JoiiQ  Nicholson,  then  Comptroller  General,  appeared  at  his  office, 
when  an  account  was  m^de  out  against  him,  on  which  the  balance  of 
1163/.  12s,  5d.  appeared  due  from  him  to  the  commonwealth ;  and 
paymeDt  thereof  was  demanded.  The  said  St.  Clair  then  paid  to  the 
Comptroller  General  187/.  10^.,  and  the  said  Comptroller  General 
gaye  him  a  receipt  for  the  same,  and  also  entered  a  credit  on  the  ac- 
eoimt  for  the  sum  of  280/.  16^.  paid  before  that  time  (prout  account 
ftod  receipt,  and  also  orders  of  Executive  Council.) 

The  Comptroller  General  also  made  an  entry  in  the  said  account, 
tod  in  his  own  diary,  that  the  said  St.  Clair  was  entitled  to  credit  for 
his  commissioQ  as  public  auctioneer  on  the  sale  of  certain  public  lands 
«nd  city  lots,  {prout  entry. ) 

la  the  year  1803,  the  appellant  received  from  the  present  Comp- 
troller General,  a  statement  of  his  accounts  settled  the  28th  August 
1790;  in  which  it  appeared,  that  he  was  then  indebted  to  the  com- 
monwealth, in  the  sum  of  0637  and  65  cts.  In  the  examination  of 
die  account,  be  discovered,  that  the  sum  of  146/.  15^.  IQd.  had  been 
twice  charged  to  him  by  the  former  accounting  officers,  and  requested 
it  might  be  rectified.  To  this  the  present  accounting  officers  objected, 
on  account  of  the  length  of  time :  but  the  appellant  alleging,  that  he 
had  no  notice  of  the  settlement,  and  it  not  appearing  from  any  official 
evidence,  that  he  had  received  any  notice,  the  account  was  opened ;  the 
OTor  of  the  double  charge  was  corrected,  and  credit  given  for  the  com- 
loinions  before  stated :  but  as  it  did  not  appear,  that  the  said  John 
Nicholson  then  Comptroller  General  had  paid  over  to  the  treasurer  of 
the  state,  the  said  sums  by  him  received,  credit  for  them  was  refused. 

Prom  this  decision,  the  said  St.  Clair  has  appealed  \  and  the  ques- 
tions submitted  to  the  court,  are, 

1st.  Whether  the  said  payments  made  to  John  Nicholson  then 
Comptroller  Generel,  ought  under  the  circumstances  of  the  case  to  be 
passed  to  the  credit  of  the  appellant  ? 

2dly.  As  from  the  recent  revision  and  settlement  of  the  said  appel- 
lant's accounts,  it  appears,  that  had  they  been  duly  stated  in  August 
1790,  he  was  not  then  in  debt ;  nor  on  the  26th  February  1789,  when 
he  paid  to  the  then  said  Comptroller  General  280/.  16^. }  and  should 
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it  be  the  opinion  of  the  court  that  the  said  sum  bhould  be  repaid  by  the 
commonwealth,  whether  interest  should  be  allowed  thereon  to  the  appel- 
lant from  the  28th  August  1 790,  or  from  any  other  and  what  time  ? 
Mr  M'Eean,  attorney  general  for  the  commonwealth. 

It  is  admitted,  that  general  St. Clair  was  appointed  one  of  the  city 
auctioneers  on  the  21st  Febuary  1784,  and  ceased  to  act  as  such  on 
the  12th  April  1787.  ifhe  question  is,  whether  a  payment  made  by 
him  to  the  then  Comptroller  General  is  good  against  the  common- 
wealth? *.','' 

To  form  a  correct  ide'i^' hereon,  all  the  laws  upon  the  subject  most 
be  taken  together  in  one  view. 

By  the  3d  section  of  the  act  of  23d  September  1780,  (1  St.  Laws, 

865,)  the  duties  of  the  auctioneers  are  defined  ;  and   they  are  to  settle 

and  pay  1  per  cent,  of  the  gross  amount  of  their  sales,  to  the  state 
treasurer. 

By  the  8d  section  of  the  act  of  18th  April  1782,  (2  St  Laws, 
56,)  an  additional  duty  of  1  per  cent,  is  laid  on  the  gross  amount  of 
their  sales,  for  the  use  of  the  commonwealth  ;  and  they  are  to  account 
and  pay  over  the  same  to  the  state  treasurer,  as  directed  by  the  for- 
mer act. 

By  the  4th  section  of  the  act  of  9thDecembeV  1783,  (2  St  Laws, 
170,)  they  are  enjoined  to  render  their  accounts,  every  three  months 
or  oftener,  to  the  Comptroller  General,  but  to  pay  the  monies  to  the 
treasurer,  under  the  penalty  of  losing  their  offices  for  neglect,  and 
their  bonds  being  put  in  suit. 

The  act  of  19th  March  1789,  (2  St.  Laws,  680,)  impowering  the 
appointment  of  an  auctioneer  for  Moyamensing,  enjoins  on  such  auc- 
tioneer, all  terms  and  payments  required  by  the  several  acts  to  which 
this  is  a  supplement. 

And  another  act  of  27th  March  1790,  2  St.  Laws  777,  impowering 
the  president  or  vice  president  in  council  to  appoint  two  additional 
auctioneers,  in  the  last  section,  directs  the  duties  on  the  sale  of  goods 
to  be  paid  into  the  treasury. 

It  required  a  special  act  of  assembly  in  the  case  of  Edmund  Milne, 
to  legalize  a  payment  made  by  him  to  John  Nicholson,  while  he  \?aa 
Comptroller  General.  5  St  Laws  6.  But  it  is  well  known  that  the 
legislature  refused  a  law  of  the  same  kind  in  the  case  of  James  Ash, 
esq. 

The  department  of  accounts  is  confined  to  the  receiving  and  settling 
of  accounts.  The  treasurer  of  the  state  is  alone  impowered  to  receive 
the  public  monies,  unless  an  authority  is  given  by  a  special  law  for 
that  purpose. 

Mr.  Bawle  for  the  appellant   admitted,  that  while  he  was    in 
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office,  the  payments  ought  to  have  been  made  to  the  state  treasurer ; 
bat  that  the  earn  in  question  was  paid  on  the  the  26th  Febmraj  1789, 
when  his  office  ceased.  In  a  republican  government  there  ought  to  bo 
w  distinction  of  persons.  If  a  payment  by  Milne  was  justifiable 
ttd  Talid,  so  also  should  it  be  of  Ash  and  the  appellant.  The  latter 
WiB  Oftlled  on  as  a  defaulter  under  the  act  of  13th  April  1782 ,  §  5.  2 
St  Laws  46.  The  writ  directed  him  to  appear  in  tixe  comptroller's 
oioe,  and  there  exhibit  and  settle  his  accounts,  and  pay*  the  money 
belonging  to  the  state,  of  which  he  was  possessed,  &o.  It  is  similar  to 
the  case  of  an  individual  haring  two  agents,  wherein  the  payment  to 
either,  would  discharge  the  debtor. 

The  court  declared  the  appellant's  case  to  be  a  very  hard  one, 
which  it  was  out  of  power  to  redress.  They  were  bound  by  the  express 
words  of  the  different  laws  to  say,  that  the  payment  should  have  been 
made  to  the  state  treasurer,  and  not  to  the  comptroller  general. 

^Judgment  for  the  commonweatliu 

*Sb6  the  last  clause  of  this  6ih  seotton,  vrherein  it  is  said,  they  shall  pay  orer  to 
the  treasurer,  &c.    So  also  in  the  6th,  7th  and  9th  sections  of  this  act 
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ATA  CIRCUIT  COURT,  HELD  AT  LANCASTER  APRIL,  1806. 

OO&AM — YBATBS  AND  SMITH,  JUSTIGES. 


Lessee  of  Gborge  Moore  against  John  Mundorff. 

The  improTer  of  an  island  in  the  Susqnehannah,  who  caveats  an  adverse  right  ia 
dot  time,  and  immediately  after  the  decision  of  the  Board  of  Property  in  his  finvonr, 
tpplies  for  the  island,  is  protected  by  the  act  of  the  6th  March  1793. 

Ejectment  for  a  small  island  in  the  rirer  Susquehanna. 

The  plaintiff  claimed  under  an  application  dated  29th  May  1794, 
vlereapon  an  order  issued  to  three  persons  to  view  it.  They  reported 
oa  the  17th  November  following,  that  the  island  was  susceptible  of 
coItiraUon  and  valued  it  at  4/.  per  acre. 

On  the  11th  December  1794,  George  Mundorff  entered  a  [caveat 
against  the  acceptance  of  Moore's  survey,  alleging  that  he  had  a 
uluble  improvement  on  the  island,  and  ought  to  have  tho  right  of 
pre-onption. 

On  the  8th  June  1797,  Moore  made  a  second  application  for  the 
iriand,  asserting  it  to  be  then  improved  and  in  his  jpossession :  and 
»  the  24th  August  1802,  John  Mundorff,  in  behalf  of  himself  and 
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the  other  heirs,  of  George  Mondorff,  entered  another  caveat  claimg 
under  an  improvement  made  ten  years  before  for  the  purpose  of  tillage, 
and  asserting  that  he  had  many  years  previously  improved  the  same 
as  a  shad  fishery,  and  had  applied  for  a  grant  of  the  island  at  the  time 
of  his  entry  of  the  first  caveat^  December  11th,  1794. 

On  the  13th  December  1802,  the  Board  of  Property  decided  that 
the  improvement  of  George  Mandorff,  being  earlier  than  Moora'st 
and  the  former  having  never  relinquished  his  claim,  but  filed  his  caveai 
in  December  1794,  wherein  he  claimed  by  virtue  of  his  improvements, 
which  claim  being  made  within  the  time  limited  by  the  law  of  6th 
March  1793,  the  caveai  of  George  Mundorff,  and  the  claim  of  George 
Moore  were  dismissed. 

On  the  same  day  John  Mundorff  entered  a  formal  application  for 
the  island,  in  behalf  of  himself  and  the  other  heirs  of  George  Mun- 
dorff: but  this  application  was  not  produced  in  evidence,  till  the  trial 
was  nearly  closed. 

The  chief  value  of  the  island  consisted  in  its  being  a  proper  place 
to  di*aw  the  seine  for  a  sbad  fishery.  Moore  in  1795  and  1796  with 
a  party  had  cleared  away  some  brushes  on  the  island  and  fished  there. 
He  had  also  a  fishery  on  the  eastern  shore  of  the  river  opposite 
the  premises.  But  it  appeared,  that  George  Mundorff,  who  lived  as 
a  tenant,  on  an  adjacent  island  called  Burkholders,  about  12  perches 
distant,  had  in  1779  and  in  the  succeeding  years,  done  work  thereon 
by  digging  down  the  bank  as  it  washed  away,  and  cutting  the  brush 
as  it  grew  up,  to  fit  it  for  a  fishery,  and  had  also  cleared  out  the 
pool,  and  fished  there  occasionally  with  a.  company  who  assisted  him 
in  the  work,  and  claimed  an  interest  in  the  fishery.  His  cattle  were 
driven  in  and  out  of  the  island  by  his  children.  In  l790  he  had  a  smal 
penn  inclosed  of  10  or  12  yards  square,  in  which  he  cultivated  tobac* 
CO,  and  in  three  following  years,  he  raised  therein  Indian  com,  turnips 
and  rye,  which  he  afterwads  gathered.  It  was  gennerally  known  bv 
the  name  of  Mundorff's  Island. 

After  the  cause  had  been  fully  spoken  to  by  Mr.  0.  Smith  for  tiM 
plaintiff  and  Mr.  Hopkins  for  the  defendant,  the  charge  to  the  jar] 
by  Yeates  J.  was  substantially  to  this  effect. 

The  right  set  up  to  this  island  on  each  side,  is  twofold :  improTe' 
ment  and  application  to  the  land  office.  As  to  preparing  a  pool,  o 
cutting  brush  to  effect  a  good  landing  for  drawing  the  seina  on  ai 
island,  it  has  been  objected,  that  these  acts  cannot  be  deeme 
an  improvement  which  can  confer  an  *  equitable  interest  in  th 
land.  The  position  is  correct  in  general ;  because  the  act  of  6l 
March  1793,  3  St.  Laws,  810,  directing  the  sale  of  certuj 
islands  in  the    river    Susquehanna,   provides    in    the    5th    sectioi 
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dkit  DO  wamnt  of  Bwrvej  shall  issue  for  any  of  the  said  islands,  unless 
the  flame  is  sasoeptible  of  cultiration,  and  therefore  the  improTements 
mnst  be  made  thereupon.  But  the  question  may  at  some  time  be  worth 
MDflidering,  whether  when  the  fitness  of  an  island  for  the  landing  plaoe 
rf  a  fishery,  eonstitntes  its  chief  value,  though  a  very  small  part  of  it 
may  be  eoltiTated,  the  clearing  out  a  contiguous  pool  and  removal  of 
the  obatractions  of  brush  from  the  landing  may  not  be  deemed  a  spe* 
M  of  improvement,  as  it  necessarily  enhances  the  value  of  the  soil  ? 
We  give  no  opinion  on  this  point,  as  the  case  does  not  need  it.  If  the 
foestion  shall  be  determined  in  the  affirmative,  then  the  defendant's 
ehim  is  several  years  earlier  in  point  of  time  than  the  plaintiff's :  but 
if  in  the  negative,  they  stand  on  the  same  footing  in  this  particular, 
sad  the  plaintiff  is  bound  to  show  his  superior  right,  before  he  can  re- 
cover. His  second  application  of  1797,  calling  for  his  improvement^ 
vie  misconceived.  Old  Mundorff  actually  cultivated  the  soil  of  the 
island  by  raising  tobacco,  Indian  com,  turnips  and  rye  thereon  for 
four  saccessive  years,  undisturbed  by  any  one,  his  little  patch  being 
ntrounded  by  a  rough  inclosure,  and  did  occasional  acts  of  ownership 
thereon.    These  acts  cost  labor,  though  not  a  great  deal. 

The  only  point  to  be  considered  hero  is,  whether  the  defendants' 
daim  is  forfeited  for  want  of  an  application  to  the  land  office  in  due 
tine. 

The  law  of  6th  March  1793,  confined  the  preference  to  improvers  of 
die  Susquehannah  islands  to  the  term  of  two  years  after  the  passing  of 
die  act ;  after  which  periodi  the^bk^  eftpro  emptioft  ceased.    This  term 
would  have  expired  on  the  6th  March  1795  ;  but  the  act  of  22d  Sep- 
tember 1794,  8  St.  Laws  686,  which  was  made  5  months  and  18  days 
before  the  end  of  the  two  years,  suspended  the  operation  of  the  former 
flct,  as  to  taking  up  lands  without  a  settlement  and  improvement  there- 
<Hi.    This  suspension  was  not  taken  off  until  23d  March  1802,  when 
in  act  passed  for  that  purpose,  so  far  as  related  to  the  islands  in  the 
Susquehannah ;  add  to  this  last  period,  5  months  and  13  days,  and  the 
tena  of  two  years  is  protracted  until  the  5th  September  1802 ;  so  that 
if  either  the  first  or  die  second  caveat  would  be  considered  as  applica- 
tiona  within  the  true  meaning  of  the  first  law  of  March  1798,  they  both 
&fl  within  the  term  of  two  years.     The  first  caveat  was  supposed  by  the 
^fendants  to  be  tantamount  to  an  application,  because  he  recites  it  as 
'  s&eh  in  the  caveat  filed  after  his  father's  death.     It  is  true,'  no  survey 
^eottld  be  made  on  either  of  the  caveats,  nor  could  a  survey  have  been 
teule  on  the  application  without  a  warrant ;  but  the  caveats  were  as- 

ttions   of'  "daim,  and    in    my    idea    ware  virtually    applicatiofia 
the  island.    They   negative   all    idea  of    abandonment   when 
\ 
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•et  up  in  opposition  to  an  adverse  claim,  asserting  the  right  to  be  i}i 
ihe  caveatorSy  and  persisting  in  their  elaim  to  a  right  of  pre-emption. 
On  this  matter^  howerer,  the  court  were  divided  in  opinion  this  fore- 
noon. It  now  appears,  that  immediately  after  the  decision  of  the  Bosid 
of  Property,  the  defendant  formally  applied  at  the  land  office  for  the 
island,  in  behalf  of  himself  and  the  other  heirs  of  his  father.  Whik 
the  controversy  sabsisted  before  the  board,  he  was  stopped  from  going 
.on  to  better  his  title ;  and  as  to  the  plaintiff  he  cannot  be  said  to  have 
.  forfeited  his  pretensions  for  want  of  an  application*  I  therefore  think 
the  plaintiff  is  not  entitled  to  recover. 

Smith,  J.  I  feared  before  the  court  adjourned  this  forenoon,  dieie 
would  have  been  a  difference  of  opinion  on  the  bench.  As  to  the  cav- 
eaiSy  I  decidedly  am  of  opinion,  they  do  not  amount  to  applications 

^within  the  true  intentions  of  the  act  of  6ik  March  1793.  But  on  the 
production  of  the  defendant's  application  of  18th  December  1802,  for 
the  island  in  question,  I  am  clear  that  the  plaintiff  is  not  entitled  to 

•  recover. 

Verdict  for  the  defendant. 


AT  A  CIRCUIT  COURT,  HELD  AT  YORK  APRIL  1805* 

CORAM,  YEATBS  AND  SMITH,  JUSTIOBS. 
■        I  n  >  ti 

Lessee  of  Joseph  Qlanoet  againsi  Joseph  Jones. 

Sheriff  cannot  advertise  lands  for  sale,  nor  proceed  to  sell,  without  a  vendiHoni  esqHmm, 
nor  acknowledge  his  deed  until  the  return  day  of  the  writ. 

Ejectment  for  one  equal  undivided  third  part  of  75^  acres  of  land 
in  Newberry  township. 

The  plaintiff  claimed  under  a  warrant  and  survey  to  William  Baxtei» 
one  third  part  whereof  became  vested  in  Thomas  Armor.  A  judgment 
was  obtained  against  him  in  April  term  1782,  and  on  9^ fieri  faciM 
returnable  to  July  term  following,  the  premises  in  question,  vfith  other 
lands,  were  levied  upon,  and  an  inquisition  held  thereon  and  condemned. 
A  venditioni  exponas  afterwards  issued  thereupon  on  the  29th  Januaiy 
1785,  returnable  to  AprU  term  1785.  The  deed  from  WiUiam  Bailey, 
aheriff,  to  John  Brookes,  was  dated  8th  February  1785,  and  acknowl- 
edged at  an  -adjourned  Court  of  Common  Pleas  on  the  same  day.  It 
recited  the  judgment,  jS. /a.,  levy,  inquisition,  and  venditioni ^9Ji^  liiat 
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tbe  premiMs  in  qneBtion  irere  sold  after  due  adrertisements  made  for 
that  purpose,  on  the  20th  Jwuary  1785,  to  Brookes  for  91.  Ss.  The 
iiterest  of  Brooks  became  vested  in  the  lessor  of  ihe  plaintiff  by  two 
edier  mesne  conr^noes. 

The  defendants  claimed  under  a  later  warrant,  on  which  no  surrey 
had  been  made,  nor  efforts  shown  to  procure  one  to  be  made  by  Bar- 
team  Galbraith  the  warrantee. 

The  defendant's  counsel  before  they  opened  their  defence,  moved  for 
a  nonsuit    The  plaintiff  by  his  own  showing  cannot  recover.     The 
dieriff  could  not  legally  advertise  lands  for  sale,  without  having  a  writ 
of  venditioni  exponas  in  his  hands.  1  St  Laws  68,  69,  sect.  8,  4. 
He  was  anthorised  by  such  writ  to  give  public  notice  of  the  sale ;  but 
by  a  venditioni  which  issued  on  the  29th  January,  he  could  not  pes- , 
aiUy  sell  on  the  same  day.    The  case  might  be  compared  to  an  assign- 
ment by  the  commissioners  of  bankrupt,  which  passes  no  interest  before 
enrolment ;  a  lease  made  under  it,  though  it  was  enrolled  three  days 
afterwards,  is  of  no  validity.    Garth.  178. 1  Show.  200.     The  sheriff's 
deed  could  not  take  effect  without  an  acknowledgment  in  open  court^ 
nor  could  such  acknowledgment  be  made  until  the  return  day  of  the 
writ     What  was  done  at  the  adjourned  court  on  the  8th  February  was 
a  more  nullity.    The  injured  party  could  not  expect  to  the  sale  at  an 
aarlier  day,  and  if  such  a  practice  was  tolerated,  the  greatest  oppres- 
sions might  be  committed  without  any  possible  remedy.    This  point  has 
been  determined  on  solemn  argument  in  Miffin  county,  in  the  Circuit 
Gonrtof  May  1802,  between Murphy^s  lessee  and  M'Olearly  and  Devin- 

asj* 

The  court  said  they  were  not  aware  how  the  plaintiff  could  get  over  the 

two  objections  stated  against  his  title  ;  but  they  did  not  feel  themselves 
Mithoiised  to  direct  a  nonsuit,  if  the  plaintiff's  counsel  were  disposed  to 
snswer.     2  TermBep.  281.  1  Term  Bep.  176. 

The  counsel  having  closed  their  address  to  the  jury,  the  court  gave  it 
in  charge,  that  the  title  under  Baxter  was  perferable  to  that  under  Gal- 
hraith.  The  only  question  was  whether  the  title  of  the  former  was  leg- 
nlljvested  in  the  plaintiff.  Lands  in  England  cannot  be  sold  by  process 
ef  law  for  debt.  It  has  been  the  policy  of  this  government  since  the 
settlement  of  the  province,  to  subject  real  as  well  as  personal  prop- 
to  the  payment  of  debts ;  but  the  mode  of  selling  lands  by  sher- 
JB  pointed  out  by  our  municipal  acts,  which  must  be  conformed  to. 
^Qie  act  of  1705  expressly  directs,  that  a  venditioni  exponas  shall  is- 
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sue  to  sett  landa^  niilesB  in  tbd  case  of  a  scire  faeitM  on  a  mortgage. 
Without  ftacteimty  the  sale  by  aBheriff  isatterlj  void,  and  has  been  so 
determined.  Two  acts  of  assembly  have  been  passed  to  remedy  def eots 
of  this  nature,  the  one  on  the  28d  March  1764, 1  St.  Laws  440,  the 
other  on  the  26th  March  1786,  2  St.  Laws  288,  bat  ihe  langaage  of 
both  acts  is  coDfiued  to  cases  which  happened  before  those  laws  were 
enacted,  and  is  not  prospective.  They  clearly  show  that  a  legislative 
provision  was  deemed  necessary  to  cure  such  title.  Under  what  aathor- 
ity  could  the  sheriff  proceed  to  advertise  lands  for  sale,  unless  by  a 
writ  of  venditioni  directed  to  him  ?  Clearly  none.  His  power  is  deriv* 
ed  from  his  writ. 

It  has  been  urged  on  the  part  of  the  plaintiff,  that  the  jury  may  pre- 
sume a  writ  of  venditioni  exponas j  returnable  to  January  term  1785, 
to  have  issued ;  that  the  sheriff  advertised  under  it,  and  the  sale  having 
been  during  the  court,  and  the  return  day  passed,  a  new  venditioni 
issued  to  validate  the  sale.  But  there  is  no  room  for  this  presumption, 
as  the  facts  disclosed  in  evidence  repel  it.  The  sheriff's  deed  recites 
the  original  writ  of  venditioni  exponas  to  have  issued  returnable  to 
April  term  1785,  and  it  is  not  styled  an  alias  in  the  record. 

Another  objection  occurs,  equally  fatal  to  the  sheriff^s  deed.  It  was 
acknowledged  on  the  8ch  February,  seven  weeks  before  the  sheriff  was 
to  return  his  writ,  and  thereby  make  known  to  the  court  what  he  had 
done  thereon.  This  is  the  proper  time  for  persons  injured  by  sheriff's 
sales,  to  apply  to  the  court  for  redress.  This  is  the  period  of  acknowl- 
-edgment,  according  to  the  words  of  the  4th  section  of  the  act  of  1705, 
1  St.  Laws,  69,  which  ''  has  been  heretofore  used  upon  the  sheriff's 
sale  of  lands.''  It  cannot  be  dispensed  with.  A  contrary  doctrine 
would  open  a  door  to  the  greatest  mischiefs.  Such  were  the  grounds 
of  decision  in  Murphy's  lessee  v.  M'Cleary  et  al.  at  Lewistown.  That 
case  has  been  attempted  to  be  distinguished  from  the  present,  inasmuch 
as  the  debtor  was  one  of  the  defendants.  But  the  distinction  does  not 
rest  on  legal  grounds.  A  plaintiff  in  ejectment  is  bound  to  abow  a 
right  of  property  or  of  possession,  before  be  can  turn  ont  the  defendant 
If  the  title  of  Armor  has  not  been  legally  devested  ;  though  be  or  his  heirs 
are  no  parties  to  this  suit,  the  defendant  may  take  advantage  thereof. 

J,  We  are  perfectly  aware  of  the  feelings  and  leanings  of  juries  in 
matters  of  this  nature  ;  but  the  duty  they  owe  to  their  country  as  well 
as  themselves,  should  induce  them  to  govern  their  verdict  by  the  known 
laws.  In  a  state  of  society,  it  is  much  better  to  submit  to  a  partial 
evil,  than  introduce  a  general  mischief. 
The  jury  staid  out  all  night,  and  the  next  morning  gave    a  ver- 
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diot  for  the  plaintiff,  provided  the  sale  of  the  sheriff  was  valid  in  point 
of  Uw.  The  plaintiff's  coansel  insisted,  that  they  should  find  a  gen- 
eral rerdict.  They  retired  to  reconsider  their  verdict,  a  and  in  one 
bmnr  found  generally  for  the  plaintiff. 

The  defendants   couDsel  moved  for  a  new  trial.     The  plaintiff's 
coansel  were  only  heard  thereon. 

Per  cur.  The  verdict  is  against  our  ideas  of  the  clear  law,  and 
the  decided  charge  of  the  court.  In  matters  of  small  value,  the  court 
will  act  grant  a  new  trial ;  but  where  a  verdict  has  been  given  against 
Uw,  the  ease  is  otherwise,  (1  Term  Rep.  171 ;)  for  in  such  instances, 
a  third  new  trial  has  been  granted.  We  do  not  feel  disposed  to  throw 
aoy  weight  against  sheriff's  sales,  and  so  told  the  jury.  But  we  are 
boand  as  far  as  we  c^n,  to  preserve  the  law  inviolate,  and  to  award 
new  trials  where  its  rules  have  not  been  adhered  to.  Both  of  the  ex- 
ceptions which  have  been  made  to  the  sheriff's  deed  appear  to  be  fatal. 
We  know  of  no  practice  in  York  county,  which  sanctions  a  sheriff's 
deed,  under  circumstances  similar  to  the  present.  But  we  well  know 
if  each  practice  has  prevailed,  it  is  bad  in  itself,  and  must  lead  to  the 
most  injurious  consequences.  No  usage  can  repeal  the  positive  pro- 
moos  of  an  act  of  the  legislature.  2  Term  Rep.  275.  We  find  our- 
aetres  constrained  to  award  a  new  trial  without  costs. 

Messrs.  Bowie  and  Watts,  pro  quer. 
Messrs.  Duncan  and  Hopkins,  pro  def. 


<»  %  #• 
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CO&AU — ^TBATBS  AND  SBaXH  JUSTICES. 


Lessee  of  Dakibl  GmpB  against  Rev.  David  Baird. 

A  vamnt  unsigned  by  the  goremor,  where  money  has  been  ]>aid  upon  it,  Ia  good  eri- 
<ieiiee^  and  confers  an  authority  to  surrey  the  lands.  A  warrant  or  application,  gen- 
erally descriptiro  bat  vague,  without  a  surrey,  must  give  way  to  a  subsequent  one  of 
the  same  kind,  whereon  a  survey  hat  been  made,or  to  a  precise  and  accurate  oae^ 
without  a  survey.    Practiee  of  surveying,  10  per  cent  surplus  before  the  revolutton. 

Teus  cause  came  on  again  to  trial.  The  dispute  was  confined  to  16 
icras  ia  Alleghany  township,  which  took  in  a  small  part  of  the 
meadow,  and  the  bam,  stable  and  spring  hoose  of  the  defendant.  * 


216  CASES  IN  THE  SUPREME  COURT  [1806 

The  plaintiff  deduced  his  title,  under  a  warrant  to  Samuel  Smith 
dated  3d  February  1755,  which  was  not  signed  bj  the  governor  for 
the  time  being.  But  he  showed  a  credit  in  the  books  of  the  receiver 
general,  of  the  same  date  for  5/.  paid  on  this  warrant,  for  100  acres 
in  the  forks  of  the  North  Branch,  near  the  mouth  of  Beaver  Dam, 
about  three  or  four  miles  from  James  Lowrey,  in  Cumberland  coun^. 

The  warrant  was  shown,  in  evidence  without  opposition,  and  it  waa 
agreed  to  be  an  authority  to  survey  the  lands,  the  party  having  com* 
plied  with  the  contract  on  his  part. 

On  the  8d  December  1774,  a  survey  of  118  acres  and  allowance 
was  made  on  this  warrant  by  Thomas  Smith,  (D.  S.) 

.  The  defendant  claimed  under  a  warrant  to  Joseph  Brown,  dated 
Slat  May  1762,  for  800  acres  on  the  middle  branch  of  Frankstowa 
creek,  between  two  and  three  miles  from  there ;  on  which  a  survey  of 
304  acres  was  said  to  be  made  by  Richard  Tea,  on  the  25th  May  1765, 
and  returned  into  the  surveyor  general's  office,  on  the  23d  December 
1766. 

The  defendant  controverted  the  plaintiff's  warrant,  being  accurately 
descriptive  of  the  lands  in  question,  and  insisted  that  it  called. for 
lands  in  distant  therefrom  two  miles.  Several  witnesses  were  exam- 
ined on  both  sides,  as  to  this  point. 

On  the  other  hand,  it  appeared  that  Tea  or  his  deputy  had  commit- 
ted a  mistake  in  making  the  survey  for  Brown ;  and  afterwards  on 
the  discovery  thereof,  had  extended  the  lines,  and  included  double  the 
quantity  actually  the  surveyed  in  his  return  of  survey.  His  right  to 
extend  the  lines  on  paper  without  an  actual  survey,  was  much  contro* 
verted. 

Smith.  J.,  declined  giving  any  opinion,  liaving  made  the  survey  un- 
der which  the  plaintiff  claimed. 

After  argument  by  counsel,  Yeates,  J.  charged  the  jury,  that  he 
knew  of  but  three  rules  which  were  applicable  to  the  present  case. 

1st  A  plaintiff  in  ejectment  must  recover  by  the  strength  of  his  own 
title.  2d.  Where  there  has  been  negligence  in  obtaining  a  survey,  a 
warrant  or  location  generally  descriptive  but  vague  in  its  terms,  must 
give  way. to  a  subsequent  warrant  or  location  equally  vague  whereon  a 
survey  has  been  made,  or  to  a  subsequent  precise  warrant  and  location 
even  without  a  survey,  where  it  accurately  describes  the  lands.  8d.  Un- 
der the  order  of  the  Board  of  Property  of  the  1st  May  1767,*  the  deputj 

*  The  order  is  as  foUows:  **Ab  to  what  is  pastai  to  exoessea  of  sarreys,  tli 
■nireyor  general  shall  reoeire  the  returns,  though    they    exceed    the  quantitiett 
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nnreyors  were  not  to  return  more  than  10  per  cent,  beyond  the  usual 
lUowance  for  roads,  on  the  quantity  of  lands  contained  in  the  warrant  or 
application.  But  this  only  held  where  there  was  no  conflicting  right  when 
die  suryey  was  made ;  for  in  such  case  the  deputy  was  not  permitted  to 
exceed  the  quantity  called  for,  with  the  allowance  of  6  per  cent,  for  roads. 
This  was  equal  justice,  and  conformable  to  the  settled  practice  of  the 
lands  office.  It  had  been  pursued  in  the  Circuit  Court  at  Bedford  in  No- 
fember  1801,  in  Elliot's  lessee  ▼.  Bonnet,  where  the  jury  were  strongly 
disposed  to  find  the  surplus  of  10  per  cent,  for  the  plaintiff.  The  sec* 
oad  rule  had  been  recognized  by  repeated  decisions,  and  had  become 
the  settled  law  of  the  country. 

The  first  inquiry  with  the  jury  would  be,  to  ascertain  whether  the 
varrant  of  Brown  was  so  described,  as  that  it  could  be  laid  on  no  oth- 
er place  than  on  the  premises  in  question.  If  it  was  vague  and  loose, 
tten  the  verdict  must  be  necessarily  for  the  plaintiff;  but  if  it  was 
dose  and  precise,  as  the  court  strougly  inclined  to  think,  then  the  last 
role  would  apply,  and  the  plaintiff  should  be  confined  to  his  130  acres 
and  allowance  on  his  warrant.  This  rendered  it  unnecessary  to  consid- 
er the  right  of  deputy  surveyors  to  extend  surveys  made  on  the  ground 
before  return.  The  case  of  Nicholas's  lessee  v.  Holliday,  determined 
here  in  May  1802,  was  determined  on  the  ground  of  the  original  mis- 
take being  made  by  the  agent  of  Richard  Tea,  who  directed  an  exten- 
sion of  the  lines,  and  who  claimed  the  additional  lands  so  included. 

The  judge  professed  to  go  no  further  than  was  absolutely  necessary 
IB  the  decision  of  the  case  before  the  court ;  but  he  could  not  avoid 
sajing,  that  this  was  a  strong  case  in  favor  of  a  second  purchaser  un- 
der the  warrantee.  Viewing  the  matter  in  the  strongest  light  against 
As  defendant,  here  had  at  least  been  an  attempt  to  make  a  survey  in 
May  1765,  and  lines  had  been  run  on  the  ground.  A  return  of  sur- 
Tey  operates  as  notice  on  a  shifted  warrant  or  application.  This  sur- 
ley  was  returned  into  the  surveyor  general's  office  in  December  1766; 
and  was  known  at  the  time  of  the  plaintiff's  survey  in  December  1774. 
In  the  draft  thereof  it  is  stated  in  a  N.  B.,  the  above  ^'  survey  takes 
off  part  of  the  tract  surveyed  for  Joseph  Brown."  Consequently,  there 
was    an     opposing    claim    known     at   the     time,    which    confined 

nentioned  in  the  warrants  or  applications,  and  the  10  per  oeni  But,  for  the  future, 
Ihe  aoTemor  strTctly  charges  his  deputies,  that  they  shall  not,  on  any  pretence,  return 
more  than  the  quantity,  with  the  allowance  for  roads,  and  the  10  per  cent.,  upon  pain 
of  bebg  obliged,  at  their  own  expense,  to  rectify  any  surreys  they  shaU  return  with 
noh  ezoesa  or  quantity.*^ 
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the  surrey  to  the  predLeie  namber  of  acres  contained  in  the  warrant. 

Verdict  for  the  defendant 
Messrs.  Duncan  and  S.  Biddle,  pro  quer. 
Messrs.  Hamilton  and  Watts ,  pro  def* 


^  •  <> 


John  Aldbrmah  against  Bbnjamik  Wat. 

Actual  possessioa  necessary  to  maintain  trespass  quare  dautnm  f regit*  Where  a  aar- 
yey  has  been  made  on  a  warrant  generally  desoriptiye,  and  a  re-surrey  is  made  thereof 
by  order  of  the  Board  of  Property,  whereby  put  of  the  old  survey  is  omitted,  and 
new  lands  added,  V&rt  whereof  has  been  surveyed  under  intervening  rights,  the  titto 
cannot  prevail  as  to  such  pmissiona  or  addiUons  ii^juriotts  to  other  persons. 

Trespass  qiuire  clausvmfregity  in  cutting  down  trees.  Pleas, 
non  cul.  and  liberum  ienemenium. 

The  plaintiff  claimed  under  an  application  of  Thomas  Morris,  dated 
22d  October  1766,  for  300  acres,  joining  on  the  west  by  a  survey  on 
a  large  run,,  which  leads  into  the  east  branch  of  Little  Juniata,  about 
one  mile  eastward  from  the  path  that  leads  from  Little  Juniata  to  Sns^ 
quehannah,  in  Cumberland  county.     It  was  marked  No.  1629. 

An  original  draft  of  a  survey  made  hereon  was  shown  in  evidence, 
said  to  contain  850  acres.  It  was  indorsed  in  the  hand-writing  of 
Richard  Tea  (D.  S.)  ''  Thomas  Morris  850  acres."  On  the  inside  it 
was  marked  thus : 

"  Enoch  Davis,  No.  1638,        1766. 
Thomas  Morris,        1629." 

Morris  on  the  20th  April  1767,  conveyed  to  David  Kennedy  in  con- 
sideration of  5s.  On  the  4th  June  1795,  David  Kennedy  and  Michael 
Oryder  appeared  amicably  before  the  Board  of  Property,  and  stated^ 
that  an  interference  had  taken  place  in  their  surveys  on  Warrior  Mark 
Ran,  and  that  Kennedy's  survey  in  particular  interfered  with  the  lands 
of  the  London  Company ;  whereupon  it  was  ordered,  that  a  re-sunrey 
should  be  made  by  the  deputy  surveyor,  pointing  out  all  interferences , 
and  excluding  from  Kennedy's  draft,  that  part  of  the  land  claimed  by 
the  said  company.  On  the  21st  May  1796,  a  re-survey  was  made  by 
John  Oanan,  (D.  S)  excluding  the  lands  previously  surveyed  for  the 
London  Company  including  acres  additional,  and  omitting 

acres  part  of  the  original  survey.  Kennedy  having  sold  to  Gryder,  tha 
interferences  between  them  were  not  marked.  This  re^survey,  contain* 
ing  270  acres  61  perches,  was  returned  into  the  surveyor  general's  of « 
fice  81st  May  1796.  Kennedy  conveyed  to  Gryder,  who  obtained  a 
patent  for  the  re-survey,  and  afterwards  sold  to  the  plaintiff. 

The    defendant   claimed  under  a   warrant  to   Walter   Hood  for 
jOO   acres,  on   a  creek  running   into  the  Warrior  Mark  Run,    in 


r 
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or  about  one  mile  from  ihe  mdatk  of  the  said  branch ,  and  two 
miles  from  the  Warrior  Mark^  where  the  branch  empties  into 
tke  Batd  run,  speciallj  identifying  die  lands  in  question,  dated 
tbe  18th  September  ITS*!.  A  sorrej  of  292  acres  and  144  perches  was 
made  hereupon  by  John  Ganan,  (D.  S.)  on  the  20th  May  1785, 
when  the  surrey  of  1766,  made  for  Morris,  was  not  known. 

It  was  questioned,  whether  the  plaintiff's  warrant  did  not  describe 
lands  on  Half  Moon  run,  and  witnesses  were  called  on  both  sides  upon 
that  point ;  but  it  did  not  appear  that  the  plaintiff*  had  any  possession 
6f  that  part  of  the  tract  whereon  the  supposed  trespass  was  committed. 

Tbe  court  interrupted  Mr.  0.  Smith  who  had  begun  to  address  the 
jury  on  the  part  of  the  defendant.  They  said  there  could  be  no  possi- 
ble difficulty  in  the  present  form  of  action.  Possession  was  essentially 
necessary  to  maintain  trespess ;  and  this  not  being  shown  to  have  been 
in  the  plaintiff,  he  could  not  recover.  At  the  same  time  to  prevent 
farther  litgation,   the  court  would  give  their  sentiments  on  the  title. 

Morris's  warrant  was  not  shifted  from  its  true  place.  It  is  true  it  was 
not  peculiarly  descriptive  and  special,  but  it  would  suit  the  present 
tract  as  well  as  other  lands.  Its  generality  was  reduced  to  a  cer- 
tainty, by  the  survey  said  to  have  been  made  in  1766.  The  deputy 
omitting  to  return  the  survey  into  the  office  of  the  surveyor  general, 
did  not  prejudice  the  plaintiff's  right.  That  principle  only  applies 
where  the  locality  of  the  warrant  or  order  is  changed. 

It  may  be   objected,  that  the  survey  in  1766,   was  really  made  for 

Enoch  Davis,  on  another  warrant.    This  is  mere  suspicion.     We  know 

no&ing  of  a  warrant  in  the  name  of  Davis.     Besides,   this  may  be 

msonably  accounted  for,  supposing  such  a   warrant  to  have  exists 

ed.    The    deputy  surveyor  having  made  the  survey,  may  have  after- 

vards  applied  it  to  the  eldest  warrant.    The  survey  thus  made  by  the 

agent  of  the  duputy  is  discovered  to  interfere  with  elder  warrants  and. 

sorveys,  and  consequently  must  give  way  to  them.     On  the  21st  May 

1T96,  Canan  makes  a  re-survey  by  order  of  the  Board  of  Property, 

omitting  parts  of  the  old  survey  made  for  Morris,   and  adding  other 

hinds  not  included  therein.     So  far  as  this  omission  goes,  and  so  far 

as  lands  have  been  comprehended  which  were  before  surveyed  forHood, 

in  May  1785,  or  for  any  other  person  under  an  intervening  right,  the 

plaintiff's  title  must  fail.     But  as  to  such  parts  of  the  land  as  were 

comprehended  in  the  old  survey,  and  were  not  dropped  or  abandoned 

bj  the  re-8urvey,   and  as  to  such  additions  as  were  not  theretofore 

snrreyed  under  other  rights,  the  title  of  the  plaintiff  ought  so  far  to 

prevail,  on  every  sound  and  legal   principle. 

The  plaintiff  immediately  suffered  a  nonsuit 
Mr.  Duncan;  j9ro  quer. 
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Bzecutors  of  John  Pawung  againai   Adaunistrators  of  Hsmtr 

PAWLma. 

Bond  conditioned  for  the  payment  of  740/.  in  seven  yean  and  the  interest  thereon  year- 
ly and  every  year ;  agreement  indorsed  thereon  by  the  obligor  that  if  any  part  of  the 
interest  should  remain  unpaid  for  the  spaoe  of  three  months  to  allow  the  obligor  law- 
fhl  interest  for  the  same  from  the  end  of  the  said  three  months  until  paid.    The 
'  agreement  may  be  inforced,  and  is  not  usurious. 

Thb  following  case  wns  submitted  at  a  Circuit  Court  held  for  Frank- 
lin county,  to  the  decision  of  Yeates  and  Smith,  justices,  without 
argument. 

Henry  Pawling,  the  defendant's  intestate,  on  the  12th  May  1785, 
executed  a  bond  to  the  plaintiff's  testator  in  the  penalty  of  1480/.  in 
gold  or  silver,  conditioned  for  the  payment  of  6402. ,  on  or  before 
the  12th  May  1792,  and  the  lawful  interest  thereon  yearly  and  every 
year,  from  the  date  thereof.  He  on  the  same  day  executed  a  power 
of  attorney  to  enter  up  judgment  on  the  bond. 

On  the  11th  February  1786,  the  said  Henry  Pawling,  by  a  sealed 
memorandum  indorsed  on  the  said  bond,  and  by  him  subscribed  in  the 
presence  of  two  witnesses,  after  reciting  the  said  bond  and  condition, 
proceeded  in  these  words :  *^  and  whereas  from  our  local  circumstances, 
or  from  some  other  cause,  the  said  interest  or  some  part  thereof  may 
remain  unpaid  for  a  considerable  time  after  due,  and  the  said  John 
Pawling  thereby  suffer  loss,  now  for  preventing  thereof,  I  do  hereby 
Govenant  and  promise  to  and  with  the  said  John,  that  if  any  part  of 
the  said  interest  shall  remain  unpaid  for  the  space  of  three  months, 
to  allow  him  the  said  John,  lawful  interest  for  the  same,  from  the  end 
of  the  said  three  months  until  paid.'' ' 

The  question  submitted  to  the  court  is  whether  the  said  covenant  be 
prohibited  by  law,  or  good  and  valid  ?  If  the  said  court  shall  be  of 
opinion,  that  the  said  covenant  is  prohibited,  and  not  good  or  valid, 
then  judgment  to  be  entered  for  the  plaintiffs  generally  ;  but  if  other- 
wise, then  instructions  to  be  given  to  the  clerk  of  the  Circuit  Court, 
to  calculate  interest  according  to  the  said  covenant,  and  enter  up  the 
final  judgment  accordingly. 

The  justices  took  time  to  look  into  the  cases   on  the  subject,  and 

deliberate  thereon  ;  they  afterwards  certified  their  respective  opinions, 

which  were  openly  delivered  by  Smith,  J.  at  a  Circuit  Court  held  for 

Franklin  county,  before  himself  and  Brackenridge,  J.  on  the  30th 

September  1805,  in  manner  following : 

Yeates,  J.  In  Great  Britain,  by  successive  acts  of  parliament,  the 
rate  of  interst  on  the  loan  of  monies  and  other  commodities,  was  re- 
daeed  to  ten,  and  from  thence  to  eight,  six  and  five,  in  the  hundred. 
The  Stat,  of  12  Ann.  st.  2.  c.  16,  provides,  that  ''  after  the  29th  Sep- 
tember 1714,  no  oerson  shall,  upon  any  contract,  take  directly 
or  indirectly  for  tne  loan  of  any  moniesi  wares,  merchandise  or 
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•ther  commodities  whatsoever,  above  the  ralne  of  5/.  for  the  for* 
beftrance  of  100/.  for  a  year,  and  so  after  that  rate,  for  greater  or 
lesser  smn,  or  for  a  longer  or  shorter  time;  and  that  all  bonds, 
ooDtrscts  and  assurances  made  after  that  time,  whereby  a  greater 
nte  of  interest  shall  be  reserved  or  taken,  shall  be  utterly  void  ;  and 
tke  persons  offending  therein  shall  forfeit  and  lose,  for  every  suol^ 
offence,  the  treble  value  of  the  monies,  wares,  merchandises,  or  other 
tilings  80  lent,  bargained,  exchanged,  or  shifted."     4  Ruff.  stat.  642. 

Cor  act  of  assembly  of  second  March  1723,  reduced  the  interest  of 
money  from  eight  to  six  per  cent,  per  annum ;  and  provides,  ^^  that  no 
person  shall  directly,  nor  indirectly,  for  and  bonds  or  contracts  there- 
after to  be  made,  take  for  the  loan  or  use  of  money  or  any  other  com* 
modities,  above  the  value  of  6/.  for  the  forbearance  of  1002.  or  the 
?alae  thereof  for  one  year  ;  and  so  proportionably  for  a  greater  or  les- 
sor sam ;  any  law,  custom,  or  usage  to  the  contrary  notwithstanding^ 
inder  the  penalty  of  forfeiting,  on  conviction  of  the  offence,  the  money 
and  other  things  lent."  1  Dall.  St.  Laws  198. 

The  penalties  of  usury  differ  in  the  two  countries  clearly :  and  ez- 
ilasive  of  the  different  rates  of  interest,  it  has  been  doubted,  whether 
mder  our  law,  the  words  not  pursuing  the  British  statute,  interest  may 
be  reserved  here,  payable  at  a  shorter  period,  than  the  term  of  one 
year.  The  question  before  us  is,  whether  on  a  bond  conditioned  for 
die  payment  of  money  in  five  years,  and  the  interest  thereon  yearly,  a 
covenant  by  the  obligor  to  allow  the  obligee  lawful  interest  on  any  in- 
fiemt  due  and  remaining  unpaid  for  the  space  of  three  months,  from 
die  end  of  the  said  three  months,  is  good  and  valid,  or  whether  the  same 
be  prohibited  by  law  7 

Af  a  case  of  conscience,  it  racks  the  mind  with  no  difficulties  or 
doubts.  By  the  original  obligation,  the  creditor  was  entitled  to  the 
pavment  of  his  annual  interest  by  a  solemn  compact :  he  had  the  same 
right  to  demand  that  sum  every  succeeding  year,  as  he  had  to  demand 
bis  principal  at  the  end  of  five  years :  the  non-payment  of  it  was  in* 
jnrioQs  to  him,  but  advantageous  to  his  debtor.  No  one  therefore  can 
refuse  his  concurrence  in  the  sentiment  of  Lord  Chancellor  Thurlow, 
that  '^  there  is  no  reason,  if  a  man  does  not  pay  interest  when  he  ought 
why  ho  should  not  pay  interest  for  that  also."  1  Yes.  jr.  99.  3  Bro. 
Cha.  Ca.  440.  The  doubts  on  the  present  question  arise  from  our 
htbitB  in  life,  and  the  usual  practice  of  courts  of  justice.  And  it 
miist  be  conceded,  that  if  it  has  been  uniformly  fixed  as  a  rule  of  prop- 
erty, that  interest  cannot  be  legally  received  upon  interest,  we  are 
bound  to  acquiesce. 

It  has  been  generally  laid  dowu  us  a  rule  both  in  a  civil  law 
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and  in  chancery,  that  interest  should  not  be  allowed  apon  interest.  2 
Fonbla.435. 

Bat  the  rale  admits  of  exceptions.  Amongst  other  instances,  an 
accoant  settled  and  allowed  bj  the  parties,  will  carry  interest.  2  Yes. 
865.  2  Bla.  Rep.  761. ,  So  the  assignees  of  a  mortgage  shall  hare  in- 
terest on  the  interest  due  at  the  assignment  of  the  mortgage,  2  Oha.  Ca. 
'67,  68.  258.  Yern.  169.  2  Yern.  135,  provided  it  be  made  with  the 
concarrence  of  the  mortgagor,  bat  not  otherwise.  3  Atky.  276.  2 
Gha.  Bep.  78.  Nels.  150.  Pow.  on  Mortga.  426-7.  And  it  has  also 
been  said  by  Lord  Keeper  Finch,  1  Cha.  Ca.  258,  that  a  mortgagee 
whose  mortgage  was  forfeited,  should  have  interest  for  his  interest ; 
but  this  rule  does  not  appear,  Prec.  Gha.  116,  to  have  prevailed  in. 
any  case  since,  and  has  been  laid  aside.  Pow.  Mortg.  429.  2  Fonblat 
486. 

In  the  case  of  mortgages  it  is  certain,  that  in  general  an  agreemon 
made  at  the  time  of  the  mortgage,  will  not  be  sufficient  to  make  future 
interest  principal,  such  terms  being  considered  as  bearing  hard  upon 
the  mortgagor,  and  as  oppressive.    Pow.   Mortg.  441.    In  Lord  Os- 
sulston  V.  Lord  Yarmouth,  it  was  laid  down  by  Lord  Ghancellor  Cow- 
per,  that  no  precedent  had  ever  carried  the  advance  of  interest  so  far, 
that  an  agreement  made  at  the  time  of  the  mortgage,  would  be  suffi* 
cient  to  make  future  interest  principal ;  to  make  interest  principal,  it 
is  requisite,  that  the  intei*est  be  first  grown  due,  and  then  an  agree- 
ment concerning  it  may  make  it  principal.  2  Salk.  449.    Upon  this 
ground  and  the  principal  of  acts  advantageous  to  infants  being  bind- 
ing on  them,  was  the  case  of  the  Earl  of  Chesterfield  v.  Lady  Crom- 
well, decided  in  1  Eq.  Ca.  Abr.  287.  pi.  1.  9  Mod.  103.    In  Thorn- 
hill  V.  Evans,  2  Atky.  231,  Lord  Hardwicke  admits,  that  the  mprtga- 
gor  may  upon  agreement  turn  the  interest  into  principal,  but  subjoina 
that  it  must  done  fairly,  and  it  is  generally  upon  the  advance  of  freeh 
money,  and  even  then,  it  is  reckoned  a  hardship  on  the  mortgagor  and 
an  act  of  oppression.    It  will  not  be  asserted  that  this  is  usually 
adopted  as  a  rule  in  England  or  this  country,  by  monied  men. 

The  rule  laid  down  by  Lord  Chancellor  Parker,  in  Brown  v.  Bark- 
ham,  1  Wms.  653,  seems  more  conformable  to  the  usual  modes  of 
transacting  matters  of  this  nature. 

^^  To  make  interest  on  a  mortgage  principal,  it  is  requisite  there 
should  be  a  writing  signed  by  the  parties,  for  as  much  as  the  estate  in 
the  land  is  to  be  charged  therewith."  Where  a  mortgage  was  giveEO 
in  Lreland,  to  trustees,  by  way  of  securing  debts  to- creditors,  and  no 
money  actually  passed,  but  the  sum  nominally  lent  was  to  be  paid  by 
instalments,  an  agreement  that  the  interest,  of  those  sums  should  rise, 
on  non-payment  at  the  time  appointed,  or  within  three  weeks  after^ 
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horn  5  to  8  per  cent.,  was  held  good,  upon  appeal  to  the  house  of  lordd. 
Burton  and  Nutlej  t.  Slatterley.     2  Bro.  Pari.  Oa.  68.  ^ 

Bat  whatever  may  be  the  law  of  England*  as  to  interest  receivable 
on  mortgages,  the  doctrine  as  to  interest  generally  receivable,  has  been 
much  extended  by  courts  of  justice.  Lord  Mansfield  says,  upon  nice 
ealcolations  it  will  be  found,  that  the  practice  of  the  bank,  in  discount- 
ing bills,  exceeds  the  rate  of  5  per  cent ;  for  they  take  interest  upon 
tbe  whole  time  the  bills  run,  but  pay  only  part  of  the  money,  viz :  by 
deducting  the  interest  first,  yet  this  is  not  usury.  Cowp.  115.  The 
nme  doctrine  is  asserted  by  Bla(4cstone,  J.  in  2d  vol.  of  his  Reports 
793. 

The  reason  herefor  is  given  by  the  Court  of  Exchequer,  in  Caliot  v. 
Walker,  2  Anstru.  497,  that  the  statute  allows  interest,  not  merely  of 
5  per  cent,  for  a  year,  but  after  the  rate  of  5  per  cent.  In  that  case, 
the  court  declared  themselves  strongly  of  opinion,  that  a  custom  in 
Liverpool  for  a  Banker  to  strike  a  balance  every  quarter,  and  send  the 
aeeount  to  the  merchant,  and  then  to  make  that  balance  carry  interest 
18  principal  for  the  next  quarter,  is  not  usury. 

The  case  of  Le  Grange  v.  Hamilton,  in  4  Term  Rep.  613,  is  said 
to  be  relied  on  by  the  plaintiff's  counsel.  There,  a  memorandum  in* 
domed  on  a  bond,  which  was  conditioned  for  the  payment  of  1001.  by 
qnarterly  payments  of  51.  each,  and  interest  at  5  per  cent.,  ^^  that 
U  the  end  of  each  year,  the  years  interest  due  was  to  be  added  to  the 
principal,  and  then  the  201.  to  be  received  in  the  course  of  the  year 
was  to  be  deducted,  and  the  balance  to  remain  as  principal,  and  so  to 
eontinue  yearly,  until  both  principal  and  interest  were  fully  paid, " 
was  held  not  usurious.  But  it  was  considered,  both  in  the  Kings  Bench 
and  Exchequer  Chamber,  as  a  question  of  construction.  Lord  Kenyon 
says,  it  is  admitted,  that  if  they  intended  the  computation  of  interest 
should  be  made  on  the  whole  sum  of  1001.  to  the  end  of  the  year,  not- 
withstanding the  several  parts  of  the  principal  had  been  paid  at  the 
stated  periods,  it  would  be  usuary.  4  T.  R.  614.  And  all  the  judges 
of  B.  B.  went  on  the  ground,  that  it  was  not  the  interest  on  the  1001. 
lent,  but  the  interest  due  that  was  to  be  added  to  the  principal  at  the 
cod  of  the  year ;  and  the  interest  due  could  only  be  taken  to  mean 
what  was  legally  due.  So  also  it  was  held  by  Lord  Chief  Justice  Eyre, 
in  the  Exchequer  Chamber.     2  H.  Bla.  145. 

The  authority  which  has  chiefly  guided  my  opinion,  is  Morgan  v. 
Mather,  determined  by  the  Lords  Commissioners  for  holding  the  great 
seal.  4  Ves.  jr.  15.  A  motion  was  made  to  set  aside  an  award.  One 
of  the  objections  made,  was,  that  the  arbitrators  had  allowed  the  de- 
fendant compound  interest  lipon  the  settlement  of  an  account  current 
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of  several  years  without  annual  interest.  Lord  Commissioner  Eyre 
hesitated  at  first  a  good  deal,  upon  the  point  relative  to  the  compound 
interest.  He  was  satisfied,  that  it  was  fair  and  necessary  to  have  an 
interest  account  every  year ;  but  whether  if  there  is  no  express  settle- 
ment, it  ought  not  to  t>e  carried  on  as  interest,  instead  of  being  made 
capital,  he  had  doudts.  lb.  16,  17.  Afterwards  he  states,  that  Lord 
Thurlow,  in  Hankey's  case,  had  said,  that  compound  interest  was  never 
to  be  allowed,  but  on  the  ground  of  a  contract  between  the  parties  to 
allow  it ;  either  an  express  contract,  or  to  be  inferred  from  the  nature 
of  their  dealings.  He  himself  had  ho  doubt,  there  may  be  a  previous 
contract  for  compound  interest.  lb.  20,  21.  Ashurst,  commissioner, 
says,  compound  interest  may  be  allowed  where  there  is  a  contract  for 
it,  or  where  it  is  the  usage  of  the  trade.  And  per  Wilson,  compound 
interest  is  not  an  unlawful  thing  in  itself.  Lord  Commissioner  Eyre 
desired  it  to  be  observed,  that  the  court  was  not  to  be  understood,  to  have 
laid  down  any  thing  on  this  object  ef  interest,  that  has  relation  to  mort- 
gages. 

If  this  decision  is  correct,  it  has  proceeded  on  ground  sufficiently 
broad,  to  cover  the  principal  case  before  us.  I  see  no  reason  why  we 
should  not  adopt  it.  The  principles  on  which  it  is  founded,  tend  to 
nothing  immoral,  but  conduce  to  relative  justice,  and  a  dae  adherenoe 
to  fair  contracts.  The  creditor  does  not  in  the  language  of  our  law 
^'  take  for  the  loan  or  use  of  money,  directly  or  indirectly,  above  the 
value  of  61. ,  for  the  forbearance  of  1001.  for  one  year.  "  Indeed  h^re, 
he  does  not  take  this  6  per  cent,  per  annum  ;  because  the  yearly  intev- 
est  stipulated  to  be  paid,  must  be  three  months  in  arrear,  before  inter- 
est can  be  calculated  thereon. 

Upon  the  best  reflection  I  have  been  able  to  give  the  case,  I  am  of  opin- 
ion, that  the  covenant  to  allow  interest  on  the  interest,  is  good  and 
valid  in  law,  and  should  be  enforced. 

Smith,  J.  In  the  case  of  Crawford  and  company  of  Amsterdam  y. 
Willing  and  Morris,  which  was  tried  in  the  first  week  of  December  term 
1808,  it  became  my  duty  to  deliver  the  opinion  of  the  court  to  the  jury, 
on  the  subject  of  interest,  the  chief  justice  declining  to  sit,  because  of 
his  relationship  to  one  of  the  defendants,  and  Yeates,  J.  being  indis- 
posed. I  was  then  led  to  make  some  preliminary  observations,  and  to 
apply  them  to  the  case  then  on  trial.  Such  of  them  as  seem  to  me  to 
be  applicable  to  the  case  now  under  consideration,  I  beg  leave  to  re- 
peat. 

1.  On  the  subject  of  interest,  as  well  as  on  many  other  points,  the 
law  has  at  length,  although  slowly,  melted  into  common  sense.  Th% 
few  exceptions,  wnich  yet  remain,  will  gradually  wear  away. 

The  pleading  a  deed,  as  lost  by  time  and  accident,  is  a  strong 
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instanoe  of  the  triamph  of  the  Bound  reaion  and  sabstaniial  jnstiee 
OTer  tecbnical  fonns,  by  whioh  jnstioe  had  been  fettered.  8  T.  B.  151. 

2.  For  many  centarieSy  those  who  eall  themeelyeB  learned  men,  and 
were  so  deemed  by  the  rest  of  mankind,  perplexed  themselyes  and 
ediers,  on  this  point ;  strangely  mistaking  a  political  rale  among  the 
Jews,  and  adapted  to  their  peculiar  system,  for  a  general  moral  pre- 
cept, (2  Bla.  455,)  although  inconsistent  with,  and  destructive  of  all 
eonunercial  intercourse.  Ord  on  Usury,  8. 

8.  It  is  really  a  matter  of  much  curiosity,  to  trace  down  the  pro- 
gressiTO  opinions  upon  this  point.  In  making  the  investigation,  we  will 
observe  how  much  the  mind  Lb  fettered  by  form ;  with  how  much  difficulty 
and  struggling,  it  extricates  itself  from  received  opinions  and  technical 
ndes,  however  unfounded  in  reason,  however  contrary  to  the  great 
ends  of  society,  in  its  present  commercial  and  cultivated  state. 

4.  For  a  long  period,  all  interests  on  money  was  held  unlawful.  1 
Dall.  52.  And  strange  to  tell,  it  has  never  yet  by  any  act  of  the  Brit- 
ish (Ord  81,)  or  of  our  own  legislature,  been  declared  in  express 
and  general  terms  to  be  lawful.  It  was  held  lawful  at  first,  only 
tacitly,  or  by  implication,  Ord.  81.  2  Ball.  105,  per  Jefferson ;  which 
has  hitherto  continued  to  be  the  mode  of  regulating  it,  except  in  spe* 
dal  instances,  as  on  judgments.  1  St.  Laws,  13.  Nay  the  5th  section 
of  Stat.  21  Jac.  1,  c.  17,  declares,  that  that  law  shall  not  be  constru- 
ed to  allow  the  practice  of  usury,  in  point  of  religion  or  conscience.  5 
Bae.  410.  Add,  for  the  satisfaction  of  the  bishops.  Ord.  5. 

5.  The  allowance  of  interest  has  been  introduced  with  technical  re- 
luctance, or  by  slow  degrees  in  many  cases,  in  which  common  sense 
and  commercial  justice  declared  it  equally  due,  as  in  other  cases 
where  it  had  been  previously  allowed.  For  instance,  it  was  ruled, 
that  no  interest  could  be  allowed  for  money  lent,  unless  there  be  a  note 
for  it,  2  Stra.  910,  and  many  other  instances  enumerated  in  1  Dall. 
105^  per  Jefferson.  But  see  now  8  Wils.  206.  2  Bla.  Bep.  761. 
Interest  is  due  on  all  liquidated  sums,  from  the  instant  the  principal 
becomes  due  and  payable.  2  Burr.  1081.  For  money  lent.  1  H.  Bla. 
305.  1  Dall.  849.  Per  Shippen,  president.  It  is  the  constant  prac- 
tice in  Guildhall,  either  by  the  contract,  or  in  damages,  to  give  interest 
for  every  debt  detained.  1  Yes.  jr.  63.  Per  Lord  Thurlow.  I  cannot 
distinguish  the  case  of  interest  due  by  contract,  where  there  is  no  note, 
from  the  case  where  there  is  a  note.  1  Yes.  jr.  302.  Per  LordLough- 
borongh. 

6.  VoTmAj,  interest  was  only  calculated  to  the  time*of  bringing 
Teatee,  Vol.  IY.  15 
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the  action  ;  no  interest  conld  be  recovered  daring  its  continuance  tiU 
lately.  1  Bl.  263.  2  Barr.  1085.  Bull.  275. 

In  England,  to  ihis  day,  interests,  subsequent  to  the  judgment,  can- 
not be  recovered  on  it.  2  Yes.  jr.  162.  Afresh  action  must  be  brought 
for  the  subsequent  interest,  lb.  The  law  would  no  doubt  have  beea 
holden  the  same  in  Pennsylvania,  had  not  an  act  of  assembly  removed 
the  palpable  injustice.  1  St.  Laws  18. 

7.  It  was  formerly  laid  down  in  general  terms,  that  no  interest 
could  be  allowed^  on  the  balance  of  an  account  for  goods  sold  and 
delivered ;  nor  in  any  case  except  on  promissory  notes  and  bills  of  ex- 
change. Barnes  228.  1  Dall.  265.  It  was  afterwards  ruled,  that 
though  by  the  common  law,  book  debts  do  not  of  course  carry  interest, 
it  may  be  payable  in  consequence  of  the  usage  of  particular  branches 

,  of  trade,  or  a  special  agreement,  or  in  case  of  long  delay,  under  vexa- 
tious or  oppressive  circumstances.  Dougl.  361,  per  Ld.  Mansfield.  1 
DalL  8,  5,  per  M'Kean.  Also  when  it  is  the  established  and  known 
course  of  the  trade.  2  DalL  193,  per  tot  cur. 

8.  It  is  now  the  law,  founded  on  reason  and  justice,  and  con- 
ducive to  fair  dealing  and  punctual  payment,  that  where  money  is  made 
payable  by  an  agreement  between  the  parties,  and  a  time  given  for 
the  payment  of  it,  this  is  a  contract  to  pay  interest  from  the  day 
in  case  of  failure  of  payment  at  the  day.  2  Burr.  1088.  8  Wils.  12T. 

In  the  case  of  bankruptcy  indeed,  where  there  is  sufficient  to  pay 
debt  and  interest,  interest  on  bonds  is  not  to  be  carried  beyond  the  pen- 
ally ;  although  upon  other  contracts  and  notes  bearing  interest,  the  inter- 
est is  to  be  computed  at  the  rate  specified,  to  the  full  amount  due.  1 
Atky.  80. 3  Bro.  Ch.  Ca.  438.  That  exception  stands  only  on  authority. 
8  Bro.  Oh.  Oa.  44. 

These  are  all  the  observations  made  and  authorities  cited  in  ihat 
charge,  which  are  applicable  to  the  case  stated  for  our  opinion. 

The  honesty  and  honour  of  the  contract  as  stated,  on  the  part  of  the 
obligor,  the  indulgence  and  fairness  on  the  part  of  the  obligee,  most 
strike  and  force  conviction  on  the  understanding  of  every  man  who 
reads  it. 

Is  there  any  rule  of  law  which  forbids  the  performance  of  it  ? 

If  there  is,  we  must  be  bound  by  it ;  but  it  must  be  very  clear  and 
very  strong,  thus  to  entangle  the  plain  justice  of  the  case. 

All  laws  stand  on  the  best  and  broadest  basis,  which  go  to  enforce 
moral  and  social  duties.  8  Term  Rep.  63,  per  Ld.  Kenyon.  I  have 
so 'great  a  veneration  for  the  law,  as  to  suppose,  that  nothing  can  be 
law,  which  is  not  founded  in  common  sense  and  common  honeal^.  lb. 
62,  per  Eundem.  4  Term  Bep.  512.  Courts  ought  not  unless  they  are 
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absolatelj  obliged  to  it,  to  construe  even  an  act  of  thelegidatare,  con- 
traiy  to  the  plain  and  dear  principles  of  justice.  5  Burr.  2739,  Per 
Ld.  Mansfield. 

No  cases  have  been  cited  by  the  counsel  on  either  side.  I  will  brief- 
ly state,  and  observe  on  such  authorities  as  I  presume  are  relied  upon, 
in  favor  of  the  defendants,  and  then  those  in  support  of  the  plaintiffs, 
claim* 

Proviso  in  a  inortgage,  that  if  interest  be  behind  for  six  months, 
then  that  interest  should  be  made  principal  and  cany  interest.  Per 
Gowper,  chancellor,  no  precedent  has  ever  carried  the  advance  of  in- 
terest so  far,  that  an  agreement  made  at  the  time  of  the  mortgage  will 
be  sufficient  to  make  interest  principal ;  but  to  make  interest  princi- 
pal it  is  requisite  that  interest  be  first  due,  and  then  an  agreement 
concerning  it  may  make  it  principal.  2  Salk.  4t9. 

This  is  the  case  of  a  mortgage ;  and  even  in  2  Yes.  Jr.  20,  where 
compound  interest  had  been  allowed.  Eyre,  Ch.  Justice,  said,  the  court 
was  not  to  be  understood  to  have  laid  down  any  thing  upon  the  subject 
that  had  relation  to  mortgages.  Neither  need  we  now.  The  exception 
as  to  mortgages  stands  only  on  authority.  8  Bro.  Oha.  Ga.  440. 

The  case  of  Sir  Thomas  Me^rs,  heard  before  Lord  Harcourt,  is  an 
mthority  in  point,  that  chancery  will  relieve  in  cases,  which,  though 
perhaps  strictly  legal,  bear  hard  upon  one  party.  Meers  in  some  mort- 
gages had  inserted  a  covenant,  that  if  interest  was  not  paid  at  the  day, 
it  should  be  turned  into  principal,  and  was  relieved  against  it.  Talb. 
40.  There  is  an  implication  here,  that  a  covenant  to  turn  interest  into 
*  principal  ia  not  illegal.  S.  C.  cited  16   Atky.  804. 

A  mortgage  made  at  5  per  cent.,  but  if  interest  be  not  paid  within 
two  months  after  due,  then  to  pay  51.  10s.  per  cent ;  this  is  in  nature 
of  a  penalty,  and  chancery  will  relieve  against  it;  otherwise  if  61.  10s. 
be  reserved  originally,  and  to  be  lessened  to  51.  per  cent,  if  duly  paid 
within  two  months  after  due.  2  Yem.  816,  in  1694.  Qusere  tameny 
•ays  the  reporter,  who  was  the  most  emineot  chancery  lawyer  of  his 
day,  for  the  agreement  of  the  parties  seems  to  be  the  same  in  either 
ease,  and  whether  interest  is  to  be  reduced  upon  compliance  with  the 
.  tines  of  payment,  or  to  be  advanced  in  default  thereof,  seems  only  to  be 
s  difference  in  expressing  one  and  the  same  thing.  lb.  817.  It  is  said 
in  1  Wms.  653,  that  the  court  will  relieve,  if  only  a  very  short  time 
has  happened.  In  2  Yem.  184,  there  is  a  contrary  decision,  and  the 
following  case  is  also  contrary. 

Mortgagee  lends  money  at  6  percent.,  and  in  the  deed  agrees  to  take 
5  per  cent.,  if  paid  within  three  months  after  due.    If  mortgagor  fail 

pay  at  the  precise  time,  he  must  afterwards  pay  6  per  cent ;  for 
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by  the  lord  kBepec,  if  it  yweoBO^  diat  he  mtut  take  5  per  cent  yet  at 
lelasi  he  ought  to  hare  interert  upon  interest,  from  ibe  time  k  ought 
to  have  been  paid.  Free.  Gha.  160.  See  1  Wms.  653.  In  this  ea^, 
the  lawfolnesi  of  interest  npon  interest  in  consequence  of  a  prerious 
agreement,  is  recognized. 

To  make  interest  principal  on  a  mortgage,  it  is  requisite  there  should 
be  some  writing  signed  by  the  parties,  forasmuch  as  the  land  is  to  be 
charged  tiierewitk.  Per.  Parker  C.  1  Wms.  653. 

Here  the  mortgage  was  at  6  per  cent,  but  mortgagee  to  accept  5  if 
paid  within  8  months  after  due ;  there  being  great  arrears,  mortsgee 
sent  his  acoeunt  computing  interest  at  .6  per  cent,  and  claimed  interest 
upon  the  amount:  the  court  held  the  one  percent,  a  satisfaction.  Ptec. 
Oha.  161.  But  he  must  pay  the  6  per  cent.  8.  C.  cited  2  Bee. 
Supp.  240. 

The  court  will  order  satisfaction  to  be  entered  on  the  record,  in  an 
action  on  a  bond  of  indemnity,  on  the  payment  of  the  penalty  aid 
costs.  6  Term.  Bep.  808.  I  admit  this  case  to  be  law,  where  the 
bond  is  for  &e  performance  of  a  ooUateral  condition,  in  which  inter- 
est is  not  the  measure  of  damages;  and  as  against  a  surety,  who  other- 
wise on  entering  into  such  bond,  in  the  penalty  of  1001.  might  be 
liable  to  pay  10,0001.  2  Bl.  Bep,  1190«  But  where  interest  is  the  meas. 
ure  of  damages,,  which  the  plaintiff  can  recover,  I  see  no  reason  why 
he  should  not  at  law  recover  the  whole  interest,  although  it  should  ex* 
coed  the  penalty  in  damages. 

That  plaintiff  may,  in  debt  on  a  bond,  recover  to  this  extent,  is  war- 
ranted by  the  following  authorities.  Show.  P.  G.  1&.  Bunb.  28.  2  T^ 
B.  888,  A  case  before  Lord  Mansfield,  6  Qeo.  8.  cited  by  Boiler  lb. 
889,  Bull.  Ni.  Pri.  62,  and  in  Webster's  ex'rs.  v.  Wallis^  upon  ar- 
gument judgment  was  given  in  the  SupDeme  Court  for  the  penalty  of 
a  bond  with  a  collateral  condition,  with  taterest^from  the  dme  the  con- 
tract ought  to  hay«  been  performed.  2  Dair262.  See  the  cases  then- 
in  cited ;  though  in  equity  the  plaintiff  cannot  recover  beyond  the  pen- 
alty, unless  the  defendant  comes  to  ask  a  favor.  lb. 

A  covenant  to  pay  interest  upon  interest  is  unlawful ;  for  simple 
interest  is  a  reasonable  compensation,  admitted  arguendo.  Corny.  Bep. 
851.  1  Stra.  171.  174.  I!  simple  interest  paid  yearly,  be  bat  a  rea- 
sonable compensation  for  the  delay  of  payment  of  it  for  a  great  num- 
ber of  years  is  not  a  reasonable  compensation ;  because  by  such  deky 
for  less  than  twenty-six  years,  the  obligee  loses  a  sum  equal  to  his 
whole  principal. 

These  are  &e  principal  autboritieSy  that  apply  in  bdial£  of  the 
defendants^   whieb   occur  to   me  at   present.    And  were  there  no 
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attborities  on  the  o^r  8ide»^  I  question  whether  we  would  feel  oar- 
selrsa  obliged  to  decide,  coatrar j  to  the  plain  meaniBg  amd  stipulation 
of  the  parties  to  the  engagement  entered  into  for  the  aooommodation  of 
Eoarj  Pawling. 

I  will  now  state  such  authorities  as  warrant  me  in  giving  an  opinion 
to  cairj  into  effect  the  engagement  in  the  case  stated. 

LordThurlow  has  said,  ^'  I  am  in  favor  of  interest  upon  interest, 
beesQfie  I  do  not  see  any  reason,  why,  if  a  man  does  not  pay  interest 
vkn  he  ought,  he  should  not  pay  interest  upon  that  also  ^  but  I  have  found 
the  ooort  in  the  constant  habit  of  thinking  the  contrary."  1  Yes.  jr« 
99, 18S.  He  has  further  said,  that  compound  interest  is  never  to  be 
allowed  but  oa  the  ground  of  a  contract  betweoi  the  parties  to  allow  it, 
or  to  be  inferred  from  the  nature  of  their  dealing,  as  if  it  were  the 
ooone  of  the  trade  ja  which  tibey  were  engaged^  and  ihejice  to  be  in- 
fared  that  it  "Was  their  intention  to  ellow  it.  It  must  be  made  out  to 
he  ao,  either  from  at  specific  contract,  or  inferred  from  the  usage  of  dbe 
trade,  ftc.  ^^  I  have  no  doubt  there  may  be  a  previous  contract  for. 
cumpoand  interest."  Per  Lord  Commissioner  Eyre  in  1792.  1  Yes. 
F»  20,  21.  Ord  36.  Compound  interest  may  be  allowed  where  there 
ia  an  express  contract  for  it,  or  where  it  is  the  .usage  of  the  trade.  Per. 
Com.  Ashurst.  lb.  21.  It  is  not  an  unlawful  thing  in  itself.  Per 
Gon.  Wilsoa.  7i. 

This  is  a  decision  in  point,  givea  after  doubts  had  been  entertained  (not 
ai  to  the  principle,  but  whether  there  was  any  piK>of  of  such  contract)  by 
the  lords  commissioners,  who  were  all  sound  lawyers,  and  after  consid* 
ttition.  Lord  Oommissioner  Eyre,  afterwards  lord  chief  justice  of  the 
Oai&mnn  Pleas,  was  equal  in  point  of  sound  and  dispassionate  ju(%- 
Mrt  and  ivtegril^,  to  any  ju^e  who  ever  sat  in  that  court. 

Ord  was  therefore  warranted  in  laying  it  down,  that  it  is  not  illegal 
t»  ttipolate  for  compound  interest,  of  that  interest  as  it  becomes  chie 
AaU  be  converted  into  principal,  and  cany  interest.  Ord  on  Usury 
86L    He  cites  2  H.  Bla.  144.  4  T.  R.  618.  2  Anstnidi.  495. 

Beeeiring  interest  in  advance  is  no  u$ury.  2  Bla.  Bep.  793.  Strik* 
ieg  the  balance  quarterly,  amounts  to  a  fresh  agreement  at  the  begin- 
ittng  of  each  quarter,  to  lend  the  sum  then  due.  And  many  other  case^ 
Bay  be  cited,  to  show  the  gradual  approaches  of  the  law  to  the  ttands 
art  of  eommmtative  justice* 

If  there  be  a  covenant  for  payment  of  an  additional  1  peroent.  chan* 
ooy  will  not  rdieve ;  thus,  where  money  was  lent  on  mortgage  at  6  per 
ant,  and  the  mortgagee  coovenanted  to  pay  6  per  cent. ,  if  be  made  de- 
Ut  iu  pajnent  of  interest  for  60  days  after  the  time  of  payment,  the 
Mrt  ordflred^  thai  from  de&uli  aade^  tha  mortgagor  should  pay  6  per 
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cent,  for,  that  this  covenant  was  the  agreement  of  the  parties,  and 
not  to  be  reliered  against  as  a  penalty.  2  Yem.  184.  2  Bac.  Sup. 
239.  Vid.  ib.  Boston  v.  Slatterley.  S.  C.  8  Bro.  P.  0.  68. 

Upon  the  whole  ;  as  this  is  not  thecasa  of  a  mortgage,  even  suppos- 
ing the  law  of  Pennsylvania  relative  to  mortgages  were  similar  to  the 
law  of  England^  which  cannot  be  admitted  ;  as  we  find,  that  in  many 
instances,  interest  is  now  allowed,  where  it  was  formerly  held  that  it 
could  not  be  recovered,  as  there  is  no  rule  of  law.  equity  or  justiee, 
against  the  recovery  according  to  the  contract  in  this  instance ;  as  the 
oontract  is  not  for  more  than  6  per  cent,  per  annum,  interest  to  be  paid  af- 
ter that  interest  becomes  due  ;  as  there  is  not  only  nothing  immoral  in 
the  contract,  but  as  it  was  made  with  the  purest  good  faith  on  both 
sides,  and  for  the  accommodation  of  Henry  Pawling,  without  stipnla* 
ting  for  a  cent  more  than  the  law  allows  ;  I  feel  myself  not  only  war- 
ranted, but  compelled  by  the  pure  principles  of  law,  rightly  understood, 
and  applied  to  the  beneficial  intercourse  of  mankind,  to  declare  that 
the  said  jcovenient  is  not  prohibited  by  law,  but  is  good  and  valid. 


■♦♦■ 


Phiup  Beni^br  against  William  W.  Gotgrbavb. 

Domestic  attachment  issued  against  an  absconding  debtor  under  the  act  of  2d  March 
1Y23.  On  the  application  of  the  defendant  afterwards  to  enter  special  bail,  the  court 
will  not  dissolve  the  attachment  provided  it  issued  on  due  grounds ;  though  they  will 
in  a  clear  case,  protect  the  debtor  from  the  malevolence  or  mistake  of  his  creditors. 

Tms  was  a  writ  of  domestic  attachment  in  case,  issued  in  the  Court 
of  Common  Pleas  of  Allegheny  county,  on  the  11th  May  1804,  on  filing 
of  the  afiSdavit  required  by  law,  returnable  to  the  following  June  t^nsu 
The  sheriff  returned,  that  he  had  attached  sundry  merchandise  and  the 
books  of  accounts  of  the  defendant^  and  the  oourt  appointed  auditors 
under  the  act  of  assembly. 

At  an  adjourned  court  held  on  the  4th  August'  1804,  the  defendant 
appeared  in  his  proper  person,  and  moved  the  court  by  his-counael  for 
leave  to  enter  special  bail,  and  that  thereupon  the  attachment  should 
be  dissolved.  The  court  on  argument,  overruled  the  motion,  as  not  ad- 
missible in  law :  and  the  cause  was  then  removed  under  a  special  al- 
locatur, to  September  term  1804. 

At  a  Circuit  Court  held  at  Pittsburg,  November  3d,  1804,  before 
Yeates  and  Smith,  justices,  Messrs.  Addison  and  Ross  renewed  the  mo- 
tion, for  leave  to  enter  special  bail,  which  had  been  made  in  the  Coia«^ 
men  Pleas.  It  was  admitted,  that  since  the  attachment  was  taken  ottt^ 
a  capias  in  case  had  issued  on  the  28d  August  1804,  at  the  suit  of 
John  Tomlinson  against  the  defendant,  wherein  bail  had  been  marked 
in  $265  and  46  cents,  and  a  capias  in  debt  in  1741.  2s.  on  the  4da 
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October  following,  at  the  suit  of  Williaai  Richard  Seabrook  against 
the  defendant,  on  both  which  writs  he  had  boon  arrested,  and  had  given 
special  bail.  It  was  farther  admitted,  that  the  defendant  when  the 
attachment  issued,  was  an  absconding  debtor,  within  the  meaning  of- 
the  act  of  assembly  of  2d  March  1723.  1  Dnll.  St.  Laws  195.  §  1. 
Bat  it  was  contended,  that  all  the  acts  of  assembly  relative  to  at- 
tachment, were  intended  merely  to  enforce  an  appearance,  and  the 
entry  of  special  bail. 

They  are  all  predicated  on  facts  existing  as  against  absent  persons* 
Here  some  of  the  creditors  arrest  the  person  of  the  defendant ;  while 
the  present  plaintiff  for  the  supposed  use  of  all  his  creditors,  locks  up 
lU  his  property  real  and  personal,  and  claims  the  disposition  of  it; 
ilthoogh  ultimately  that  disposition  will  not  and  cannot  operate  as  ft 
diidiarge  of  his  person  from  his  imprisonment,  or  as  a  complete  ez- 
enption  of  future  property  from  the  debts  now  contracted. 

Theeourt  cannot  interpose,  and  prevent  a  creditor's  remedy  by  ar- 
rest for  his  debts.  It  would  contradict  eveiy  principle  of  common  sense 
end  common  justice.  At  the  same  time  it  cannot  be  denied,  that  to 
taltf  lErom  a  man  evey  species  of  his  propety,  rights  as  well  as  credits, 
to  secure  the  interests  of  the  general  mass  of  his  creditors,  and  at  the 
same  time,  to  permit  some  of  his  creditors  to  carry  on  suits  against 
Um,  must  be  radically  wrong. 

The  court  to  prevent  injustice,  must])avea  superintending  power  over 
dieir  process.  The  act  is  silent  in  what  instances  they  shall  use  their 
discretion  as  to  dissolving  attachment,  but  their  authority  in  this  par- 
ticular is  implied  in  the  nature  of  the  case.  An  upright  and  able  trad- 
er is  frequently  obliged  to  go  abroad,  on  his  mercantile  affairs :  if  an 
intprincipled  creditor,  perhaps  of  indigent  circumstances,  should  be  so 
brdy  as  to  take  the  oath  required  by  the  act,  or  even  an  honest  credi- 
tor should  do  it  through  mistake,  the  court  on  application  of  the  pftitj 
injured,  would  supersede  the  process,  if  he  came  before  the  court  in  due 
ud  convenient  time.  The  rights  of  the  creditors  in  general,  do  not 
ittadk  immediately  on  service  of  the  attachment,  or  the  return  there- 
of, or  the  appointment  of  auditors.  1  Atky.  67,  104,  152.  In  cases 
of  bankruptcy,  which  is  an  action  and  execution  in  the  first  instance, 
the  petitioning  creditor  gives  bond  to  prove  the  facts  stated  in  his  peti- 
tion upon  oath :  but  this  is  not  necessary  under  the  attachment  law, 
nd  therefore  the  cases  are  dissimilar. 

Here  the  end  of  the  attachment  is  answered.  Thedebtor  appears,  and 
offen  special  bail :  he  is  entitled  to  a  trial  by  jury,  on  the  present  de- 
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mand  made  against  him ;  and  unless  there  are  strong  and  imperious 
terms  in  the  law,  restrictire  of  the  powers  of  the  court,  the  judges  irill 
allow  him  this  right. 

Mr.  Collins  for  the  plaintiff  answered,  that  it  has  been  admitted  al- 
ready, that  the  defendant  here  was  at  tile  time  of  issuing  the  attach- 
ment, within  the  true  meaning  of  the  law  of  2d  March  1728. 

If  that  fact  had  been  denied,  we  were  ready  tor  establish  it  by  doe 
proof,  and  that  the  defendant  has  attempted  to  swindle  his  creditors 
out  of  $24,000. 

The  question  therefore  is  not  as  to  the  court's  power  of  interfering 
and  setting  aside  attachments  improTidently  or  unfairly  issued^  but 
whether  such  drcumstances  exist  in  die  present  instanee,]  as  wili  jtii«> 
tify  their  isterposition. 

The  process  of  foreign  attachment  was  introduced  to  compel  the  ap- 
pearance of  distant  creditors ;  but  domestic  attachments  operate  es 
persons,  who  haye  been  inhabitants  of  the  state^  and  have  absconded 
from  their  usual  abode  for  six  days,  with  designto  defraud  their  credi- 
tors. They  are  therefore  founded  on  a  supposed  fraud  established  up- 
on oath,  which  pats  the  party  out  of  the  general  system  of  a  ccHnmon 
debtor,  and  are  analogous  to  the  commissions  of  bankruptcy,  though 
they  do  not  correspond  therewith  in  all  their  parts. 

By  the  4th  section  of  the  .act,  no  second  or  other  attachment  can 
issue,  unless  the  first  attachment  be  not  executed,  or  happens  to  be  dia- 
solved  by  the  court.  The  inference^  irresistable,  that  all  the  creditors 
have  an  interest  in  a  domestic  attachment  which  has  been  duly  executed, 
provided  it  has  issued  on  good  grounds. 

The  commission  of  bankrupt  is  expressed  to  be  in  behalf  of  the  peti- 
tioner, and  all  other  creditors;  A  petitioner  is  no  more  concerned,  than 
any  others  that  shall  ^eome  in.  2  Cha.  Ga.  192,  198.  The  commis- 
sioners have  power  to  examine  the  bankrupt  upon  interrogatories,  &c. 
The  assignees  may  sell  lands  and  goods,  and  sue  for  debts.  The  over- 
plus of  the  bankrupt's  estate  is  to  be  returned.  In  all  these  partioa- 
lars,  the  auditors  appointed  have  the  same  powers  under  the  Gth,  7  th 
and  10th  section  of  our  law. 

Unless  the  bankrupt  has  satisfied  all  his  creditors,  (1  Atky.  146,)  or 
there  has  been  some  error  in  issuing  the  conmiission,  or  misbehayiour 
in  the  commissioners,  the  chancellor  will  not  supersede  the  commission. 
Bel.  Cha.  Ca.  46.  2  Wils.  545.  The  usual  course  is,  for  tlie  lord 
chancellor  to  order  the  bankruptcy  to  be  tried  on  a  feigned  issue  at 
law.  1  Atky.  128,  218.  If  indeed  it  appear  plainly,  to  have  been 
taken  out  fraudulently  and  vexatiously,  he  will  at  once  supersede  the 
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oommi»oii|  and  ofdcr  iho  petitioneHt  bond  ta  be  assifphod.  1  Atky. 
liL  B«t  tbose  laetB  do  bo  come  in  qaestion  bore ;  the  auditors  are 
imder  the  control  of  the  court. 

It  u  presumed,  no  ground  has  been  laid  before  the  court  to  dissolre 
ibis  attachment.  All  the  creditors  are  interested,  and  their  proportions 
are  to  be  adjusted.  They  have  nothing  firom  whence  they  may  expect 
my  compensation,  but  the  small  remnant  of  the  defendant's  property, 
wUch  has  been  attached.  If  he  is  restored  thereto,  they  are  without 
remedy,  and  the  compliment  paid  to  him  must  necessarily  be  at  their 
expense. 

The  hardship  complained  of,  ii^,  f^at  two  of  hitf  creditors  have  arres- 
ted him,  while  thisproeesa  of  attachment  is  going  on  for  the  joint  bene- 
fit of  all.  It  may  justly  be  doubted,  whetheir  those  creditors  who  have 
ivooght  actions,  knowing  of  the  pendency  of  the  attachm^t,  are  ttol 
prednded  from  coming  i'n  under  it,  as  in  cases  of  bankruptcy. 

Although  a  bankrupt  is  privileged  from  arrest  during  the  time  al- 
lewed  by  the  oottimissioners  tet  hie  eKamination,  yet  the  protection  (foes 
not  extend  beyond  tiie  charged  time.  1  Atky.  148.  An  execution 
talsea  out  after  the  (^editors  had  signed,  but  b^ore  the  lord  chancellor 
bad  allowed  the  certificate,  has  been  held  good.  1  Term  Rep.  S61. 

[Note.  It  was  resolved  in  Supreme  Court,,  Pesoi^  v.  Passmore,.  in 
Seeember  term  1804,  that  a  ca.  $a.  may  be  served  on  a  bankrupt  af- 
ter the  commissioners  have  signed  his  certificate  of  discharge,^  and  be* 
&ra  it  is  allowed  by  the  district  judge^  under  the  act  of  congresa  ot 
4th  April  1800.] 

The  hardship  therefore  is  not  peculiar  to  the  defendant,  who  ab- 
Bdnided  with  desijpi^  to  defraild  his  creditorsr. 

Bat  if  the  holding  the  def  endani  to  bail  on  the  two  writs  of  capias 
ii  eppresaive,  why  has  there  been  no  appKcMion  to  the  eonrt  beie^,  to 
tielutfgi  farm  on  eoflsmott  bail  t 

And  upon  tiie  whole,  it  ie  hoped  that  the  court  will  net  dissoltei  tiiie 

The  court  eontimied  the  matter  under  advisement,  in  order  to  enqulu^ 
^Mier  any  practice  had  prevailed  under  the  attachment  law  upon  fStoB 
point,  and  promised  to  certify  iheir  opinion^  which  Was  agreed  to  b# 
cilered. 

To  tieff  great  sarprise,  they  could  find  no  instance  of  such  i  tnolidtf . 

Thejr  afterwards  eertified  to  to  the  clerk  of  the  Circuit  Courts  thai 
tboogh  in  a  plain  and  ekitf  case,  Aey  would  have  no  difficulty  in  pfO* 
Mng  a  debtor  freti  tbei  malevolence  or  mistake  of  his  creditersi  who 
W  iisuei  ai  domeetic  attachment  againel  Utfti  provided  he  i^lied 
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in  dae  and  conyenient  time,  yet  under  the  circumfltances  qf.  the  present 
case,  they  found  themselves  constrained  to  oyerrule  the  motion,  made 
on  the  part  of  the  defendant. 


SEPTEMBER  TERM,  1805. 

CM>BAM — SHIPPKN,  CHIEF  JUSTICB,  YEATBS,  SMITH^AND  BEACKENRIDGB, 

JUSTICES. 


-•♦ 


Gborqb  Moorb,  jun.  a^ain^/ Abraham  Wiimbb,  sen. 

An  appeal  from  tne  Circuit  Court  will  be  reoeired,  tho'  the  record  be  not  filed  until  Ibe 
first  day  of  the  term,  after  the  court  hare  risen,  if  reasonable  elTorts  have  been  made 
to  file  it  in  due  time. 

Mr.  M'Eean  in  the  afternoon  of  the  first  day  of  the  term,  moved, 
Ibat  the  appeal  in  this  cause  from  the  decision  of  the  last  Circuit  Court 
for  Lancaster  county,  in  April  last,  wherein  the  motion  for  a  new  trial 
made  on  the  part  of  the  plaintiff,  was  overruled,  should  be  received. 
It  was  grounded  on  his  own  affidavit,  that  on  the  Saturday  preceding, 
he  had  ^received  the  record  of  all  the  proceedings  by  the  mail  from 
Lancaster,  and  had  immediately  sent  the  same  to  the  office  of  the  pro- 
thonotary  of  this  court,  in  order  to  be  filed  as  the  law  directs,  but  no 
person  was  found  therein,  the  office  being  locked,  and  the  Court  of  Nisi 
Prius  then  adjourned. 

Mr  IngersoU  for  the  defendant,  objected  to  the  receipt  of  the  appeal. 

The  circuit  law  of  20th  March  1799, 4  St.  Laws,  864,  §  4,  directs  thai 
^  the  record  shall  be  filed  with  the  prothonotary  of  the  Supreme  Court 
before  the  next  term ;  and  in  failure  thereof ,  judgment  shall  be  confirm- 
ed, and  execution  awarded  in  the  [same  manner,  as  if  such  appeal  had 
not  been  made."  The  words  of  the  act  are  imperative  on  the  court, 
and  leave  them  no  latitude  of  construction.  Before  the  term,  cannot 
possibly  mean,  after  the  term  has  commenced.  The  legislature  meant 
to  guard  against  delay.  The  whole  term  is  in  law  but  one  day.  Bat 
even  admitting  that  the  proceedings  might  be  filed  in  the  office  on  the 
first  day  of  the  term,  before  the  court  opened,  why  was  it  not  done  in 
this  instance  ?  Here  has  been  gross  laches,  in  delaying  the  trans- 
mission  of  the  record  from  the  month  of  April  last. 

Mr.  M'Eean,  e  contra.  The  plaintiff  has  been  guilty  of  no 
B^Iect.     £[is  intentions  of  appealing  were  made  known  at  the 
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orcuit,  and  the  certificate  of  his  counsel  was  then  subscribed.  He  early 
applied  for  the  copy  of  the  proceedings,  but  he  could  not  immediately 
obtain  it,  from  the  press  of  business.  The  record  came  down  in  due 
time  before  the  term.  It  was  not  his  fault  that  he  could  not  file  it ; 
be  made  use  of  due  efforts  for  that  purpose.  A  writ  returnable  to  a 
term,  may  be  served,  on  the  whole  of  the  first  day  of  the  court.  A 
mortgage  brought  into  the  recorder's  office,  is  considered  as  recorded 
o&  the  day  it  is  lodged  there.  But  the  court  hare  adopted  a  practi- 
cal construction  of  the  law.  In  Ebenezer  Griffith,  esq.  v.  Alexander 
Ogle  tDd  Peter  Kimmel,  an  appeal  from  Somerset  county,  was  filed  on 
the  6th  December  1802,  after  the  court  met,  on  the  first  day  of  the  term, 
(ffi  fall  argument. 

Smith,  J.  That  cause  was  tried  before  me  in  the  Circuit  Court. 
The  appeal  was  received  on  the  ground  of  consent,  between  the  counsel 
at  Somerset. 

Per  cur*  The  circumstances  disclosed  to  us  in  the  principal  case^ 
amount  to  an  equitable  eomplianoo  with  the  injunctions  of  the  Circuit 
Goart  law.  It  would  be  unreasonable  to  reject  the  appeal,  because 
none  of  the  clerks  were  in  the  prothonotary's  office  on  Saturday  after^ 
iH)0D,  to  receive  the  record. 

Appeal  received. 


John  Edwards  against  Thomas  EwiKa,  executor  of  Jahbs 

Barr. 

h  Mdtlffoii^i  tgainct  exeouiors  or  Administntors,  an  affidavit  of  defenee  to  not 
entry,  bj  the  practice  of  the  court 

On  process  returnable  to  this  term,  Mr.  IngersoU  for  the  defea- 
^t,  moved  the  court  for  their  opinion,  whether  by  the  practice  of 
the  court  the  defendant  was  bound  to  file  an  affidavit  of  defence.  It  is 
Mbitted  on  all  hands  that  such  affidavit  is  not  necessary  in  the  cases 
of  executors  or  administrators  generally,  because  they  cannot  be  sup* 
posed  conusant  of  the  facts  out  of  which  the  defence  arises.  The  court 
can  only  judge  from  the  record. 

Mr.Rawlefor  the  plaintiff.  The  present  suit  is  brought  against  the 
defendant  as  executor  de  son  tort ;  and  there  is  a  plain  distinction 
between  a  rightful  and  wrongful  executor.  The  latter  cannot  retain 
for  his  own  debt  in  equal  degree;  his  plea  is,  that  he  is  not  executor. 
Though  he  may  not  know  whether  the  debt  is  just  or  not»  ye  he  must 
burn  whether  he  has  intermeddled  with  the  effects  of  the  deceased|  or 
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not.    The  declaration  and  plea  will  be  filed  in  due  tinei.and  the. de- 
fendant maj  then  apply  to  the  court  for  their  opinion. 

Mr.  IngersoU  replied,  that  nnder  the  circamstances  which  attend 
this  case,  the  defendant  could  not  Bwear  absolutely  that  the  goods  he 
had  intermeddled  with,  were  his  own  property,  diongh  he  certainly 
believed  so.  His  own  effects  and  those  of  the  deceased,  have  become 
intermiogled  in  a  course  of  trade. 

By  the  court.  The  case  conies  before  us  prematurely.  At  present 
we  are  confined  to  the  record,  and  cannot  know  that  the  defendant  is 
sued  as  executor  in  his  own  wrong ;  and  of  course  the  general  rule 
must  prevail,  which  does  not  oblige  executors  or  administrators  to 
swear  to  defences,  in  suits  brought  against  them  in  their  representatire 
ciq^acity. 


■  »  %  #> 


WauAX  RicoTAEOSON  Atlbb  against  Mart  Shaw  andTeoirAS  Shaw, 

executors  of  Samusl  Shaw. 

Th«  ooiurt  may  award  tkttUetde  cirBumstaniibm  on  a  defect  of  special  jurors  under  the 
act  of  29  March  1805. 

A  Special  jury  had  been  struck  for  the  trial  of  this  cause.  Upon 
the  panel  called,  a  sufficient  number  of  jurors  did  not  appear,  and  the 
plaintiff's  counsef  applied  for  a  iale§  de  eireumsictntibus.  Mr.  In- 
gersoU for  the  defendants  submitted  to  the  court  whether  this  could  be 
done  in  the  case  of  a  struck  jury,  under  the  late  act  passed 
29th  March  1805.  It  had  been  much  doubted  at  the  bar,  the  provi- 
sioB  for  the  awarding  a  tale  from  the  by*atanders,  in  the  10th  aeetiMif 
having  no  reference  to  the  section  immediately  following,  wherein  the 
proceedings  in  ease  of  struck  juries  were  ascertained..  It  now  became 
necessary  to  fix  the  practice  of  the  court  in  such,  cases. 

By  the  court.  We  do  not  find  any  provision  in  the  British  statute  8 
Geo.  2,  c.  25.  (vide  sect.  15.  6  Ruffl  stat  28.)  authorizing  the  award 
of  tales  men,  and  yet  a  tales  may  be  awarded  by  the  courts  at  West- 
minister, even  in  the  case  of  a  special  jury.  2  Wib.  S66.  5  Term 
Bep.  458.  Under  our  old  act  of  19th  March  1785,  8  Dalh  St.  Laws 
265,  the  12th  section  provides  for  the  return  of  by-standers  without 
reference  to  the  17th  section  which  directs  how  special  juries  shall 
be  struck,  and  yet  the  uniform  practice  of  the  court  has  been  in 
such  instances  to  direct  tales  on  the  defect  of  the  special  juries,  at  the 
prayer  of  either  party.  The  same  principal  would  govern  for  the  sake  of 
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jiutice,  under  iht  jury  aotof  26th  March  1806,  7  St.  Laws  188  ;  but 
the  words  are  much  stronger  therein  as  to  this  point,  as  it  relates  to  the 
eit^and  eonsty  of  I4iiladelphia.  The  2d  section  directs,  that  an  ad- 
ditional wheel  to  be  nnmbered  No.  8,  shall  be  provided  for  diat  city 
and  county,  for  whidi  a  Buffioient  nnmber  of  names  shall  be  selected 
and  deposited  therein  for  special  jurors,  &c.  The  10th  section  directs, 
thatif  a  sofiScient  number  of  persons  so  summoned  and  returned  as 
aforesaid,  shall  not  appear,  &c.,  the  court  shall  order  the  jury  to  be 
filled  up  from  qualified  bye-standers ;  so  that  this  section  clearly  refers 
to  Btrack  jurors,  as  well  as  to  the  general  panel.  The  court  therefore 
feel  themselres  bound  to  grant  the  motion. 

The  sheriff  accordingly  returned  the  tales  men,  and  the  plaintiff  ob- 
tained a  verdict,  without  opposition. 

Messrs.  T.  Boss  and  Morgan,  pro  guer. 


■*♦■ 


IsABBUiA  Shbbd  against  Gionas  Wartmak. 

Qq-  Whether  a  Jiutioe  of  the  peace  can  proceed  to  jadgment  a&d  execation  in  oeae  of 
nat  exceeding  20L  and  not  exceeding  171.  lOs.  under  me  act  of  28  March  1804. 

k  habeas  carpus  ad  ruhjieiendum  under  the  act  of  1785,  issued 
to  James  Bolph,  the  keeper  of  the  debtor's  apartment,  to  bring  up  the 
body  of  the  defendant  before  the  court.  He'retumed,  t^at  he  detained 
Ub  in  custody,  I^  tirtne  of  an  eseontion  issued  by  Joseph  Gowperth* 
waite,  esq.,  a  justice  of  the  peace,  for  a  debt  of  291.  10s.,  interest 
thereon  31.  8s.,  and  15s.  6d.,  costs.  The  nature  of  the  debt  was  not 
^ified  in  the  execution,  but  it  appeared  by  a  transcript  from  the  jus- 
tice's docket,  that  on  the  8  th  September  1804,  a  summons  issued 
tgainst  the  defendant  to  appear  on  the  14th,  on  which  day  judgment 
vaa  entered  against  him  for  29L  lOs.  for  rent ;  that  on  the  1st  October 
an  execution  issued  against  him  ;  on  the  16th  May  1805,  an  alias  is- 
sued, and  on  the  2d  August  following,  a  pluries  issued,  on  which  the 
defendant  was  taken  in  custody. 

Ur.  Meredith  for  the  defendant  excepted  ckgainst  the  jurisdiction  of 
joitices  of  the  peace,  in  cases  of  rent  exceeeding  58^  dollars.  In 
common  language  debt  and  rent  are  different  things.  By  the  2d  sec- 
tion of  the  act  of  1st  March  1799,  the  powers  of  the  justices  were  ex- 
pressly extended  *^  to  all  cases  of  rent,  not  exceeding  the  sum  of  58|> 
dollars ;  and  the  justice  before  whom  any  suit  was  commenced  for  the 
recoyery  of  rent,  had  thereby  an  authority  to  admit  a  defalcation  or 
set  off  of  the  just  account  of  the  tenant  out  of  the  same,  and  the  land- 
lord might  prosecute  the  said  suit  to  judgment  and  execution,  as  in 
other  caseS|  or  if  he  think  proper  might  waive  further  proceedings  be- 
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fore  the  said  justice,  and  distrain  in  the  usual  manner  for  the  balance 
80  settled,  &c/'  (4  St.  Laws  352.)  This  law  by  §  8,  was  declared  to 
be  in  force  for  two  years,  and  until  the  end  of  the  next  session  of  gen- 
eral assembly.  A  bill  to  revive  this  act  and  make  it  perpetual,  was 
disapproTed  of  by  the  governor,  but  it  was  passed  by  two  thirds  of  the 
house  of  representatives  on  the  22d  December  1803,  and  of  thesenate, 
on  the  2d  January  1804.  (6  St.  Laws  3,4.) 

The  one  hundred  dollars  act  (6  St.  Laws  383)  does  not  repeal  the 
law  of  1st  March  1799,  as  will  be  seen  by  reference  to  §  20,  which 
specifies  the  laws  thereby  repealed. 

The  words  of  the  1st  section  though  general  do  not  include  rents  ex 
nomine ;  demands  for  damages  on  assumptions,  accounts,  and  prom- 
ises ;  demands  of  debts,  bonds  penal  and  siogle  bills,  refer  to  matterq 
of  a  personal  and  not  of  a  real  nature :  they  are  explained  by  the  sub- 
sequent clauses. 

The  difficulty  of  the  principal  case  arises  out  of  §  12,  which  it  must 
be  confessed  is  very  obscurely  worded,  if  it  was  intended  to  confer  a 
summary  jurisdiction  in  the  case  of  rents  to  the  amount  of  ("^OO. 

It  is  expressed  ^'  that  the  powers  of  the  said  justices  of  the  peace, 
fihall  extend  to  all  cases  of  rent,  not  exceeding  $100,  so  far  as  to  com- 
pel the  landlord  to  defalcate  or  set  off  the  just  account  of  the  tenant 
out  of  the  same  ;  but  the  landlord  may  waive  further  proceedings  be- 
fore the  justice,  and  pursue  the  method  of  distress  in  the  usual  manner 
for  the  balance  so  settled.  No  appeal  shall  lie  in  the  case  of  rent ;  but 
die  remedy  by  replevin  shall  remain  as  heretofore.'' 

It  would  seem,  that  the  intention  of  the  legislature  was  to  confine 
the  settlement  of  the  rent  due  to  the  landlord,  after  deducting  tbe  set 
offs  of  the  tenant,  to  the  jurisdiction  of  the  justice  ;  but  that  he  shall 
proceed  no  further.  Else  why  are  the  words  so  far  introduced  ?  Why 
is  the  penalty  inflicted  for  the  landlord's  distraining  and  selling  more, 
than  to  the  amount  of  such  balance  ?  Why  is  there  to  be  no  appeal 
in  the  case  of  rent,  contradistinguished  from  other  cases  ?  Why  is 
the  sole  remedy  to  be  by  replevin  ? 

The  difference  of  expression  between  the  laws  of  1st  March  1799 ,  and 
28th  March  1804,  cannot  otherwise  be  reasonably  accounted  for. 
The  former  came  into  new  life  by  the  act  of  the  senate  on  the  2d  Jan- 
uary 1804,  and  the  latter  became  a  law  within  three  months  afterwards. 
When  it  was  meant  by  the  former  law  to  extend  the  jurisdiction  of 
justices  of  the  peace  to  201.  the  power  is  conferred  by  express  words  ; 
they  are  enabled  to  settle  the  balance  by  admitting  of  set  ofb;  and 
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kndlord  may  proceed  to  jndgment  and  execution  before  them,  or  ase  tbe 
dtematiye  of  distress.  The  power  of  appealing  is  reserved  to  the  parties 
by  the  8d  §,  in  all  cases  where  by  that  act  the  powers  of  the  justices 
were  extended.  Such  provisions  do  not  occur  in  the  last  act :  the  jos- 
tioe's  powers  go  to  a  certain  length,  in  cases  of  rent,  and  there  stop: 
no  appeal  is  given :  it  seems  morally  impossible  to  reconcile  the  two 
laws,  unless  our  construction  is  adopted. 

Mr.  M'Eean  for  the  plaintiff  admitted  that  the  law  under  considera- 
tion was  worded  inartificially,  but  insisted,  that  the  intention  of  the 
kgifllature  might  be  extracted  therefrom.  Subsequent  laws  varying 
the  provisions  of  former  acts,  thereby  abrogate  them  without  any  ex- 
press words  of  repeal.  The  meanifig  of  a  law  is  to  be  taken  from 
ereiy  clause  and  word  in  it ;  and  the  technical  meaning  of  expressions 
applied  to  a  science,  must  be  aupposed  to  have  been  contemplated  by 
tbe  legislature,  not  the  sense  in  which  they  are  used  in  vulgar  langu- 
age. 

The  law  in  question  is  entitled,  ^^  an  act  for  the  recovery  of  debts 
ud  demands  not  exceeding  100  dollars,  before  a  justice  of  the  peace." 

The  1st  section  <<  extends  the  power  of  the  justices  of  the  peace  to 
all  cases  of  demands  for  damages  on  assumptions ;  also  notes,  book 
<lebt8,  accounts,  and  promises,  of  whatever  kind,  except,  as  is  therein 
tfter  excepted,  and  to  demands  of  debts,  bonds,  penal  and  sin- 
^e  bills,  not  exceeding  the  amount  of  100  dollars. "  Now  it  is 
perfectly  clear  that  a  demand  for  rent  is  a  debt,  and  whether  it  is 
toonded  on  a  verbal  or  written  engagement,  it  falls  under  the  denomi- 
nation of  a  promise.  Unless  therefore  such  demand  is  enumerated  in 
the  exceptions  to  the  jurisdiction  of  the  justice  by  the  legislature,  it  is 
eomprehended  under  the  general  words.  Those  exceptions  are  speci- 
fied in  the  15th  §,  and  consist  of  ejectments,  replevins,  actions  on  real 
contract  for  the  sale  or  conveyance  of  lands  and  tenements,  and  actions 
upon  promise  of  marriage.  Contracts  for  rent  are  not  excepted.  An 
action  of  debt  will  unquestionably  lie  for  a  sum  certain.  By  the  14th 
aection  it  is  provided,  that  if  any  persors  sue  for  any  debt  or  demand, 
ntade  cognizable  by  the  act  in  any  other  manner  than  is  directed  there* 
bj  they  shall  not  recover  costs  in  such  suit. 

By  the  12th  section  it  is  declared,  that  ^'  the  powers  of  justices  of 
the  peace  shall  extend  to  all  cases  of  rent  not  exceeding  100  dollars. " 

But  it  has  been  objected,  that  the  generality  of  these  words  has 
been  restrained  by  the  subsequent  phrases,  so  far  as  to  compel  the 
landlord  to  set  off  the  tenant's  account ;  and  that  the  justice's  power  is 
oonfined  to  the  settlement  of  the  true  balance  between  him  and  his 
tenant.    It  seems  passing  strange,  that  the  justice  should  be  called 
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OQ  j«di«tally  to  decide  as  to  the  sum  doe  for  lexdy  and  all  matten  of 
dispate  relatire  thereto,  and  yet  Bhoold  not  be  impowered  to  enter 
judgment  and  iseue  executed  thereon*  This  would  not  be  fayourable 
to  the  interests  oE  landlords.  ^^  But  the  landlord  may  waive  fortliflr 
pirooeedings  before  the  justice,  and  pursue  the  method  of  distress.*' 

These  are  Ihe  words  of  the  law.  They  give  the  landlord  an  election. 
He  may  either  waive  or  not  waive  further  proceedings  before  the  jus- 
tice. If  he  does  waive,  he  niay  pursue  his  remedy  by  distraining  his 
tenant's  goods.  If  he  does  not  waive  the  consequence  neoessarily 
must  be,  the  justice's  proceeding  to  judgment  and  execution,  though 
the  act  does  not  contain  the  same  pointed  provisions  in  this  particular 
as  the  law  of  1st  March  1799.  A  twofold  effect  is  produced  by  the 
expressions  under  consideration,  varying  the  common  law.  First,  die 
suit  before  the  ji»tice  shall  not  determine  his  election  of  proceeding 
pro  hoc  vice  by  distress  also ;  and  secondly,  the  tenant  may  set  off 
his  just  account,  fiy  the  British  decisions,  there  can  be  no  set  oS  to 
an  avowry  justifying  under  a  dietrees  for  rent,  because  die  distress  is 
not  an  action,  but  a  remedy  without  «uit.  Boll.  181,  4to.  ed.  177. 
It  is  submitted  to  the  court,  whether  the  justice  had  not  jurisdiction  in 
Mb  case. 

The  court  were  divided  in  their  opinions.  The  chief  justice  aad 
Yeates  held,  that  the  justice  had  jurisdiction  ;  Smith  and  Bracken- 
ridge  held  that  he  had  no  jurisdiction ;  but  they  also  dedared,  that  as 
it  did  not  appear  by  the  execution  that  the  same  had  issued  for  rent 
the  party  was  not  relievable  by  this  writ  of  habeas  corpus^  but  that 
his  proper  remedy  was  by  otrtiorari. 

The  prisoner  wes  remanded. 


Phihp  Copklahd  (igainU  Jom  BuBa  and  Jambs  Bobs. 

Record  on  appeal  from  the  Circuit  Oourt  filed  ia  the  afiemoon  of  the  first  day  of  the 
term.     Appeal  dismissed. 

Mr.  Wilson  for  the  defendants,  moved  to  dismiss  an  appeal  from 
the  la^t  Circuit  Court  of  Lancaster  countyi  the  record  of  the  prooeed- 
inga  having  been  filed  in  the  afternoon  of  the  first  day  of  the  term, 
>fter  the  court  bad  risen. 

The  facts  being  estjabliahed,  ike  app^  was  diamiased. 


f 
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William  Nailor  again$i  William  French. 

Where  one  has  lived  and  tralded  here  for  sone  year^  and  then  sails  aa  a  auperoargo 
to  the  West  Indies,  carrjinff  vrith  him  foar-Afths  of  his  property  and  makiujp  a  par- 
tial assignment  of  one-fifth  for  the  benefit  of  his  creditors  nere,  and  there  engaf^cs 
in  new  buainesa,  and  la  wholly  ailent  in  hia  letters  about  h's  return  for  nme  montliSf 
hit  property  is  subject  to  foreign  attachment,  though  he  expressed  an  intention  when 
he  sailed,  of  returning  in  tirelve  or  eighteen  months  at  furthest. 

BoLB  to  show  cause,  why  the  foreign  attachment  issaed  in  this 
e«ue  on  a  prommissory  note,  should  not  be  dissolved.  The  writ  had 
been  saed  out  on  the  17th  December  1804,  returnable  on  the  second 
return  day  of  the  last  December  term. 

It  appeared  in  eridence,  that  the  defendant  hae  served  his  appren- 
tioeship  with  William  Sitgreaves,  in  Philadelphia,  twelve  years  ago, 
tnd  after  its  expiration  was  sometime  his  partner,  and  then  traded  for 
himself.  He  had  a  wife  and  children  in  the  city,  but  from  some  fsm- 
ilj  disagreement,  lived  separate  from  them  for  five  or  six  years.  He 
flailed  as  supercargo  in  the  brig  Hiram  to  the  West  Indies,  having  prop- 
erty on  board  to  the  amount  of  $80,000.  Immediately  previous 
diereto,  on  the  1st  December  1804,  he  executed  an  assignment  of  all 
his  property  (excepting  what  he  had  on  board  the  brig)  amounting  to  be- 
tween ^7000  and  $8000,  to  William  Fleming,  in  trust,  for  the  use  of 
his  creditors  in  Philadelphia.  He  then  declared  his  intentions  of  return-* 
log  to  the  city  in  12  or  18  months  at  furthest.  Two  other  attachments 
were  laid  on  the  defendant's  effects,  in  which  like  rules  to  show  cause 
were  obtained.  Of  these  attachments  the  defendant  was  duly  apprised 
I9  letters  from  his  assignee  ;  but  though  he  acknowledged  the  reciept  of 
the  letters,  he  said  nothing  of  his  return  in  his  answers.  Two  other 
letters  from  him,  dated  in  February  last,  were  also  shown  by  the 
plamtifPs  counsel,  wherein  there  was  a  perfect  silence  as  to  his  return. 
A  gentilman  saw  the  defendant  at  Cape  Francois,  and  also  at  Gon- 
aives,  in  February  1805,  and  understood  from  him,  that  he  did  not  in* 
trad  to  return  soon  to  the  continent ;  and  the  common  report  in  both 
places  was,  that  he  had  undertaken  new  commissions,  and  meant  to  es- 
tablish himself  in  business  in  the  West  Indies. 

Mr.  T.  Boss  in  support  of  the  rule,  contended,  that  French  must 

be  considereil  an  inhabitant  of  the  state,  within  the  true  meaning  of 

the  attachment  laws.  He  had  been  actually  resident  here  many  years  | 

had  a  wife  and  children,  and  had  gone  on  accasional  business  to  the 

West  Indies  in  prosecution  of  his  mercantile  character.     He  not  only 

avows  no  intention  of  changing  his  domicil,  but  expresses  his  design 
of  returning  within  a  limited  period.  His  engaging  in  new  business 
was  not  incompatible  with  his  animus  revertendiy  and  he  might  well 
persevere  in  his  intentions  without  making  them  the  subject  of  his 
eorrespondenise.     He  might  trust  to  the  justice  of  his  country,  that 

Yeates,  Vol.  IV.  16 
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his  eflfects  woald  not  be  pennitted  to  be  attached  illegally.  The 
creditors  took  out  their  attachments  within  seventeen  days  after  be 
had  sailed,  and  those  writs  must  either  be  good  or  bad  when  they  is- 
sued.  At  this  period  it  coald  not  be  pronoanced  that  he  had  no  inten- 
tion of  returning  when  the  object  of  the  voyage  was  completed. 

Messrs. Gibson  and  Meredith  e  contra.  This  is  a  contest  between 
creditors  and  a  debtor.  The  assignment  will  have  its  legal  effect. 
There  is  no  controversy  between  the  different  plaintiffs  and  the  assignee. 

The  object  of  the  legislature  in  passing  the  act  of  4  Anne  c.  28,  was 
to  subject  the  effects  absent  debtors  to  the  payment  of  their  debts ;  as 
it  appears  by  the  preamble,  that  they  were  not  before  that  time  equally 
liable  with  the  effects  of  those  persons  who  resided  on  the  spot. 
Lazarus  Barnet^s  case,  1  Dall.  152.  Taylor  and  Finlayson  v.  Knox 
et  ai.y  lb,  158.  Lyle  v.  Foreman,  7A.  480.  The  defendant  carried 
with  him  to  St.  Domingo  the  bulk  of  his  property,  having  made  a  par- 
tial and  inadequate  assignment  for  his  Philadelphia  creditors.  He  left 
no  funds  here  to  discharge  his  other  debts.  Wliat  other  steps  could 
his  creditors  take  for  the  recovery  of  their  just  demands  ?  Process  of 
Bummoni^  would  not  lie  against  him,  as  he  was  no  freeholder,  and  had 
no  place  ot  abode  within  the  state.  He  could  not  be  arrested,  because 
his  body  could  not  be  found.  To  found  a  domestic  attachment,  it  is 
indespensably  necessary  that  oath  should  be  made  that  he  had  abscon- 
ded with  intention  to  defraud  his  creditors.  Would  it  be  consistent 
with  the  policy  of  the  laws  or  any  sound  principle,  that  under  these 
circumstances  the  creditors  should  be  without  remedy ! 

He  cannot  be  deemed  an  inhabitant,  in  any  sense  of  the  word. 
He  has  transplanted  himself  to  a  foreign  country,  with  four-fifths  of 
his  property,  there  to  seek  his  fortunes !  He  has  undertaken  new  busi- 
ness, and  declared  he  does  not  mean  soon  to  return !  Though  the  inter- 
course between  this  port  and  St.  Domingo,  is  so  frequent,  not  one  soli- 
tary letter  is  produced  from  French,  announcing  his  intentions  of  re- 
turning to  this  city. 

By  the  court.  The  only  question  is,  whether  William  French,  the 
defendant,  is  an  inhabitant  of  the  state,  in  contemplation  of  law,  with- 
in the  true  spirit  of  the  attachment  acts  ? 

Whether  he  can  be  considered  such,  or  not,  must  be  evinced  by  his 
individual  acts,  wich  certainly  countervail  any  loose  expressions. 
He  has  sailed  to  St,  Domingo,  and  carried  with  him  four-fifths 
of  his  property.  He  has  engaged  in  trade  in  the  West  Indies, 
and  for  nine  months  and  upwards,  has  been  wholly  silent  about 
his  return.  His  leaving  a  wife  and  children  in  the  city  is  of 
no  weight  in  this  case,  since  he  has  been  separated   from  them 


1805]  OF  PENNSYLVANIA.  248 

for  fire  or  mx  years.  It  cannot  fix  his  domicil.  Thoagh  we  do  not 
jH'ofess  to  fix  any  general  rules,  as  to  what  wiU  constitute  an  inhabit 
taney  within  the  meaning  of  our  attachment  laws,  we  have  no  hesita- 
tion in  saying,  that  the  circumstances  in  this  case  abundantly  show, 
that  the  defendant  cannot  be  deemed  an  inhabitant  of  the  state,  and 
therefore  the  rule  must  be  discharged. 


Joshua  B.  Bond  against  Jambs  Oldsn. 

To  impeach  an  award  for  mistake,  the  party  must  make  out  a  dear  c«4e.    The  coart  will 
not  examine  the  referees  as  to  ihe  minutiae  of  a  disputed  account 

ExcBPTiOKS  to  the  award  of  referees,  who  found  the  sum  of 
$7962  36,  due  to  the  plaintiff. 

The  defendant's  counsel  relied  on  three  grounds.  1.  The  referees 
have  committed  mistakes  in  their  construction  of  certain  articles  of 
agreement  noade  between  the  parties.  2.  They  have  erred  in  princi- 
ple,  in  not  charging  the  plaintiff  with  |^6735  81,  respecting  a  bond 
due  from  Thomas  Fitzsimons  and  Robert  Morris,  which  was  assigned 
ij  the  plaintiff  to  the  defendant.  8.  They  ha?o  refused  to  charge  the 
plaintiff  with  $9000  and  upwards,  for  losses  and  sacrifices  of  property, 
made  by  the  defendant  on  account  of  the  plaintiff. 

The  plaintiff's  counsel  objected  to  the  evidence  offered  in  support  of 
the  exeeptioos,  as  contrary  to  the  known  and  settled  practice  of  the 
eoort  It  would  destroy  the  utility  of  references,  and  convert  the 
members  of  the  court  into  referees. 

The  defendant's  counsel  cited  M'Glenachan  t.  Pringle,  and  Wil* 
Hams  V.  Craig.  1  Dall.  318. 

By  the  court.     Where  injustice  has  been  done,  or  a  plain  mistake 

has  been  committed,  the  court  has  always  deemed  it  their  duty  to  in- 

topose. 
In  the  last  case  cited,  the  late  chief  justice  says,  *^we  have  always, 

eonfined  ourselves  to  two  points.  1.  Whether  there  is  an  evident  mis- 
take in  matter  of  fact ;  or  2.  Whether  the  referees  have  clearly  erred 
in  matter  of  law."  1  Dall.  315.  But  how  are  these  errors  to  be  es^ 
tablifihed?  Not  by  unravelling  all  the  accounts  between  the  parties, 
and  examining  every  particular  item  in  detail !  Referees  have  means 
of  information  superior  to  ourselves,  and  can  devote  more  time  in  the 
development  of  the  truth  respecting  contested  facts,  then  our  official 
duties  can  possibly  permit  us  to  bestow  on  the  same  subject.  Every 
preBumption  is  in  favor  of  an  award,  and  the  party  who  impeaches  it  on 
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the  ground  of  mistake,  must  establish  clear  errors.  Our  usage  alwaji 
has  been  to  examine  the  referees  generally,  on  exceptions  to  reports, 
before  they  receive  our  sanction,  that  injustice  should  not  be  done ; 
but  we  have  always  refused  to  descend  into  the  minutin  of  a  disputed 
account. 

The  referees  were  examined  accordingly,  but  the  defendant  failing 
to  establish  any  one  of  his  exceptions,  the  report  was  confirmed. 

Messrs.  IngersoU  and  Rawle,  pro  quer. 
Messrs.  E.  Tilghman  and  M.  Levy,  pro  def. 


Elizabeth  Gabrat,  by  her  next  friend,  Andbjsw  Tybout  against 

John  Garbat. 

Coart  will  not  Buffbr  a  juror  to  be  withdrawn  on  the  trial  of  an  issue  of  adultery,  on  a 
libel  for  a  dlToroe,  without  consent.  It  is  not  indispensably  necessary  to  name  the 
pcnriicepB  eriminiM  m  a  libel  for  a  divoroe,  founded  on  a  supposed  adultery. 

Where  anch  libel  states  the  adultery  to  be  committed  with  E.  P.  and  other  lewd  women 
unknown,  the  times  and  places  and  attendant  drcumstanoes  should  be  specified 
in  a  written  notice  before  trial,  without  requisition ;  and  if  their  names  shoud  be- 
come known,  the  same  should  also  be  specified.  The  party  failing  herein,  should  be 
confined  in  the  evidence,  to  acts  of  adultery  committed  with  E.  P. 

Motion  to  set  aside  a  nonsuit. 

The  plaintiff  filed  a  libel  £or  a  divorce  de  vincuUs  matrimonii^ 
stating  the  solemnization  of  a  marriage  between  her  and  the  respon- 
dent, and  that  he  afterwards  maliciously  and  willfully  deserted  her  for 
four  years  and  upwards.  Pursuant  to  leave  obtained  for  that  purpose, 
she  afterwards  filed  a  second  libel,  wherein  she  charged  the  respondent 
on  the  10th  June  1799,  at  the  county  aforesaid,  and  at  other  times 
and  places,  with  the  commission  of  adultery  with  Esther  Palmer  and 
other  lewd  women,  to  the  libellant  unknown,  but  whose  names  she 
prayed  leave  to  add,  when  they  came  to  be  known. 

The  respondent  in  his  answer  to  the  first  libel  confessed  the  mar- 
riage, but  denied  the  malicious  and  willful  desertion.  To  the  second 
libel,  saving  to  himself  all  objections  to  the  illegality  of  it,  he  denied 
the  adultery  charged  against  him ;  and  recriminated  the  charge  of  adul- 
tery on  the  libellant  with  Benjamin  Duffield  and  other  men  to  him 
unknown ;  and  averred  that  after  the  charge  of  adultery  made  against 
him,  the  libellant  was  reconciled  to  him.  j 

Issues  were  joined  hereupon ;  and  the  cause  came  on  to  trial  at 
Nisi  Prius,  in  Philadelphia,  on  the  28th  August  1804,  before  Shippen 
C.  J.  and  Smith,  J.,  when  a  witness  was  called  to  establish  the  adul- 
tery of  the  respondent.  The  court  upon  argument,  directed  that  the 
witness  should  be  confined  to  proofis  of  adulterous  conversation  witli 
Esther  Palmer,  named  in  the  libel ;  and  would  not  permit  him  to  give 
testimony  pf  acts  of  adultery  with  any  other  person. 
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The  libellaiit's  counsel  then  proposed  to  wididraw  a  jorory  alleg- 
ing that  thej  had  been  taken  by  surprise,  and  offered  to  give  the  most 
particalar  notice  of  the  time  and  place  of  the  commission  of  the  sup- 
pose offence.  But  the  court  said,  this  withdrawing  of  a  juror  in  a 
erimiDal  case,  could  not  be  done  without  consent: 

The  libellant  then  suffered  a  nonsuit,  with  leave  to  moye  to  hare  it 
let  aside. 

This  motion  was  argued  at  the  last  December  term  by  Mr.  Lewis, 
for  the  libellant,  and  Mr.  Frazier  for  the  respondent :  and  again  dur- 
ing die  present  term,  by  Mr.  E.  Tilghman,  for  the  libellant,  and  by  tSt. 
logersoll,  for  the  respondent 

irguments  in  support  of  the  motion. 

Oor  act  of  assembly,  passed  19th  September  1786,  2  St.  Laws  884, 
'^oonoeming  dirorces  and  alimony,''  is  partly  penal,  but  in  most  in- 
Bteaees  is  remedial.  But  all  laws  should  be  construed  in  such  a  man* 
aer  ss  that  they  may  be  carried  into  full  execution.  Such  hare  been 
the  resolutions  of  the  judges  under  the  statutes  of  Winton,  and  other 
KatBtes. 

The  construction  contended  for  by  our  adversaries  would  defeat  the 
operation  of  the  act  in  many  cases.  Suppose  a  person  returning  home 
from  a  long  East  Lidia  voyage,  should  find  his  wife  six  months  gone 
vith  child ;  or  a  wife  receiving  the  veneral  disease  from  her  husband ; 
how  sre  ihey  to  obtain  relief,  if  a  general  charge  of  adultery  in  the 
lib^  is  not  aofficient  ?  Receiving  information  of  th^  name  of  the  party 
vho  injured  them  is  but  matter  of  chance.  The  peace  and  comfort  of 
married  life  should  not  rest  on  so  slender  a  foundation. 

It  is  objected,  that  the  charge  of  the  libellant  is  too  general  It  is 
St  least  equally  minute,  with  the  answer.  B  details  time  and  place, 
Ae  Dame  of  the  female  with  whom  the  supposed  guilt  was  contracted, 
mdading  other  woman  to  the  libellant  then  unknown.  It  is  special 
ia  itself,  as  much  as  an  indictment  need  be  under  circumstances  by 
the  roles  of  law.  As  t^  time,  the  day  laid  in  an  indictment  is  not 
Dtterisl  upon  evidence,  if  the  proof  be  of  a  fact  done  before  the  time 

of  finding  the  indictment.  2  Hawk.  c.  46,  s.  82.     As  to  the  place  laid, 

» 

proof  of  the  same  crime  at  any  other  place  in  the  same  county  will 
maintain  the  indictment.  Jbidy  §  84.  A  place  must  be  set  forth,  but 
the  essence  of  the  crime  consists  not  therein,  but  in  the  adulterous  act. 
It  is  submitted  to  the  court,  whether  the  naming  of  the  pariicepa 
criminis  in  the  libel  be  either  essential  or  regular.  In  many  instances 
it  would  be  impracticable,  because  the  party  may  be  unknown ; 
bat  m  all  it  would  be  unseemly,  because  the  fairest  character  of  any 
voman  may  in  this  mode,  be  placed  in  an  ignominious  view  upon  record, 
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and  she  have  no  opportunity  of  defending  her  reputation ;  thus  would 
the  most  envenomed  malice  or  unfounded  caprice  be  fuUy  gratified 
with  impunity.  But  parties  to  a  suit  are  not  allowed  to  sport  with  the 
feelings  of  others.     Cowp.   734: 

An  action  lies  against  a  hundred^  charging  a  robbery  by  certain  per* 
sons  unknown.  1  .Mallor.  Mod.  Ent.  150, 158.  An  indictment  for 
keeping  a  disorderly  house,  is  framed  in  the  most  general  terms.  Stabb's. 
Qro.  Cr.  Compan.  287.  So  on  a  charge  of  barratry,  lb.  112,  wherein 
particular  facts  need  not  be  set  forth.     2  Hawk.  c.  25,  §  59. 

The  case  of  Steele  ▼.  Steele^  1  Dall.  409,  will  be  cited  against  us. 

■ 

The  court  there  observed,  that  on  the  trial  of  an  issue  for  cruel  and 
barbarous  usage  by  the  husband  against  the  wife,  notice  ought  to  be 
given  of  the  facts  intended  to  be  proved  on  the  trial,  and  reeommended 
it  for  the  future  practice  of  i^e  bar,  to  give  notice  that  between  two 
specific  dates,  certain  acts  of  cruelty  were  ment  to  be  shown  in  evidenoe. 

We  answer  that  adultery  is  a  specific  charge,  but  that  the  endan- 
gering  a  woman's  life  by  cruel  and  h&rbarous  treatment  is  generally 
to  be  collected  from  a  series  of  distinct  facts,  which  the  party  should 
be  apprised  of  before  he  can  be  prepared  to  answer ;  and  fur- 
ther the  court  only  recommended  further  praotice  in  such  eases  widi 
out  laying  down  any  rule.  The  practice  has  not,  that  we  know  of, 
conformed  thereto.  If  here  the  respondent  had  wished  a  statement  of 
particulars,  he  ought  to  have  required  it.  IndebiicUtcs  asstifnpaii 
for  goods  sold,  or  money  received  to  the  party's  use,  is  very  general 
in  its  nature.  If  the  defendant  wants  the  items  of  the  account,  he  is 
bouod  to  apply  for  a  specification.  We  are  not  informed  of  any  rule 
enjoining  the  necessity  of  notice  of  particulars  previous  to  the  trial, 
unless  in  the  case  of  barratry,  where  the  prosecutor  is  not  suffered  to 
go  on  in  the  trial,  without  giving  the  defendant  a  note  of  the  particular 
matters,  which  he  intends  to  prove  against  him.  1  Haw.  c.  81.  §  13. 
1  Bac.  281.  5  Mod.  18. 

In  6  Mod.  262,  it  is  stated  by  Harcourt,  master  of  the  crown  office, 
that  in  the  case  of  barratry,  the  defendant  upon  motion,  may  have  a 
rule  to  have  articles  delivered  to  him  of  the  instances,  to  which  the 
prosecutor  shall  be  confined  upon  trial ;  and  in  1  Ld.  Raym.  490, 
Gould,  justice,  asserts,  that  an  indictment  for  barratry  being  general, 
and  consisting  of  a  multiplicity  of  facts,  the  court  injustice  will  compel 
the  prosecutor  to  assign  some  particular  instances ;  and  if  he  proves 
them,  he  shall  be  admitted  to  prove  as  many  more  of  them  as  he  pleases, 
to  aggravate  the  same.  The  reasoning  of  Lord  Hardwicke  in  Clark  y.  Per- 
iam,  2  Atky.  387,  will  be  found  more  applicable  to  the  matter  under  con- 
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siddntion  than  bqj  ol^er  case  in  the  books.  Sappose  the  ease  of  an 
isdictment  for  keeping  a  common  bawd;  hoase,  without  charging  any 
particalar  Fact,  though  the  charge  is  general,  yet  at  the  trial  you  may 
give  in  evidence  particular  facts,  and  the  particular  time  of  doing  them. 
The  same  rule  holds  as  to  keeping  a  common  gaming  house.  The 
esse  of  barratry  differs  from  all  others,  on  aecount  of  the  difficulty  of 
drawing  the  line  between  pursuing  the  defendant  as  a  barrator,  and 
following  the  course  of  his  profession  as  an  attorney.  J&.  889, 840. 

Here  the  adultery  with  Esther  Palmer,  and  other  lewd  women,  whose 
names  were  unknown  to  the  libellant,  were  put  in  issue  and  came  on 
for  tnal.  And  though  an  award  be  made  on  a  submission  of  all  mat- 
ten  in  difference  between  the  parties,  it  does  not  "preclude  either  of 
ixsa  from  suing  on  a  cause  of  action  subsisting  at  the  time  of  the 
leference,  upon  proof  that  the  subject  matter  of  such  action  was  not 
iiid  before  the  arbitrators,  nor  included  in  the  matters  referred.  4  T. 
B.U6. 

The  libellant's  counsel  moreover  rely  strongly  on  the  practice  of  the 
oonrt,  which  has  prevailed  in  several  instances  of  divorce,  In  Fiz  v. 
Fii,  (roff  V.  Goff,  and  inBurk  v.  Burk,  (wherein  the  libel  was  filed  22d 
Joly  1797)  upon  charges  of  adultery  generally,  no  persons  were  named 
as  partners  in  the  guilt ;  but  notwithstanding,  evidence  of  the  parties 
nespectively  having  broken  their  matrimonial  vows  was  received.  This 
is  the  first  instance  wherein  the  exception  has  been  taken,  or  the  testi- 
moay  overruled ;  and  it  may  well  be  deemed  a  surprise  on  the  counsel. 

It  is  not  pretended  that  this  nonsuit  is  final.  A  new  libel  may  be 
fled  and  proceeded  upon.  If  the  issues  have  not  been  properly  or  cor- 
neUy  joined,  let  the  pleadings  be  amended  ;  if  notice  of  the  particu- 
lars meant  to  be  insisted  on  at  the  trial  is  necessary  for  the  defendant's 
eoming  prepared  it  shall  be  given  in  the  fullest  detail. 

It  is  no  answer  to  the  instances  of  practice  we  have  adduced,  to  say, 
that  they  were  ex  parte,  and  passed  stcb  silentio ;  for  in  such  cases 
&e  court  are  directed  by  the  8d  section  of  the  law,  to  proceed  by  the 
SKamination  of  witnesses,  on  interrogatories,  exhibits,  or  other  legal 
proof.  And  by  the  6th  §,  it  is  also  provided,  that  the  court  shall  hear 
and  determine  every  cause  commenced  before  them  by  virtue  of  this 
aet,  as  to  law  and  justice  shall  appertain. 

The  denial  of  a  new  trial  will  only  add  fresh  irritation  to  the  feel- 
ings of  the  parties,  create  delay  and  enhance  costs. 

On  tile  part  of  the  respondent,  it  was  answered,  that  nothing  could 
be  of  more  moment  to  the  liberty  of  the  citizen,  than  a  rigid  adherence 
to  the  rule  of  stating  charges  for  criminal  offences,  with   accuracy 
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and  precision.  It  has  been  fully  shown,  that  a  variance  betwe^  the 
time  and  place  laid  in  an  indictment,  and  the  evidence  brought  in  sup* 
port  thereof,  is  immaterial ;  and  from  thence  it  is  attempted  to  be  in* 
ferred,  that  the  name  of  the  party,  without  whose  co-operation  the 
guilt  could  not  be  contracted,  may  well  be  omitted.  Indeed  the  posi* 
tion  attempted  to  be  established  goes  further,  that  a  crime  may  be  laid 
to  be  committed  with  one  person,  and  then  under  general  expressions, 
which  can  convey  no  idea  of  a  particular  charge,  and  without  the 
smallest  intimation  of  the  precise  offence  to  which  the  proof  will  be 
directed  on  the  trial,  that  evidence  should  be  recei?ed  to  convict  a  par- 
ty  of  a  crime,  against  which  he  could  not  possibly  shape  his  defence. 
It  will  scarcely  be  asserted,  that  upon  an  indictment  for  felony,  charg- 
ing a  part^  on  a  certain  day  and  at  a  certain  place,  with  stealing  the 
goods  of  E.  P. ,  and  at  other  times  and  places  with  stealing  the  goods 
of  other  persons,  to  the  jurors  unknown,  testimony  would  be  admitted 
to  establish  the  latter  charge  therein. 

It  is  necessary  that  charges  should  be  fully  and  accurately  designa- 
ted, to  exclude  the  dangers  of  arbitrary  decision,  and  to  prepare  the 
suspected  for  their  defence.  A  due  adbermice  to  the  form  of  indict- 
ments is  founded  in  a  prudent  and  a  virtuous  principle.  2  Woodes.  554. 
Offences  must  be  particularly  and  certainly  expressed  in  indictments^ 
for  no  one  can  well  know  what  defence  to  make  to  an  uncertain-charge. 
2  Hawk,  c.  25.  s.  59.  1  Bac.  281. 

It  has  been  well  remig*ked,  that  three  things  ought  to  concur  in  eveiy 
criminal  proceeding.  1st  That  the  party  accused  should  be  apprised 
of  the  charge  he  is  to  defend ;  2dly.  That  the  court  might  know  what 
judgment  was  to  be  pronounced  according  to  law ;  and  Sdly.  That 
posterity  might  know  what  law  is  to  be  derived  from  the  record.  The 
charge  must  communicate  intelligence  to  the  defendant  of  the  offence, 
which  he  is  to  meet  on  his  trial ;  otherwise  it  is  bad.  5  T.  R.  623,  4. 

The  offence  of  barratry,  in  nature  of  the  thing,  consists  of  the  repe- 
tition of  several  acts.  1  Hawk.  c.  81.  s.  11.  It  is  a  multiplicity  of 
acts..  1  Lord  Raym.  490.  It  would  be  too  prolix  to  enumerate  them 
in  one  indictment ;  and  therefore  it  is  settled  to  be  sufficient  to  charge 
a  man  generally  as  a  common  barrator,  and  before  the  trial  to  give  the 
defendant  a  note  of  the  particular  matters,  which  you  intend  to  prove 
against  him.  2  Hawk.  c.  25  s.  59.  A  previous  motion  for  this  pur- 
pose is  now  exploded :  it  is  the  settled  course  of  courts  of  justice. 

It  has  been  contended,  that  notice  of  the  special  facts  in* 
tended  to  be  proved  on  trial,  extends  only  to  the  offence  of  bar* 
ratry.    But  the  court  have  laid    down  the  rule  in  cases  of   di- 


1805]  OF  PENNSYLVANIA.  '    249 

■       . 

force,  as  appears  by  the  case  of  Steele  ▼.  Steele  already  cited.  The 
principle  on  which  the  rule  was  originally  adopted,  extends  to  both 
cases,  and  is  founded  on  the  first  elements  of  justice.  Few  issues  hare 
been  tried  on  petitions  for  dirorce  ;  and  it  does  not  appear  that  the 
rsoommendation  of  the  court,  as  it  has  been  called,  has  not  been  com- 
plied with. 

As  to  the  three  precedents  which  have  been  so  much  relied  on,  they 
M  within  the  remark  of  Lord  Mansfield,  of  not  being  professed  or 
deliberate  determinations.  4  Burr.  2068.  They  certainly  were  not 
fonned,  decisire,  resolutions  upon  argument.  The  terms  in  which  the 
libels  were  couched,  were  in  all  probability  unknown  to  the  court.  No 
defences  were  made. 

As  to  Atkyns's  Reports,  they  have  been  refused  as  authority  in  the 
Eing^s  Bench.  1  W.  Bla.  Rep.  571.  The  rules  of  evidence  are  not 
tbe  same  in  equity  as  at  law  in  all  cases,  owing  to  the  difference  of 
jodicaturee.  2  Fonbla.  452.  Note. 

In  a  late  case  in  1  Term  R^.  741,  it  iras  held,  that  to  publish  a 
man  as  a  swindler  was  a  libel,  and  actionable ;  but  that  a  justification 
of  such  a  charge  must  state  tbe  particular  instances  of  fraud  by  which 
Ae  defendant  meant  to  justify  the  publication.  The  reasoning  of  the 
jadges  in  this  case  will  be  found  more  fully  applicable  to  the  matter 
under  consideration,  in  point  of  real  principle,  than  that  cited  from  2 
Atky.  889. 

Whoerer  will  peruse  Boyd's  Judicial  Decisions  in  Scotland,  will  be 
fallj  satisfied,  that  our  act  concerning  divorces  and  alimony  was  ex- 
tracted from  the  Scottish  law.  It  pursues  the  latter  minutely,  and 
tbe  same  causes  of  divorce  exist  in  both  countries.  Boyd  113,  111. 
The  7th  section  of  our  act  which  provides,  ^^  that  he  or  she  who  hath 
been  guilty  of  the  adultery,  may  not  marry  the  person  with  whom  the 
crime  was  committed,  during  the  life  of  the  former  husband  or  wife,'^ 
is  evidently  borrowed  from  the  Scotch  oath  of  calumny.  lb.  121,  122. 
How  is  this  to  be  legally  ascertained,  unless  the  name  of  thepariiceps 
criminis  be  inserted  in  the  libel  ?  The  8th  section  of  our  act  contem* 
plates  this  expressly,  when  it  directs,  ^^  that  where  any  woman  shall 
be  divorced  as  aforesaid,  and  shall  afterwards  openly  cohabit  at  bed 
and  board  with  the  person  named  in  the  petition  or  libel,"  she  shall  be 
incapable  of  alienating  her  lands  by  deed  or  will.     The  intention  of  the 

l^lature  therefore  in  this  particular  cannot  be  mistaken ;  and  it 
wodd  be  wild  to  suppose,  that  the  names  of  women  or  men  are  intra* 
dttced  into  such  libels,  from  malice  or  caprice,  merely  to  wound  the 
feelings  of  innocent  persons.  In  the  Scotch  precedents,  the  par- 
ticular times  and  places  of  the  offence,  and  the  names  of  the  co-of- 
fenders are  uniformly  mentioned.  Boyd  114, 117, 119, 120,  121, 
122.    And  such  is  our  settled  form  in  indictments  for  adultery. 
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A  libel  on  the  same  grouDcL  should  pursae  the  same  strictness,  to  give  the 
party  accnsed  the  same  opportunity  of  a  full  defence.  The  act  of  di- 
vorces is  highly  penal  in  some  of  its  proYiaions.  The  plea  of  necessity 
has  done  infinite  injury  in  criminal  caees.  The  libel  here  does  not 
charge  the  respondent  with  general  lewdness,  but  with  specific  acts 
of  adultery  with  a  person  named  therein. 

Sbippen,  0.  J.  and  Smith,  J.  who  sat  on  the  trial,  referred  the 
decision  of  themotion  to  the  other  justices.  And  Yeates,  J.  prononno- 
ed  the  opinion  of  the  court,  to  the  following  effect: 

I  perfectly  concur  in  opinion,  with  the  judges  who  tried  the  issues 
in  this  libel,  that  it  would  be  highly  dangerous  to  the  oitisens  in  gen^ral^ 
if  they  were  compelled  to  answer  to  criminal  charges,  without  being 
informed  of  the  specific  offences,  against  which  they  were  called  upon 
to  defend  themselves. 

Common  sense  is  in  unison  with  the  constitution,  when  it  declares, 
^^  that  in  all  criminal  prosecutions,  the  accused  hath  a  right  to  be  heard 
by  himself  and  his  counsel,  and  to  demand  the  nature  and  cause  of 
the  accusation   against  him."    Declaration  of  Bights,  §  9.    At  the 
same  time,  I  fully  concur  in  the  sentiment  expressed  by  my  brother 
Smith,  on  the  trial,  that  it  is  not  indespensably  necessaiy,   to  nam^ 
the  pariiceps  criminis  in  the  libel  for  divorce,  founded  on  a  supposed 
adultery.     But  if  it  be  stated  to  have  been  committed  with  E.  P.  and 
other  lewd  persons,  to  the  libellant  unknown,  if  their  names  are  after* 
wards  known,  written  notice  of  them  and  of  times   and  places  should 
be  given  to  the  respondent,  a  reasonable  time  before  the  trial,  withoufc 
requisition.     If  their  names  are  really  unknown,  the  times,  places 
and  attendant  circumstances  should  be  contained  in  the  specification, 
so  as  to  give  the  party  charged  a  fair  opportunity  of  defence  against 
the  accusation.     Failing  therein,  I  think  the  complainant  should  be 
precluded  from  giving  particular  instances  in  evidence  on  the  trial,  oa 
a  general  charge.     Thus  the  essentials  of  justice  would  be  preserved, 
and  the  party  being  forewarned  of  the  specific  offence,   would  have  a 
full  opportunity  of  showing  his  innocencd ;  and  the  feelings  of  individ- 
uals,  whose  names  might  be  inserted  on  the  record  on  the  slightest 
grounds,  and  who  have  no  opportunity  of  defending  themselves,  would 
remain  unwounded. 

The  practice  of  this  court  has  not  conformed  to  what  I  have  abready 
mentioned  to  be  my  ideas  on  this  subject.  In  some  libels,  a  general 
okarge  has  been  made,  and  the  evidence  has  gone  into  particulars* 
The  court  have  therefore  adopted  it  in  those  instances,  as  legal  proof 
under  the  act.  In  some  cases,  the  names  of  the  paramours  may  be 
wholly  unknown,    although    the  proof  of  the  crime  against    the 
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pirty  charged  may  be  of  the  most  cogent  and  unequivocal  nature. 
We  may  fairly  suppose,  that  the  objection  to  the  evidence  offered  to 
the  court  on  the  trial,  waa  a  surprise  on  the  libellant's  couneel.  I 
ahould  strongly  be  inclined  to  adhere  to  the  strict  rule  of  evidence  in 
fatore.  But  viewing  the  present  libel  under  all  its  ciixmrnstances,  and 
the  practice  which  had  before  obtained,  I  am  of  opinion,  that  the  non** 
suit  should  be  set  aside.  It  is  admitted,  that  a  new  libel  may  be  filed, 
to  bring  the  present  matter  before  a  jury.  This  would  produce  delay, 
aod  increased  expense ;  and  I  think  it  better  for  the  parties,  that  the 
nonsait  be  set  aside,  and  the  evidence  be  fully  heard  in  this  action,  on 
ft  complete  and  detailed  specification. 

Brackenridge,  J.  concurred. 

Nonsuit  set  aside. 

In  December  term  1805,  the  libellant  withdrew  her  second  libel  for 

ftdulteiy,  and  the  respondent  also  withdrew  his  answer  thereto,  and 

confessed  the  fact  of  willful  and  maiieious  desertion  and  absence,  with- 

OQt  a  reasonable  cause,  for  the  term  of  four  years ;    whereupon  the 

psrties  w&ce  divorced^  on  motion* 


-»^ 


UmTBD  Statbs  of  Ahskioa  against  WoxiAic  Nioholls. 

The  5th  section  of  the  act  of  congress  of  8d  March  1797,  directing  that  **  debts  due  to 
the  United  Statee,  shall  be  first  satisfied,*'  does  not  extend  to  cases  where  a  particular 
sUfce  has  a  lien. 

Motion  by  Mr.  M'Eean,  attorney  general,  to  take  14,503  dollars 
Kisiog  from  the  sale  of  the  defendant's  lands  by  the  sheriff,  out  of 
OQvrt. 

This  motion  was  opposed  by  Mr.  Dallas,  who  filed  a  claim  in  behalf, 
of  the  United  States,  to  the  money,  as  attorney  of  the  United  States 
for  the  district  of  Pennsylvania,  under  the  execution,  and  divers  acts 
o{  oongress,  and  particularly  of  the  act  of  8d  Mardi  1797. 

The  facts  were  admitted  to  be  as  f oUov : 

The  defendant,  Nicholls,  being  indebted  to  the  United  States  of 
America,  on  the  9th  June  1798,  executed  a  mortgage  to  Henry  Miller, 
supervisor  of  the  revenue  for  the  district  of  Pennsylvania  for  the  use 
rf&e  United  States,  in  the  snm  of  59,444  dollars,  conditioned  for  the 
pajment  of  29,271  dollars,  whereof  9,757  dollars  were  payable  on  the 
In  January  1799,  other  9,757  dollars  on  the  9th  June  1799,  and  the 
mnaining  9,757  dollars  on  the  9th  September  1799. 

A  scire  facias  was  issued  upon  the  said  mortgage,  returnable 


N. 
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to  September  tenn  1800,  in  this  ooort  and  judgment  was  entered  np 
thereon,  on  the  6th  March  1802.  A  levari  faeioA  issued  therenp<m 
and  was  levied  upon  the  lands  of  the  said  William  Nicholls; 
and  the  same  being  sold  by  the  sheriff  to  the  highest  and  best  bidder 
for  the  sam  of  14,530  dollars,  the  money  was  brought  into  court,  and 
ia  now  deposited  in  the  hands  of  the  prothonotary  of  this  court,  sub- 
ject to  the  order  of  this  court. 

Previously  hereto,  on  the  81st  December  1797,  the  accounts  of  the 
said  William  Nicholls,  with  the  commonwealth  of  Pennsylvania,  were 
settled  by  the  comptroller  and  register  general  of  this  commonwealth. 

An  appeal  from  the  said  settlement  was  filed  in  the  office  of  the  pro- 
thonotary of  the  Supreme  Court,  on  the  6th  March  1798,  and  judg- 
ment was  afterwards  entered  in  this  court  on  the  6th  September 
1802,  in  favor  of  the  commonwealth,, against  the  said  William,  in  the 
sum  of  |9,987  15. 

On  the  12th  May  1802,  the  said  William  Nidiolls,  exe9uted  an  as- 
signment of  all  his  estate  real  and  personal,  to  John  Baker,  William 
Tumbull  and  Tench  Ooze,  in  trust  for  his  creditors  ;  and  on  the  28th  of 
the  same  month,  a  commission  of  bankrupt  issued  against  him,  upon 
which  he  obtained  afterwards  a  certificate  of  conformity. 

The  motion  was  argued  at  the  last  term  by  Mr.  M'Kean,  for  die 
commonwealth,  and  by  Mr.  Dallas,  for  the  United  States. 

The  arguments  for  the  commonwealth,  were  substantially  as  follow : 
It  has  been  decided  in  this  court  between  Smith  and  Nicholson,  on 
full  argument,  that  the  general  lien  created  by  the  comptroller's  set- 
tlement of  an  account,  by  the  act  of  18th  February  1785,  (2  St.  Laws, 
251 ,)  is  not  repealed  either  by  the  express  words  of,  or  any  necessary  im- 
plication arising  from,  any  subsequent  law  passied  on  the  subject.  On 
the  true  exposition  of  this  act,  the  state  founds  her  claim  to  the  prior 
lien  on  the  real  proper^  which  has  been  sold.  It  is  not  grounded  on 
the  judgment  of  a  court  of  record  upon  the  appeal,  but  on  the  sertle- 
ment  made  by  the  department  of  accounts,  which  was  confirmed 
on  the  appeal.  Hence  it  is,  that  the  act  of  4th  April  1798, 
(4  St.  Laws,  800,)  which  provides  that  judgments  shall  have  no  effect 
beyond  five  years,  unless  there  has  been  a  scirt  facias  thereon,  is 
wholly  inoperative  here.  No  scire  facias  could  issue  from  the  office  of 
the  comptroller  general,  to  revive  the  settlement. 

I  make  two  positions.  1.  That  the  United  States  cannot  constitu- 
tionally take  priority  of  an  individual  state  in  payment  of  debts  ;  but 
that  in  all  events,  they  cannot  enact  a  law,  defeating  the  pre-existing 
rights  or  liens  of  any  of  the  states. 
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3.  If  such  right  or  lien  of  a  state  can  be  thus  defeated  constittttion- 
lUj,  the  act  of  congrees  of  3d  March  1797,  (3  U.  S.  Laws,  421,  )  is 
not  applicable  to  the  case  before  the  court. 

L  The  primary  enquiry  will  be,  from  whence  do  congress  gain  this 
light  of  priority  ? 

Under  the  old  confederation  agreed  to  in  congress,  Noyember  15, 
1777,  3  Joum.  Cong.  502,  but  not  ratified  by  Maryland,  till  March 
1, 1781,  no  state  was  to  lay  any  imposts  or  daties,  which  might  in- 
terfere with  any  stipulations  in  treaties  entered  into  by  congress,  (art. 
6,)  but  the  taxes  for  paying  the  proportion  of  the  several  states,  for 
tbe  common  defence  or  general  welfare,  were  to  be  laid  and  levied  by 
the  authority  and  direction  of  the  legislatures  of  the  several  states, 
(art.  8.) 

The  legislature  therefore  had  an  unquesti<mable  right  te  enact  the 
law  of  18th  February  1785,  for  the  better  security  of  her  own  revenue. 

Has  she  since  surrendered  up  her  right,  either  by  the  adoption  of 
Ihe  eoDstitution  of  the  United  States,  by  the  formation  of  her  new 
frame  of  government,  or  by  the  bill  of  rights  reserved  to  the  people  ? 

It  will  not  be  pretended,  that  this  has  been  done  by  either  of  the 
two  last  instruments.  The  restrictions  on  the  powers  of  the  several 
states  are  contained  in  the  10th  section  of  ihe  1st  article  of  the  con- 
stitution  of  1787.  The  powers  granted  to  congress  are  to  be  found 
ia-the  8th  section  of  the  same  article. 

The  states  in  all  unenumerated  cases,  are  left  in  the  enjoyment  of 
tbeir  sovereign  and  independent  jurisdictions.  1  JPederalist,  No.  82, 
83.  This  construction  has  since  been  fully  confirmed  by  the  12th  ar- 
ticle of  amendments,  which  declares  ^^  that  the  powers  not  delegated 
to  the  United  States  by  the  constitution ,  nor  prohibited  by  it  to  the 
states,  are  reserved  to  the  states  respectively,  or  to  the  people. " 

This  article  was  added  ^*  to  prevent  misconstruction  or  abuse  "  of 
the  powers  granted  by  the  constitution,  rather  than  supposed  necessa- 
7  to  explain  and  secure  the  rights  of  the  states,  or  the  people. 

It  cannot  be  said  that  congress  have  acquired  a  right  to  secure  to 

die  United  States  priori^  of  payment  over  individual  states  by  the 

express  words  of  the  constitution ;  but  it  will  be  contended,  that  by 

concluding  clause,  congress,  have  power  ^^  to  make  all  laws,  which 

shall  be  necessary  and  proper  for  carrying  into  execution  the  forego- 
ing powers,  and  all  others  powers  vested  by  the  constitution  in  the 
government  of  the  United  States,  or  in  any  department  or  offices 
thereof.  " 

The  plain  import  of  this  clause  is,  that  congress  shall  have  all  the 
incidental  or  instrumental  powers,  necessary  and  proper  for  carrying 
into  execution  all  the  express  powers  ;  whether  they  be  vested  in  the 
government  of  tbe  United  States,  more  collectively  or  in  the  several 
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departments,  or  officers  thereof.  It  neither  enlarges  any  power  spe- 
cifically granted,  nor  is  it  a  grant  of  new  powers  to  congress  ;  but 
merely  a  declaration,  for  the  removal  of  all  uncertainty,  that  the 
means  of  carrying  into  execution  those  otherwise  granted  are  included 
in  the  grant.  Wherever  a  question  arises  on  the  constitutionality  of 
a  particular  power,  if  it  be  not  expressed,- the  only  inquiry  must  be, 
whether  it  is  properly  an  incident  to  an  express  power,  and  necessary 
to  its  execution.  If  it  be,  it  may  be  exercised  by  congress  ;  if  it  be 
not,  congress  cannot  exercise  it.    1  Tuck.  Bla.   Append.  28T,  288. 

The  question  is  then  asked,  to  what  express  power,  is  this  claim  of 
priority  in  payment  an  incident,  and  necessary  to  its  execution.  Is  it 
necessary  and  proper,  in  order  to  lay  taxes,  to  declare  war,  to  raise 
and  support  armies,  to  provide  and  maintain  a  navy,  &;c.  &c«,  that  the 
vested  rights  and  interests  of  individual  states  should  be  sacrificed  to 
the  general  union  ?  Admit  the  principle  asserted  by  the  attorney  for 
the  district,  and  there  can  be  no  security  to  any  state.  She  could 
trust  no  man,  or  set  of  men  in  monied  concerns,  lost  tihey  migh6  be- 
come debtors  to  the  United  States. 

The  funds  of  the  state  might  be  diverted  from  their  proper  channels,t 
to  make  up  the  deficits  in  the  revenues  of  the  union.  A  state  cannot 
be  sued,  and  yet  without  the  formality  of  a  suit,  she  might  be  depriv- 
ed of  her  just  rights  in  this  mode. 

Bat  the  constitution  of  the  United  States  must  be  construed  strictly 
when  the  antecedent  rights  of  a  state  may  be  drawn  in  question.  1 
Tuck.  Bla.  Appeiid.  257.  Individual  states  possess  an  independent 
and  uncontrolable  authority  to  raise  their  own  revenues  for  the  supply 
of  their  own  wants.     1  Federalist,  No.  32,  pa.  201. 

II.  The  liens  of  the  United  States  and  of  each  distinct  state  should  be 
paid  and  satisfied  in  their  natural  order,  as  they  attached  respectively. 

Thus  if  congress  and  this  state  should  lay  a  direct  tax  upon  lands, 
and  provide  that  the  property  should  be  bound  by  the  assessment,  the 
first  assessment  must  be  first  discharged. 

In  this  case,  the  settlement  of  the  defendant's  account  by  the  comp- 
troller and  register  general,  preceded  the  mortgage  to  the  supervisor, 
five  months  and  nine  days.  The  mortgage  merged  and  extinguished 
the  original  debt  of  the  defendant,  and  the  taking  of  it  showed  this  to 
be  the  sense  of  the  revenue  officers.  It  might  be  said  with  equal  pro- 
priety, that  the  original  debt  bound  the  lands  of  NichoUs,  which  had 
not  been  described  in  the  mortgage,  as  to  assert  that  the  original  debt 
still  continued  a  lien  after  a  sealed  instrument  had  been  given  in  lieu 
thereof.    The  5th  section  of  the  act  of  congress  of  3d  March  1797,  is 
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mnoh  relied  on.  Bat  it  respects  debtors  of  the  United  Sti^tes  becoming 
insolvent,  or  the  estate  of  a  deceased  debtor  in  the  hands  of  ezeen* 
ton  or  administrators,  insufficient  to  pay  all  the  debts.  Here  the  mon- 
ey is  in  the  hands  of  the  sheriff,  who  has  paid  it  in  a  court,  and  not  in 
tb  hands  of  assignees,  of  executors  or  administrators.  The  act  con* 
templates  revenue  officers,  &o.  indebted  gMierally,  and  does  not  regard 
those  csAes,  where  their  property  is  under  previous  incumbrances.  It 
is  Dot  provided,  that  a  judgment  creditor  shall  lose  his  lien,  nor  was 
my  such  thing  intended.  By  such  extension  of  the  general  expressions, 
mortgages  and  executions  executed  would  be  defeated,  in  favor  of  the 
imioD ;  they,  are  all  securities  for  the  payment  of  debts.  The  priority 
of  payment  secured  to  the  United  States  on  every  reasonable  ground  of 
eoDstruction,  relates  solely  to  property  belonging  exclusively  to  suob 
insolvent,  or  to  the  personal  representatives  of  the  deceased  deb  tor  > 
syer  which  they  had  dominion  and  control. 

Should  however  this  construction  not  obtain  in  the  case  of  individual 
creditors,  it  is  insisted,  that  the  act  is  not  applicable  in  the  case  of 
distinct  states  being  creditors.  The  most  clear  and  explicit  words  are 
necessary  for  such  a  purpose. 

The  sense  of  the  union  on  this  subject  is  fully  shown  in  the  bankrupt 
act  of  the 4th  April  1800.  5  U.  S.  Laws  45.  The  62d  section  express* 
Ij  saves  the  right  of  the  United 'States,  and  of  each  state  to  their  debts; 
and  the  63d  section  saves  all  existing  liens  at  the  time  of  passing  the 
law. 

In  the  case  of  the  United  States  v.  Fisher  and  others,  lately  deter* 
mined  at  Washington,  there  was  no  existing  lien ;  nor  was  the  question 
as  to  a  particular  state  retaining  its  lien  against  the  United  States  ju- 
dicially before  the  court.  Here  it  is  evident  that  the  commonwealth 
founds  her  claim  to  the  money,  on  a  lien  legally  and  constitutionally 
created  by  the  settlement  of  the  comptroller  and  register  general  on 
the  31st  December  1797.  But  the  United  States  only  claim  from  the 
assignment  made  on  the  12th  May  1802^  or  fro.m  the  date  of  their 
mortgage. 

Arguments  in  opposition  to  the  motion. 

The  authority  and  legal  right  of  this  court  to  declare  a  law  of  this 
state,  or  of  the  United  States,  to  be  unconstitutional,  is  not  doubted. 
But  it  must  be  on  the  clearest  and  plainest  grounds,  not  on  the  ground 
of  expedience. 

The  6th  article  of  the  constitution  of  the  United  States,  has  declared, 
that  '^  the  constitution  and  the  laws  of  the  United  States,  which  shall 
be  made  in  pursuance  thereof,  shall  be  the  supreme  law  of  the  land  ; 
and  the  judges  in  every  state  shall  be  bound  thereby,  any  thing  in 
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the  constittttion  or  laws  of  any  state  to  the  contrary  notwithstand* 
ing."  If  the  act  of  8d  March  1797,  is  made  ia  pursuance  of  the  con- 
stitution, it  must  prevail,  according  to  its  true  meaning. 

Almost  every  state  in  the  union  has  secured  a  preference  to  them* 
selves,  in  the  payment  of  debts.  Under  an  old  law  of  Pennsylvania, 
the  king  and  proprietaries  were  to  be  first  paid. 

The  same  preference  continued  here  to  the  commonwealth,  since  the 
revolution,  until  the  passing  of  the  act  of  19th  April  1794,  3  St.  Laws, 
521,  by  the  14th  section  whereof,  it  is  altered.  Why  then  is  congress 
found  fault  with,  for  doing  what  almost  every  state  has  done?  Whenoe 
flowed  the  power  of  passing  the  act  in  question,  unless  it  be  considered 
as  an  incident  of  government?  It  is  a  measure  of  policy,  that  congress 
should  possess  this  power.  They  declare  war,  raise  and  support  armies, 
provide  and  maintain  a  navy,  and  protect  the  union,  in  its  internal  and 
external  relations.  Money  cannot  be  drawn  from  the  public  treasury, 
without  an  express  appropriation.  The  debts  of  the  union  must  be  paid 
by  the  government  with  good  faith. 

In  the  case  cited,  between  the  United  States  and  Fisher  and  others, 
assignees  of  Peter  Blight,  the  chief  justice  in  delivering  the  opinion  of 
the  majority  of  the  Supreme  Court,  justly  observed,  ^^  that  in  constra- 
ing  the  clause  of  the  constitution,  authorizing  congress  to  make  all 
laws,  which  shall  be  necessary  and  proper  for  carrying  into  execution 
the  powers  vested  by  the  constitution  in  the  government  of  the  United 
States,  or  in  any  department  or  offices  thereof," — ^^  it  would  be  incor- 
rect, and  would  produce  endless  difficultes,  if  the  opinion  should  be 
maintained,  that  no  law  was  authorized,  which  was  not  indispensably 
necessary  to  give  effect  to  a  specified  power.  Where  various  systems 
might  be  adopted  for  that  purpose,  it  might  be  said  with  respect  to 
each,  that  it  was  not  necessary,  because  the  end  might  be  obtained  by 
other  means.  Congress  must  possess  the  choice  of  means,  and  must  be 
empowered  to  use  any  means,  which  are  in  fact  conducive  to  the  ex^ 
ercise  of  a  power,  granted  by  the  constitution." 

«^  The  government  is  to  pay  the  debts  of  the  union,  and  must  be 
authorized  to  use  the  means  which  appear  to  itself  most  eligible  to  ef- 
fect that  object." 

'^  This  claim  of  priority  on  the  part  of  the  United  States,  will,  it  is 
said,  interfere  with  the  right  of  the  state  sovereignties  respecting  the 
dignity  of  debts  and  will  defeat  the  measures  which  they  have  a  right 
to  adopt  to  secure  themselves  against  delinquencies,  on  the  part  of 
their  own  revenue  officers.  But  this  is  an  objection  to  the  constitutioxk 
itself.  The  mischief  suggested,  so  far  as  it  really  can  happen,  is  tho 
necessary  consequence  of  the  supremacy  of  the  laws  of  the  United 
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Ststes  on  all  sabjeots,  to  which  the  legislative  power  of  congress   ex- 
tends.'' 

It  is  trae,  there  was  no  existing  lien  in  that  case ;  nor  was  the  ques- 
tion ss  to  m  particidar  state  retaining  its  lien  against  the  United  States, 
then  immediately  before  the  conrt  for  decision.  Bat  the  reasoning  of 
the  majority  of  the  conrt  necessarily  sprang  oat  of  the  subject  before 
diem,  and  it  is  presumed,  is  unanswerable. 

The  act  of  congress  of  8d  March  1797,  relates  generally  to  the 
collection  of  the  debts  of  the  United  States,  without  viewing  the  other 
ei^agements  of  the  debtors.  The  &th  section  refers  to  insolvencies, 
ind  the  estates  of  deceased  persons,  and  declares  that  debts  due  to  the 
United  States,  shall  be  first  satisfied,  and  that  the  priority  thereby  es- 
tablished, shall  be  deemed  to  extend,  as  well  to  cases,  in  which  a  debtor, 
not  haying  sufficient  property  to  pay  all  his  debts,  shall  make  a  volun- 
taiy  assignment  thereof,  or  in  which  the  estate  and  effects  of  an  ab* 
leooding,  concealed  or  absent  debtor,  shall  be  attached  by  process  of 
Isw,  as  to  cases  in  which  an  act  of  legal  bankruptcy  shall  be  committed." 

Here  has  been  an  assignment  under  all  these  circumstances,  and  a 
eomplete  act  of  bankruptcy,  which  vests  the  priority  of  payment  in  the 
vaion.  This  priori^  attaches  on  the  property^  as  it  is  found  at  the 
time  of  insolvency.  If  the  debtor  has  mortgaged  his  lands,  the  legal 
estate  is  no  longer .  in  him,  but  he  retains  the  equity  of  redemption. 
It  he  has  pledged  his  goods,  they  are  bound  thereby  to'  the  pawnee. 
But  judgii^nts  unexecuted,  come  in  equaUy  with  other  debte,  under 
the  proriaions  of  the  bankrupt  law. 

No  retrospective  construction  of  the  act  of  8d  March  1797,  is  insist- 
ed en.  On  ike  passing  of  that  law,  the  United  States  obtained  a  con- 
stifiutional  preference  of  payment.  The  supervisor  of  the  district  hav- 
ing aeeepted  a  mortgage  from  the  debtor,  does  not  extinguish  this  right 
of  preference,  but  it  remained  in  aiaiu  quo. 

The  commonwealth  made  no  claim  under  iheir  old  running  account, 
until  after  this  mortgage  waa  taken.  But  the  claim  of  the  United 
States  was  on  record,  a  matter  of  public  notorie^. 

The  state  law  of  18th  February  1785,  created  a  lien  in  favour  of 

the  state  upon  settlement  of  the  account  bv  the  proper  department ; 
but  it  was  suspended  by  the  appealf  until  judgment  was  entered  there- 
upon on  the  6th  September  1802,  in  this  court. 

If  this  judgment  nad  been  in  favour  of  an  individual,  and  an  act  of 
baakraptcy  had  been  afterwards  committed  by  the  debtor,  no  difficulty 
ooiild  have  oecmred,  as  to  &e  preference  claimed  by  ^e  United  States ; 
sad  it  is  apprehended,  that  the  claim  made  by  the  commonwealth  can 
form  no  essential  difference. 

The  <iuestion  is  of  great  mi^gnitude.      Should  the  opinion  of  the 

Testes,  Vol.  17.  17 
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court  be  in  fayor  of  the  commonwealtliy  it  is  required  that  the  record 
should  be  in  such  a  form,  as  that  it  may  be  removed  to  the  High  Court 
of  Errors  and  Appeals,  that  a  writ  of  error  may,  if  neoessecy,  be  is- 
sued thereupon  by  the  Supreme  Court  of  the  United  States,  under  the 
25th  section  of  the  act  of  congi:ea8  passed  24th  September  1789. 1  U. 
S.  Laws  63. 

The  matter  was  continued  under  adyisement ;  and  this  term  the  opin- 
ions of  the  court  were  delivered  seriatim,* 

Yeates,  J.  I  cannot  bring  myself  to  believe,  notwithstanding  the 
generality  of  words  used  in  the  5th  section  of  the  act  of  congress  of  Sd 
March  1797,  ^^  the  debts  due  to  the  United  States,  shall  be  first  sat- 
isfied," that  the  provision  therein  contained  was  ever  intended  to  ex- 
tend to  eases  where  an  individual  state  was  a  creditor,  and  as  such  was 
clearly  entitled  uoder  its  municipal  laws  to  a  lien  on  the  estate  real 
or  personal,  of  the  insolvent  debtor.  No  section  or  clause  in  any  part 
of  the  act  respects  in  the  most  distant  manner  the  several  states  in  their 
political  and  corporate  capacities,  as  competitors  with  the  United  States ; 
but  on  the  contrary,  every  regulation  and  provision  in  the  act  is  con- 
fined to  the  settlement  of  accounts,  between  the  United  States  and  in* 
dividual  citizens. 

It  has  been  truly  said,  that  the  constitution  of  the  United  States,  con- 
sidered as  federal,  is  to  be  construed  strictly  in  all  cases,  when 
the  antecedent  rights  6f  a  state  may  be  drawn  in  question,  Tuck.  Bla. 
Append.  151 ;  and  it  is  a  maxim  of  political  law,  that  sovereign  states 
cannot  be  deprived  of  any  of  their  rights  by  implication^  nor  in  any, 
manner  whatever,  but  by  thehr  own  voluntary  consent,  or  by  submis- 
sion to  a  conqueror.  lb*  148.  It  would  certainly  require  strong,  clear, 
marked  expressions,  to  satisfy  a  reasonable  mind,  that- the  constitated 
authorities  of  the  union  contemplated  by  any  public  law,  the  devesting 
of  any  pre-existing  right  or  interest  in  a  state  ;  or  that  the  representa- 
tatives  of  any  state,  would  have  agreed  thereto,  even  supposing  the 
legitimate  powers  of  congress  in  such  particular,  to  be  perfectly  ascer- 
tained and  settled. 

The  members  of  this  court  were  unanimously  of  opinion,  in  Smith  v. 
Nicholson,  December  term  1808,  that  the  provision  of  the  general  lien, 
created  by  the  act  of  assembly  of  18th  February  1785,  on  the  settle- 
ment of  an  account  by  the  comptroller  general,  continued  in  full  force, 
and  was  not  repealed  either  by  the  express  wOrds  of  any  subsequent  law, 
or  by  necessary  implcation.  When  the  powers  of  the  Supreme  Executive 
Council  became  vested  in  the  governor,  the  necessity  cf  the  governor's  de« 

^AhtetUe,  OhIeC  Justice. 
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cision  in  the  settlement  was  wholly  superseded,  unless  the  comptroller 
general  should  disapprove  of  the  settlement  made  hy  the  register  general. 

The  legislature  of  this  commonwealth  had  the  unquestionable  right 
to  make  such  a  law  in  1785,  to  secure  the  fiscal  interest  of  the  state. 
This  power  was  not  delegated  to  the  United  States  amongst  the  other 
enomerated  powers,  nor  prohibited  to  the  state  by  the  constitution  of 
1787.  Bat  GDngress  was  authorised  by  act  1.  s.  8  of  that  instru- 
ment, ^'  to  make  all  laws  which  should  be  necessary  and  proper  for 
etnying  into  execution  the  powers  delegated  to  tbem,  and  all  other 
powers  vested  m  the  gorernment  of  the  United  States,  or  in  any  depart* 
mant  or  officer  thereof."  Hence  it  results  that  congress  have  the  con* 
enirent  right  of  passing  laws  to  protect  the  interest  of'  the  union,  as 
to  debts  due  to  the  government  of  the  United  States  arising  from  the 
public  revenue ;  but  in  so  doing,  they  cannot  detract  from  the  uncon- 
trolable  power  of  individual  states  to  raise  their  own  revenue,  nor  in- 
fringe on,  or  derogate  from  the  sovereignty  of  any  independent  state. 
Federalist  Letters,  No.  32,  38.  The  consequences  of  a  contrary  doc- 
trine are  too  obvious  to  be  insisted  upon. 

The  regulations  and  provisions  in  the  bankrupt  act  of  congress  of 
4ft  April  ISOOj  strongly  fortify  in  my^mind  the  constf action  I  have 
made  of  the  act  of  8d  March  1797.  The  81st  section  declares,  that 
inAe  distribution  of  the  bankrupt's  effects,  there  shall  be  paid  to  every 
ef  the  creditors  a  portion  rate  according  to  the  amount  of  their  re- 
spective debts.  Creditors  having  judgments  (on  which  executionis  have* 
not  been  executed)  statutes,  recognizances,  specialties  or  attachments 
Me  placed  on  one  common  footing  ;  "  they  shall  be  entitled  to  no  more 
than  a  rateable  part  of  their  debts,  with  the  other  creditors  of  the 
bankrupt."  The  62d  section  saves  .the  right  of  preference  to  prior 
satisfaction  of  debts  due  to  the  United  States,  or  to  any  of  them. 
And  the  63d  section  provides,  that  nothing '' con tainecl  in  this  act 
shall  be  taken,  or  construed  to  invalidate  or  impair  any  lien  existing 
at  the  date  of  this  act,  upon  the  lands  or  chatties  of  any  person  who 
may  have  become  a  bankrupt."  The  rights  of  the  general  govern- 
ment to  priority  of  payment,  and  the  rights  of  individual  states^  are 
contemplated  as  8ubsi(Sting  at  the  same  tifoe,  and  as  ^perfectly  compat- 
ible with  each  other.  This  only  can  be  effected  by  giving  preference 
to  each  existing  lien,  accordii^  to  its  doe  priority  in  ppint  of  time. 
I  kaow  of  no  other  mode  whereby  the  several  oonflicting  claims  can 
with  justice  be  protected  and  secured. 

This,  if  my  construction  be  correct,  narrows  the  question  before  us 
to  a  simple  point,  vis.  To  what  periods,  do  lihe  Dens  relate  in  the 
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present  case  ?  If  the  lien  of  the  United  States  on  the  property  of 
William  Nicholls,  can  be  traced  no  farther  back  in  this  instance  than 
the  date  of  his  mortgage  to  Henrj  Miller  on  the  9th  June  1798,  then 
the  settlement  on  the  Slst  December  1797,  of  Kicholls's  account  by  the 
comptroller  and  register  general,  being  preyious  thereto,  must  neces- 
sarily give  this  commonwealth  a  preference ;  but,  if  this  lien  refers  to 
March  1797,  then  the  United  States  would  be  entitled  to  priority. 

Considering  thie  point  m  i^  question  merely  between  the  United 
States  uad  the  commonwealth  of  Fennsylrania,  I  am  of  opinion,  fior 
the  reasons  I  have  mentioned,  that  as  to  the  contending  parties,  the  lien 
did  not  attach  earlier  than  the  execution  of  the  mortgage,  and  conse* 
quently,  that  the  motion  of  the  attorney  general  to  take  the  money 
arising  on  the  sheriff's  sales^  to  the  extent  of  the  debts  due  from  ike 
defendant  to  the  commonw^th,  out  of  courts  be  granted. 

Smith,  J.  I  fully  concur.  The  reasoning  from  the  62d  section  of 
the  bankrupt  act  did  not  at  first  carry  the  same  weight  in  my  mind  as 
it  now  does. 

Brackenridge,  J.  1  wished  to  have  seen  the  opinion  of  Judge  Washr 
ington  in  the  case  of  the  United  States  t.  Fisher  and  others  and  also 
that  delivered  as  the  opinion  of  the  majority  of  the  judges  of  the  Su^ 
preme  Oourty  and  to  have  compared  both  opinions  with  the  constitii* 
tion  and  the  act  of  congress.  I  have  had  no  such  opportunity^  and 
therefore  have  made  out  no  regular  opinion. 

My  mind  has  been  led  to  the  origin  of  the  question  before  u^.  The 
constitution  of  the  United  States  restrains  the  powers  of  the  general 
government.  Is  this  power  to  make  such  a  law,  or  the  exercise  of  it, 
given  by  the  constitution  ?  Is  it  necessary  and  proper  to  carry  into 
execution  the  other  delegated  powers?  I  think  not.  Let  the  United 
States  take  care  to  appoint  proper  ofBcers  with  due  securities.  I  agree 
that  the  constitutionality  of  a  law  is  not  to  be  lightly  condemned. 

But  admitting  the  constitutionality  of  the  present  act,  has  the  public 
will  been  clearly  and  sufficiently  expressed  ?  Does  the  act  extend  to 
all  persons  indebted  to  the  United  statee,  or  only  to  revenue  officers  ? 
The  claim  of  priority  in  payment  of  debts  is  a  prerogative  odious  to  all. 
It  is  strange  how  it  found  its  way  into  a  republican  government !  I  lean 
against  the  construction  of  a  priority  in  die  United  States;  and  I  think 
the  act  only  extends  to  revenue  officers,  and  was  never  intended  to  dis- 
solve alien  existing  in  a  sovereign  independent  state.     The  word  per* 
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soa  in  common  parlance  does  not  mean  a  body  politic,  a  state  in  its 
oollactire  capacity. 

I  never  believed  that  there  was  any  humiliation  in  a  state  by  being 
nbjected  to  suits  by  citisens  of  another  state,  or  by  citizens  or  sub- 
jects of  any  foreign  stated,  in  the  courts  of  the  United  States ;  because 
I  always  deemed  them  on  a  level.  The  difficulty  in  my  mind  was, 
kow  the  judgment  against  a  state  could  be  enforced.  An  amendment 
hiS  taken  place  in  this  particular  in  the  constitution  of  the  United 
Sutes. 

If  even  the  power  was  constitutionally  delegated  to  congress   to 

make  a  law,  giving  to  the  United  States  a  preference  in  payment  of 

debts  over  individual  spates,  I  cannot  conceive  that  this  right  has  been 

enrcised  by  the  expressions  of  the  act  of  8d  March  1797 ;  and  upon 

the  whole,  I  think  the  attorney  general  is  entitled  to  take  the  money 

out  of  court. 

Motion  granted. 


•^^ 


Hahkah  Moobs  agaiiut  Frsdkriok  Hbiss. 

fight  dtjs  notiM  of  the  exectttion  of  a  writ  of  inquiiyof  damages  is  to  be  serred  per- 
SMafl J.    On  foreiga  altaohmeats  the  notioea  are  put  up  ia  the  prothonotarj's  offioe. 

MonoH  to  set  aside  inquisition  of  damages,  finding  for  the  plaintiff 
574  dollars  for  the  maintenance  of  a  bastard  child.  Several  objec- 
tiooa  were  made  thereto  ;  but  the  one  relied  upon  was,  that  there  had 
been  but  four  days  notice  given  of  the  execution  of  the  writ.  In  Eng- 
land, if  the  defendant  lives  within  40  computed  miles  from  London, 
there  must  be  eight  days  notice  of  inquiry,  exclusive  of  the  day  it  is 
given.  1  Tidd's  Pract.  S19.    And  such  is  the  practice  of  Pennsylvania. 

This  was  denied  by  the  plaintiff's  counsel. 

But  the  prothbnotaiy  and  all  the  elder  practitioners  present  at  the 
bar,  certifying  that  it  had  been  the  uniform  practice  to  give  to  the 
defendant  eight  days  notice  of  the  execution  of  the  writ  of  inquiry,  ex- 
cept in  foreign  attachments,  wherein  the  notice  was  put  up  in  the  pro- 
thonotaiy's  office ;  the  iiiquisition  was  set  aside  by  the  court. 

Messrs.  J.  Sergeant  and  Browne,  pro  quer. 
Messra.  Bawle  and  Milnor,  pro  def. 

[«tf&fen^,  Shippen,  Q.  J.  and  Braek6nridge»  J.] 

A  second  inquisition  was  afterwards  executed,  finding  for  the  plain- 
tiff six  cents  damages^  and  six  cents  costs. 
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AT  A  CIRCUIT  COURT,  HELD  AT  SUNBUBT,  OCTOBER  1805. 

COBAM — TEATE8,   JUSTIOE. 


^♦^ 


Lessee  of  Gborgb  Irwin  ccgainst  Qborgb  Bear  and  Evan  Owen 

Recitals  in  tk  patent  of  soDdry  transferfl  of  a  k>oa4ioD,  noeTidenoe  agamak  a  prior  patentee 

of  the  same  lands. 
Whether  a  warrant  or  application  describes   a  certain  tract  of  land  or  not,  can  only  be 

judged  of  by  the  words  of  it;  but    the  sentiments  of  people  as  to  certain  streams  of 

water,  or  their  names  ia  early  times,  may  beglren  in  evidence. 

EjBOTAisaTT  for  84  acres  of  land  in  Fishing  Creek  township.  The 
plaintiff  daimed  under  sn  application,  in  the  nftme  of  William  Patters^MH, 
cooper,  for  800  acres  of  land,  on  die  N.  E.  branch  of  Susqaehannahy 
near  the  mouth  of  Fishing  Creek,  adjoining  land  applied  for  by  Wil* 
liam  Barton  and  Francis  Stewart,  dated  3d  April  1769,  No.  890.  A 
survey  was  made  thereon  on  the  22d  August  1769,  one  mile  from  the 
mouth  of  Fishing  Creek  ;  and  on  the,  20th  January  1789,  a  patent  issued 
to  the  lessor  of  the  plaintiff,  reciting  a  deed  poll  from  the  said  Wil- 
liam Patterson  to  William  West,  dated  the  6th  September  1773  ;  one 
other  deed  poll  from  the  said  West  to  Alexander  Roddy,  dated  7th 
December  1774,  and  one  other  deed  poll  from  the  said  Roddy  to  George 
Irwin  aforesaid. 

The  defendants  claimed  under  an  application  in  the  name  of  Tho- 
mas Hughes,  for  800  acres  of  land  in  the  second  forks  of  Fishing. 
Creek,  dated  8d  April  1769,  No.  2689  ;  a  survey  thereon  on  the  14th 
September  1769  ;  a  deed  poll  from  the  said  Thomas  Hughes  to  Evan 
Owen,  dated  14th  August  1773,  and  a  patent  thereon  to  the  said  Evan 
Owen,  dated  12th  October  1773. 

The  plaintiff's  counsel  offered  his  patent  in  evidence,  without  pro- 
ducing  the  deeds  poll  in  evidence,  transferring  the  interest  in  t)ie  ap- 
plication. The  defendants'  counsel  objected  to.  it,  in  as  much  as  they 
claimed  under  an  earlier  patent  from  the  proprietaries,  dated  1773, 
and  therfore  the  patent  of  1789  was  uo  evidence  aigainst  them. 

Per  cur.  I  cannot  hinder  the  reading  of  the  patent ;  but  what  use 
is  to  be  made  of  it  is  another  thing.     Ford  v.  Lord  Grey.  6  Mod.  45. 

The  recitals  therein  are  not  ev^ence  against,  the  defendants,  as  the 
case  stands  before  me.  This  however  appears  to  bo  a  surprise  on  the 
opposite  counsel,  who  produced  those  deeds  at  a  former  trial  in  Goto. 
her  1795,  against  another  of  Owen's  tenants,  and  therefore  I  should 
recommend  the  waiving  of  the  objection,  and  the  trial  of  the  cause  to 
proceed  on  its  merits.     The  objection  was  waived  accordingly. 

The  point    chiefly  in  controversy    was,  as  to  the    relative  merit 
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of  the  applications  y  whether  they  were  deBcriptiTe  of  tlie  lands  in  qaes- 
tion. 

The  defendants  objected  that  Patterson's  application  called  for 
lands  near  the  moath  of  Fishing  Greek,  and  that  this  surrey  was  one 
mile  distant  therefrom,  with  a  large  tract  on  the  river  intervening. 
The  plaintiff  objected,  that  Hughes's  application  described  lands 
se^en  miles  above  the  tract  in  dispute,  by  calling  for  the  second  forks 
of  Fishing  Greek. 

The  counsel  for  the  defendants  offered  to  show  in  evidence,  that 
Thomas  Hughes,  the  original  owner  of  the  application,  in  his  name, 
ind  vho  made  the  discovery  thereof,  was,  when  he  made  the  descrip- 
tion thereof,  on  a  certain  stream  of  water  running  through  the  land 
in  qaestion,  and  that  the  said  stream  of  water  was  then  considered  by 
him  and  the  people  with  him  as  the  second  fork  of  Fishing  Greek  ; 
and  that  then  sitting  upon  %  log  on  the  land  he  made  the  description 
thereof,  which  was  inserted  in  his  application.  The  plaintiff's  counsel 
excepted  to  this  evidence,  and  the  objection  was  argued. 

Per  cur.  Part  of  the  testimony  offered  is  admissible,  and  part 
theawf  is  inadmissible. 

The  sentiments  of  the  people  as  to  streams  of  water,  and  the  names 
whereby  they  were  usually  called,  at  an  early  day  when  the  country 
was  unexplored,  may  certainly  be  given  in  evidence ;  and  due  allow- 
ance will  be  made  for  inaccuracies  in  these  particulars ;  but  this  in- 
dulgence must  be  confined  to  reasonable  bounds  ;  it  cannot  vary  the 
locality  of  the  lands  described  in  a  warrant  or  application. 

The  decisions  have  uniformly  been,  that  such  inceptions  of  right 
must  be  judged  of  ex  vineerihus  sutSy  from  what  appears  on  the  face 
of  them.  Whether  they  snflSciently  describe  or  locate  precisely  par- 
ticular lands,  can  only  be  determined  by  comparing  the  terms  wherein 
they  are  expressed,  with  the  natural  or  artificial  boundaries  described 
dierein  ;  and  these  boundaries  must  be  ascertained  by  evidence,  either 
written  or  oraL  It  is  of  no  avail  what  the  intention  of  the  party  is, 
if  he  does  not  reduce  it  to  writing  when  he  applies  for  the  lands, 
though  his  intention  may  be  given  in  evidence  against  him  to 
defeat  his  claim  to  other  lands,  than  those  he  reallv  meant. 

These  rules  are  bottomed  on  sound  policy,  and  conduce  to  justice, 
common  safety  and  public  convenience.  A  contrary  practice  necessa- 
rily tends  to  error,  litigation,  fraud,  and  peijuiy.  A  contract  is  the 
act  of  two  minds ;  it  either  binds  both  parties,  or  is  obligatory  on 
neither.  The  vendors  of  lands,  whether  they  be  the  general  lords  of  the 
soil  or  private  individuals,  are  bound  by  the  plain  meaning  of  their 
written  contracts.     If  the  description  of  lands  be  materially  and  radi- 
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cally  defectLTe^  and  natarallj  lead  to  mistake,  the  par^  Applying 
most  impute  his  misfortune  to  himself.  How  can  any  man  safely  lay  oafe 
his  money  in  taking  up  lands,  unless  by  applying  to  the  public  offices, 
he  can  discoTcr  whether  the  lands  ha^e  been  before  aj^ropriated  ?  He 
cannot  penetrate  into  the  bosoms  of  others,  nofreceire  informatioKi,  tikat 
a  particular  tract  not  described  in  a  location,  was  intended  by  the  par* 
ty,  sitting  on  a  log  lying  on  the  land. 

The  latter  part  of  the  eyidence  offered  must  be  overruled* 

The  defendant's  counsel  proposed  to  take  a  bill  of  exceptions,  which 
was  assented  to.     But  nothing  further  was  said  of  it. 


Verdict  for  the  plaintiff. 


Messrs.  C.  Smith  and  Hall,  pro  quer. 
Messrs.  Duncan  and  D.  Smith,  pro  d^. 


••♦ 


MioHASL  AiiBBioHT  Qgainst  Tobias  Pigeli. 

In  replevin,  on  the  Issue  of  rent  in  arrear,  the  jury  ascertain  the  mm  due  to  the  arowant 
for  fenty  aii<|  are  not  ooaAiied  to  the  ralve  of  the  goods  cSstralned :  and  In  socli  caao 
may  aUow  intereat  from  the  time  of  the  repleiiA  aned  out 

Rbplevhc  for  one  poplar  chest,  one  pine  chest,  one  feather-bed, 
one  chaff-bed,  and  one  green  bedstead. 
The  defendant  avowed  for  rent  in  arrear. 
The  plaintiff  replied  that  no  rent  was  in  arrear. 

The  defendant's  counsel  having  established  the  contract  to  pay  the 
rent,  contended,  that  they  were  entitled  to  recover  the  whole  sum,  with 
interest  from  the  time  of  bringing  the  suit. 

The  plaintiff's  counsel  insisted,  that  the  avowant  could  only  recover 
the  value  of  the  articles  distrained,  his  remedy  being  by  the  writ  of  reior* 
no  habtndo.  The  stat.  of  17  Car.  2.  c.  7,  has  altered  the  law  in  the 
particular ;  and  the  jury  shall  at  the  prayer  of  the  defendant,  inquire  coa- 
cerning  the  sum  of  the  arrears,  and  the  value  of  the  goods  and  cattle  dis- 
trained, and  thereupon  he  shall  have  judgment  for  such  or  so  inuch  there- 
of, as  the  goods  and  cattle  distrained  amount  to.  Bull.  58.  The  case  of 
Rees  V.  Morgan  fuDy  shows  this ;  where  the  amendment  prayed  for,  was 
to  enter  the  finding  bj  the  jury,  that  the  rent  in  arrear  amounted  to  195/«, 
and  the  cattle  distrained  to  the  same  value,  which  Uie  court  granted. 
3  Term.  Rq>.  849.  If  the  juiy  should  find  a  sum  in  arrear  exceeding 
the  value  of  the  articles  distrained,  a  judgment  thereon  cannot  be  en- 
forced by  any  execution  known  to  the  law,  and  would  tberef(Hre  be  of 
no  effect. 
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By  the  ooon.  The  iarae  joined  ui,  whether  any,  and  what  rent  is 
in  amar :  and  I  do  not  eee  bow  die  jvy  can  be  prevented  from  ascer-^ 
teining  it.  Whether  the  verdict  can  be  enforced  by  execution  or  other* 
wiBe,  is  another  consideration. 

]9ie  statute  of  17  Oar.  2.  o.  7,  extends  to  cases,  where  a  plaintiff  in 
leplem,  whose  goods  have  been  distrained  for  rent,  is  non*suited  be* 
fore,  or  after  issae  joined.  The  statute  does  not  alter  the  judgment  at 
oonunon  law,  but  gives  a  fmiher  remedy  to  die  avowant.  2  Wils.  117 
Girth.  253.  On  a  verdict  for  the  avowant,  the  jury  in  that  verdict  as- 
oertain  the  damages,  Gilb.  on  Dist.  and  Bepl.  163.  2d.  ed.  and  then 
there  needs  no  writ  of  enquiry ;  but  the  jui^ment  is  entered,  that  the 
defendant  have  a  return  of  the  cattle  or  goods  taken,  and  that  he  re- 
eover  against  the  plaintiff  1.  for  his  damages  by  the  jury  aforesaid 
in  form  aforesaid  assessed,  and  also  .    .  L  for  his-  charges  and  costs. 

Onr  act  of  assembly  of  21st  March  1772,  1  St.  Laws  612,  pursues 
in  many  particulars,  &e  British  Statute  of  11  Geo.  2.  c.  19,  and  the 
Uth  sect,  of  the  former  is  couched  nearly  in  the  same  terms,  with  the 
23d  section  of  the  latter.  The  sheriff  is  directed  to  take  a  bond  in 
doable  the  value  of  the  goods  distrained,  conditioned  to  prosecute  the 
suit  wiUi  effect,  and  to  return  the  goods  distrained^  is  case  a  return 
iliill  be  awarded ;  and  the  same  being  assigaed  to  tbo  avowant,  he  may 
tecoTer  thereupon  in  his  own  name,  '*  and  the  court  where  such  action 
ihall  be  brought,  may,  by  a  rule,  give  such  relief  to  the  parties  upon 
tach  bond,  as  may  be  agreeable  to  justice  and  reason ;  and  such  rule 
ahall  have  the  nature  and  effect  of  a  defeasance  to  such  bond." 

This  mode  of  proceeding  is  mow  generally  preferred,  and  is  not  affect* 
edby  the  former  stat.of  17  Oar  2.  c.  7.  Gilb.  on  Dist.  178, 2  Wils.  42. 
Tlierefore  it  would  seem,  that  in  such  a  case  as  the  present,  the  avowant 
vonld  not  be  without  relief,  to  the  extent  of  the  penalty  of  the  replevin 
bond.  He  is  not  bound  to  sue  out  bis  writ  of  retomo  habendo^  though 
a  jadgment  of  return  is  enttoed  for  him  as  a  matter  of  course. 

It  is  not  the  usage  in  this  state  to  allow  interest  on  rent ;  but  from 
the  time  the  landlord  distrains  or  sues  for  it,  it  is  custoinary  for  tiie 
jQiy  to  make  such  allowanoe.  The  practice  is  rif^t  and  proper  in 
itself.  Where  one  unreaaoniably  and  vexationsly  delays  another  from 
the  recovery  of  his  just  debt^  the  least  compensatiotthe  ean  make^  is  io 
pay  interest  for  the  delay  he  has  thus  given. 

Verdietpro  defendamt  for  121L  6s.  6d.  the  rent,  in  anrear,  interest 
beiBg  calealated  from  the  time  of  suing  out  the  replevia. 

The  plaintiff's  counsel  afterwards  filed  reasons  in  anelt  of  judgment. 
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1st.  For  that  the  jury  have  not  fouiid  thevalae  of  the  goods  difltrained. 
2dly.  For  that  th^  avowry  is  W)t  for  any  (mm  certain ;  and  does  not 
state  for  what  lands  or  tenements  the  same  rent  arises,  or  when  the 
same  became  due. 

On  argameoty  Yeates,  J.  adhered  to  .the  opinion  he  gave  on  the  trial, 
and  observed  as  to  the  second  reason,  that  it  had  been  the  uniform 
practice  to  enter  such  avowrys  genially  on  the  docket.  Vid.  4  Term 
Bep.  509;  Gamon  v.  Joues  et  al.  He  therefore  overroled  both  reasons 
and  directed  judgment  to  be  entered  for  the  avowant,  according  vo  the 
form  he  had  mentioned. 

Messrs.  Duncan,  and  C,  Hall,  pro  quer» 
Messrs.  Watts  and  D.  Smith,  pro  def. 


Lessee  of  Frkdbbick  Pxaou  against  Nic0OI«as  Nevil  and  Jahbs 

Graham. 

Improrements  made  on  lands  after  an  early  descriptire  adrerse  warrant  and  a  sunrej 
returned,  oannoi  be  reoeired  in  evklenee  agminst  a  diatant  owner. 

Ejbcticbnt  for  dSO  acres  of  land  in  Baffalo  township. 

The  plaintiff  claimed  under  a  descriptive  warrant  in  the  name  of 
Lndwig  Karcher,  dated  25th  October  1774,  and  a  survey  made  there- 
upon on  the  27th  April  1775,  which  was  returned  into  ihe  surveyor 
general's  office  on  the  12th  March  1776. 

The  defendants'  pretensions  rested  on  a  later  descriptive  warrant 
granted  to  Conrad  8harpe,  on  the  26th  October  1774,  and  a  survey 
thereon  made  8th  November  1774,  but  the  time  of  its  return  did  not 
appear. 

The  defendants  showed  in  evidence  without  opposition,  that  Sharpe 
came  upon  the  lands  in  October  1775,  cleared  8  or  4  roods  sqaare, 
felled  some  trees,  planted  a  few  apple  seeds,  and  raised  part  of  a  ca- 
bin four  logs  high.  They  then  offered  to  prove  the  extent  of  the  im- 
provements made  on  the  lands  since  October  1775,  up  to  the  time  of 
bringing  the  ejectment  in  1800,  which  was  opposed. 

Yeates,  J.  I  atn  constrained  to  overrule  the  testimony.  Improye- 
ments  made  on  lands  in  dispute,  after  an  adverse  early  descriptive 
warrant  had  issued,  and  a  survey  made  thereupon  which  has  been  re- 
tamed  into  the  surveyor  general's  office  within  \(^  months  afterwards 
can  give  no  pretence  of  equity  against  the  distant  owner,  and  can  on- 
ly serve  to  mislead  the  jury. 

Verdict  pro  quer. 

Messrs.  Duncan  and  D.  Smith,  pro  quer. 

Messrs.  Hall  and  Evans,  pro  dtf. 
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AT  NISI  PRIUS,  IN  PHELADELPHU,  NOVEMBER,  1805, 

CORAM — TEATBS,  SMITH  AND  BRACKENRIDaE,  JUSTICES. 


•  m  m  #■ 


Rbspubuca  against  Joseph  Dbnnie. 

The  ooart  frill  not  question  tlie  Jury  before  they  are  sworn,  whether  the j  have  prejudged 
the  cause,  bat  will  admonish  them  if  they  do  not  stand  indifferent  to  either  party 
tfait  they  should  disclose  it  to  the  court  It  is  no  libel  to  publish  the  truth  from 
g«od  motives,  and  for  jastifiable  ^nds,  though  it  reflect  on  goTemment  or  the  mag- 
istrates.    Aliter,  when  done  with  an  evil  intent. 

An  indictment  was  found  in  Jnly  sesdions  1808,  in  the  Mayor's 
Court  for  a  libel,  which  was  removed  into  the  Supreme  Oourt  inDe- 
eember  term  1808. 

The  prosecution  was  ably  conducted  by  Mr.  M'Kean,  the  attorney 
general ;  and  the  defenoe  was  supported  with  equal  ability,  by  Messrs. 
Ingersoll  and  Hopkinson,  who  went  fully  and  at  large  into  a  de- 
fence of  the  freedom  of  the  press,  and  the  rights  of  citizens  to  com* 
mnnicate  their  thoughts  and  opinions  on  all  subjects  of  a  political  na- 
ture, for  public  information. 

Previous  to  the  jury  being  sworn,  the  counsel  for  the  defendant  sta- 
ted, that  they  had  received  information,  that  some  of  the  jurors  im- 
panelled had  declared  their  opinions  in  ward  meetings  on  the  present 
pnblieation  ;  and  moved  the  court,  that  the  question  should  be  pro- 
posed to  them  before  they  were  sworn,  if  they  had  so  declared  them- 
felres ;  as  was  done  in  the  second  trial  of  John  Fries,  on  the  prose- 
cution of  the  United  States.  Printed  Trial,  177.  This  was  done  on 
die  trial  of  Lord  Balmerino,  for  a  libel  in  Scotland.  1  St.  Tri.  470-1. 

The  motion  was  opposed  by  the  attorney  general,  who  contended » 
that  it  was  not  proper  that  such  question  should  be  put  to  the  jurors, 
as  it  inyolved  discredit  on  them,  and  that  no  such  practice  had  ever 
obtained  in  the  English  courts. 

The  court  refused  to  put  the  question  to  the  jurors :  but  they  pub- 
Ucly  declared,*  that  if  any  of  the  jurors  in  the  box  did  not  feel  them* 
selves  indifferent  to  the  defendant,  or  had  prejudged  the  cause,  or  had 
BO  declared  themselves,  it  was  their  duty  to  mention  it  to  the  court, 
to  be  judged  of  by  them.  It  must  be  the  wish  of  every  honest  mind, 
that  a  fair  and  impartial  trial  should  take  place* 

The  evidence  being   closed,   and  the   counsel  having   been   fully 

-  ^ 

*  The  same  thing  was  done  by  Lord  Chief  Justice  Treby,  on  the  trial  of  Peter  Cook , 
f0r  high  treason  in  1«M,  4  St  Trials,  14e. 
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heard  on  bolih  sides,  Yeates,  J.  deliverod  the  charge  to  the  juiy,  sub- 
stantially as  follows: 

We  possess  no  political  characters  on  this  bench.  We  are  bound  by 
everj  tie  of  religion  and  duty  to  see  that  the  laws  of  the  country  shall 
be  the  rule  of  conduct ,  and  that  justice  shall  flow  in  her  usual  and  ac- 
customed channels,  without  respect  to  persons. 

The  defendant  stands  indicted,  as  a  f acfcioos.  and  seditious  person, 
of  a  wicked  mind,  and  unquiet  and  turbulent  disposition  and  conyer- 
sation,  seditiously,  maliciously  and  willfully  intending,  as  much  as  in 
him  lay,  to  bring  into  contempt  and  hatred,  the  independence  of  the 
United  State,  the  constitution  of  this  commonwealth  and  of  the  UaHed 
States,  to  excite  popular  discontent  and  dissatisfaction  against  tibe 
scheme  of  polity  instituted  and  upon  trial  in  the  said  United  States, 
and  in  the  said  commonwealth|  to  molest,   disturb  and  destroy  ihe 
peace  and  public  tranquility  of  the  said  United  States,   and  of  the 
said  commonwealth,  to  condemn  the  principles  of  the  revolution,  and 
revile,  depreciate  and  scandalize  the  characteiB  of  the  revolutionary 
patriots  and  statesmen,  to  endanger,  subvert  and  totally  destroy  the 
republican  constitutions  and  free  governments  of  the  said  United 
States,  and  this  commonwealth,  to  involve  the  said  United  States,  and 
this  commonwealth  in  civil  war,  desolation  and  anarchy,  and  to  procure 
by  art  and  force,  a  radical  change  and  alteration  in  the  principles  and 
forms  of  the  said  constitutions  and  governments,  without  the  free  wiU» 
wish  and  concurrence  of  the  people  of  the  said  United  States, and  this 
commonwealth  respectively,  and  to  fulfill,  perfect  and  bring  to  effect 
his  wicked,  seditious  and  detestable  intentions  aforesaid,  he  the  said 
Joseph  Dennie,  on  the  23d  of  April  1808,  at  the  city  af  Philadelphia, 
falsely,  maliciously,  factiously  and  seditiously  did  make,   compose, 
write  and  publish  the  following  libel,  to  wit :  ^^  A  democracy  is  scarce- 
ly  tolerable  at  any  period  of  national  history.     Its  omens  are  always 
sinister,  and  its  powers  are  unpropitious.     With  all  the  lights  of  ex- 
perience blazing  before  our  eyes,  it  is  impossible  not  to  discover 
the  futility  of  this  form  of  government.    It  was  weak  and  wicked 
a^  Athens,  it  was  bad  in  Sparta,  and  worse  in  Rome.    It  has  been  tried 
in  France,  and  terminated  in  despotism.    It  was  tried  in   England, 
and  rejected  with  the  utmost  loathing  and  abhorrence.    It  is  on  its  trial 
here,  and  its  issue  will  be  civil  war,  desolation  and  anarchy.    No  wise 
man  but    discerns  its  imperfections,    no  good  man  but  shudders 
at  its  miseries,  no  honest  man  but  proclaims  its  fraud,  and  no  br&ve 
man  but  draws  his  sword  against  its  force.    The  'institution  of  a 
scheme  of  polity  so  radically  contemptible  and  vioions  \b  a  mem- 
orable example  of  what  the  villainy  of  some  men  can  devise,  the 
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Mj  of  others  reoeiye^  and  both  establish  in  despite  of  reason,  reflec- 
tion, and  sensation.  " 

This  publication  is  stated  to  have  been  made  in  a  certain  weekly 
paper  called  the  Port  Folio ;  and  the  act  is  charged  in  the  indictment 
tohaye  been  committed  *^in  manifest  contempt  of  the  constitution  and 
laws  of  the  said  United  States  and  this  commonirealth,  in  derogation 
of  the  national  independonce,  reputation,  and  honor,  to  the  evil  exam- 
pie  of  all  others  in  the  like  case  offending,  and  against  the  peace  and 
digoi^  of  the  commonwealth  of  Pennsylvania. " 

Ii  the  defendant  goilty  or  not  of  the  facts  and  intentions  charged, 
is  the  qnestion  to  be  tried.  The  case  is  admitted  to  be  of  high  mo- 
ment. 

The  7th  section  of  the  9th  article  of  the  constitution  of  the  state, 
most  be  our  guide  upon  this  occasion,  it  forms  the  solemn  compact 
between  the  people  and  the  three  branches  of  the  gorernment,  the  leg- 
idative,  executive  and  judicial  powers.  Neither  of  them  can  exceed 
die  limits  prescribed  to  them^respectivelj.  To  this  exposition  of  the 
public  will,  every  branch  of  the  common  law,  and  of  our  municipal 
sets  of  assembly  must  conform ;  and  if  incompatible  therewith,  they 
moBt  yield  and  give  way.  Judicial  decisions  cannot  weigh  against 
it  when  repugnant  thereto.     It  runs  thus : 

*^  The  printing  presses  shall  be  free  to  every  person,  who  under- 
takes to  examine  the  proceedings  of  the  legislature,  or  any  branch  of 
government ;  and  no  law  shall  ever  be  made  to  restrain  the  right  there- 
of. The  free  communication  of  thoughts  and  opinions  is  one  of  the 
invaluable  rights  of  man  ;  and  every  citiien  may  freely  speak,  write 
or  print  on  any  subject,  being  responsible  for  the  abuse  of  that  liber- 
ty. In  prosecutions  for  the  publication  of  papers,  investigating  the 
oflidal  conduct  of  officers,  or  men  in  a  public  capacity,  or  where  the 
matter  published  is  proper  for  public  information,  the  truth  thereof 
maybe  given  in  evidence :  and  in  all  indictments  for  libels,  the  jury 
Aall  have  a  right  to  determine  the  law  and  the  facts,  under  the  direc- 
tum of  the  court,  as  in  other  cases. '' 

Thus  it  is  evident,  that  legislativCg^acts  or  of  any  branch  of  the  gor- 
ernment, are  open  to  public  discussion  ;  and  every  citizen  may  freely 
speak,  write  or  print  on  any  subject,  but  is  accountable  for  the  abuse 
of  that  privilege.  There  shall  be  no  licenses  of  the  press.  Publish 
as  you  please  in  the  first  instance  without  control ;  but  you  are  an- 
Bwerable  both  to  the  oommuni^  and  the  individual,  if  you  proceed  tx> 
tmwarrantable  lengths.  No  alteration  is  hereby  made  in  the  law  as  to 
private  men,  affected  byinjur ious  publications,  unless  the  discussion  be 
proper  for  public  information.     Bat  ^*  if  one  uses  the  weapon  of  truth 
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wantonly,  for  disturbing  the  peace  of  families,  lie  is  guilty  of  a  li- 
bel. '*  Per  general  Hamilton  in  CrosswelPs  trial,  pa.  70.  The  mat- 
ter published  is  not  proper  for  public  information.  .The  common 
weal  is  not  interested  in  such  a  communication  except  to  suppress  it. 

What  is  the  meaning  of  the  words  ^*  being  responsible  for  the 
abuse  of  that  liberty, ''  if  the  jury  are  interdicted  from  deciding  on 
the  case  ?  Who  else  can  constitutionally  decide  on  it  ?  The  expres- 
sions relate  to  and  pervade  every  part  of  the  sentence.  The  objec- 
tion that  the  determinations  of  juries  may  vary  at  different  times^  aris- 
ing from  their  different  political  opinions,  proves  too  much.  The 
same  matter  may  be  objected  against  them,  when  party  spirit  rune 
high,  in  other  criminal  prosecutions.  But  we  have  no  other  constitu- 
tional mode  of  decision  pointed  out  to  us,  and  we  are  bound  to  use 
the  method  prescribed. 

It  is  no  infraction  ot  the  law  to  publish  temperate  investigations  of 
the  nature  and  forms  of  government.     The  day  is  long  past,  since 
Algernon   Sidney's   celebrated  treatise  on  government  cited  on  this 
trial,  was  considered  as  a  treasonable,  libel.     The  enlightened  advo- 
cates of  representative  republican  government  pride  themselves  in  the 
reflection,  that  the  more  deeply  theiic  system  is  examined,  the  more 
fully  will  the  judgments   of  honest  men  be  satisfied,  ^that  it  is  the 
most  conducive  to  the  safety  and  happiness  of  a  free  people.    ^^  Such 
matters  are  proper  for  public  information."     But  there  is  a  marked 
and  evident  distinction  between  such  publications,  and  those  which  are 
plainly  accompanied  with  a  criminal  intent,,  deliberately  designed  to 
unloosen  the  social  band  of  union,  totally  to  unhinge  the  minds  of  the 
citizens,  and  to  produce  popular  discontent  with  the  exercise  of  power, 
by  the  known  constituted  authorities.     These  latter  writings  are  sub- 
versive of  all  government  and  good  order.     "  The  liberty  of  the  press 
consists  in  publishing  the  truth,  from  good  motives  and  for  justifiable 
ends,  though  it  reflects  on  government  or  on  ma^islxates."     Per  gen- 
eral Hamilton  in  Grosswell's  trial,  pa.  63,  61.     It  disseminates  politi- 
cal knowledge,  and  by  adding  to  the  commoa  stock  of  freedom,  gires 
a  just  confidence  to  every  individual.     But  the  malicious  publications 
which  I  have   reprobated,   infect    insidiously   the  public  mind  with  a 
subtile  poison,  and  produce  the  most  mischievous   and  alarming  con- 
sequences, by  ^eir  tendency  to  anarchy,  sedition,  and  civil  war.     We 
oannot,  consistently  with  our  official  duty,  prouoouoe  such  oonduot  dia- 
punishable.    We  believe  that  it  is  not  juatifiod  by  the  words  ormeaji* 
ing  of*  our  constitution.     It  is  true,  it  may  not  be  eiffiy  in  ^very  in- 
stance, to  draw  the    exact  distinguishing  Un^.     To   the  •  jury^  it 
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peculiarly  belongs  to  decide  on  the  intent  and  object  of  the  writing. 

It  is  their  duty  to  judge  candidly  and  fairly,  leaning  to  the  favora* 
ble  side,  where  the  criminal  intent  is  not  clearly  and  evidently  ascer- 
tained. 

It  remains  therefore  ander  -  our  most  careful  consideration  of  the 
9th  article  of  the  ooastitntion,  for  the  jury  to  divest  themselves   of  all 
political  prejudices  (if  any  sueh  they  have)  amd  dispassionately  to  ex- 
amine the  publication  in  the  Port  Folio,  which  is  the  ground  of  the 
preseDt  prosecution.    They  tnost  decide  on  their  oaths,  as  they  will 
answer  to  Crod  and  their  country,  whether  the  defendant,  as  a  factious 
and  seditious  person,  with  the  criminal  intentions  imputed  to  him,  in 
onler  to  accomplish  the  objects  stated  in  the  indictment,  did  make  and 
publish  the  writing  in  question.     Should   they  find  the   charges  laid 
against  him  in  the  indictment  to  be   well  founded,   they  are  bound  to 
find  him  guilty.     They  must  judge  for  themselves  on  the  plain  import 
of  the  words,  without  any  forced  or  strained  construction  of  the  mean- 
ing  of  the  author  or  editor,  and  det  ermine  on  the  correctness   of  the 
inaendosr.     To  every  word  they  will  assign  its  natural  sense^   but  will 
collect  the  true  intention  from  the  context,    the  whole  piece.     They 
will  accurately  weigh  the  probabilities  of  the  charge  against  a  literary 
man.    Consequences  they  will  wholly  disregard,  but  firmly   discharge 
their  duty.     Raf^resentative  republican  gov  ernments  stand  on  immove- 
able bases,  which  cannot  be  shaken  by  theoretical  systems.     Yet  if  the 
consciences  of  the  jury  shall  be  clearly  satisfied  that  the  publication 
was  seditiously,  maliciously,  and  willfully  aimed  at  the  independence 
of  die  United  Stated,  the  constitution  thereof,  or  of  this  state,   they 
should  convict  the  defendant.      If  on  the  other  hand,  the  production 
was  honestly  meant  to  inform   the  public  mind,  and  warn  them  against 
supposed  dangers  in  society,  though  the  subject  may  have  been  treat- 
ed erroneously,  or  that  the  censures  on  democracy  were   bestowed  on 
pore  unmixed  democracy,  where  the  people  en  masse  execute  the  sov- 
ereign power  without  the  medium  of  their  representatives   (agreeably 
to  our  forms  of  government)  as  have  occurred  at  different  times  in 
AAens,  Sparta,  Rome,  France,  and  England  ;  then  however  the  judg- 
ments of  the  jury  may  incline  them  to  think  individually,  they  should 
acquit  the  defendant.     In  the  first  ins  tance,  the  act  would  be  crimi- 
nal; in  the  last,  it  would  be  innocent.     If  the  jury  should   doubt  of 

the  criminal  intention,  then  also  the  law  pronounces,   that  he  should 
be  acquitted.     4  Burr.  2552.  per  Ld.  Mansfield. 

Thus  have  we  endeavored  to  diseharge  our  ofScial  duty  to  the, 
jury,  with  impartiality*  It  rests  with  them  to  dischftrge  their  duties, 
virtuously  and  conscientiously  agreeably  to  the.  trpe  spirit  of  our  con- 
Btitution  and  laws. 

Verdict  not  guilty. 
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DEOEMBSB  TERM  1806. 

CORAM — BHIFPBNy  CHDEF  JUSTIGB,  YBATE6|  OOTE  AND    BBAOKEMBIDQB, 

JUSTICBS. 


Lessee  of  the  Mayor,  Aldermen  and  Oitisens  of  Pbiladelpluay  against 

Thomas  Ouffobd  and  John  Olotobd. 

Qu.  whether  a  patent  granted  to  the  mayor,  Ae.  of  FUkdelphia  in  trust  for  the  inter- 
meat  of  strangers,  be  yaiid  under  the  act  of  assembly  of  8th  April  1786  ?  Where 
one  is  in  possession  of  lands  at  the  time  of  an  ejectment  serred,  and  appears  and 
pleads  generally,  he  cannot  apon  trial  narrow  his  defence  to  part  of  the  lands  in  his 
posseedon,  bnt  the  Jary  will  ghre  a  Terdiot  aa  to  the  whole. 

EjBOiMBNTfor  a  large  lot  of  ground  816  feet  in  length  on  Schuyl- 
kill Front  street,  and  396  feet  in  breadth  on  Vine  street. 

The  plaintiff  claimed  the  premises  under  a  patent  to  the  lessorSi 
from  the  Supreme  Executive  Council,  dated  18th  December  1790,  for 
the  interment  of  deceased  strangers,  and  such  other  persons  who  may 
not  have  been  in  communion  vith  any  religious  societjr  at  iho  time  of 
their  decease,  agreeably  to  the  act  of  assembly  passed  on  the  8th  April 

1786. 

Mr.  Bawle  for  the  defendants  contended,  that  the  plaintiff  must  be* 
come  nonsuit,  having  shown  no  title.    The  act  of  27th  November  1779, 
1  St.  Laws  822,  vested  the  estate  of  the  late  proprietaries  in  this  com- 
monwealth.   By  another  act  passed  on  the  10th  April  1781,  the  Su- 
preme Executive  Oouncil  was  impowered  to  sell  such  and  so  many  of 
the  vacant  city  lots,  as  would  be  sufficient  to  redeem  such  part  of  the 
bills  of  credit  emitted  by  a  former  law  of  the  28th  of  Mardi  1780,  as 
should  not  be  redeemed  by  the  proceeds  of  the  sale  of  Province  island, 
1  St.  Laws  896.  sect  2 ;  and  by  the  8d  sect  the  purchases  under  the 
deed  or  grant  from  the  president  or  vice  president  in  council,   became 
seized  of  a  sure  and  indefeasible  estate  in  fee  simple.    No  power  is 
given  by  any  clause  in  the  act  of  1781  to  the  executive,  to  make  deeds 
or  grants  to  any  persons  except  bona  fide  purchasers.     Another  J^aw 
passed  on  the  8th  April  1786, 2  St  Laws  452,  on  which  the  present  pa- 
tent is  supposed  to  be  founded ;  by  which  it  is  directed  that  such  of  the 
dty  lots,  as  had  reverted  to  or  remained  the  property  of  the  state,  (ex- 
cepting eight  of  the  same  lots  particularly  specified)  diouldbe  sold  by  the 
Supreme  Executive  Council.   Then  follows  the  proviso,  which  aatfaori* 
ses  and  requires  the  council  to  reserve  so  many  of  the  public  lots,  as  shall 
be  at  least  200  feet,  and  not  more  than  400  feet  square,  to  be  appro- 
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priated  as  a  burial  ground  for  the  iDtermeat  of  strangeni  and  others, 
be.  The  3d  section  provides  that  the  titles  shall  be  made  according 
to  the  tenor  and  terms  of  the  act  of  10th  April  1781 ,  and  by  the  6th 
lection,  the  proceeds  of  the  sales  of  the  lots  are  to  be  paid  to  the  re* 
ceiTcr  general. 

The  powers  in  the  Supreme  Executive  Counsel  to  grant  a  patent 
miiBt  necessarily  depend  on  some  legislative  act,  which  in  the  laws  of 
1781  and  1786,  are  confined  to  purchasers.  Under  the  present  deed, 
it  is  impossible  that  any  legal  interest  can  vest  in  the  lessors  of  the 
phmtiff. 

The  court  stopped  the  counsel  on  the  part  of  the  plaintiff,  and  said 
thej  would  reserve  the  point  for  further  discussion,  in  case  the  same 
became  necessary.*    The  trial  then  proceeded. 

The  defendants  claimed  under  Francis  Smith,  an  original  purchaser 
of  5000  acres,  under  deeds  of  lease  and  release  from  William  Penn, 
dated  10th  September  1681,  by  which  be  became  intitled  to  two  city 
lots,  and  100  acres  of  liberty  land.  The  difficulty  lay  in  establishing 
the  pedigree  and  descents  under  the  first  purchaser.  The  High  street 
lot  was  laid  out  on  the  16th  October  1771,  and  returned  on  the  18th 
November  following  containing  182  feet  by  306  feet. 

Thomas  Clifford  obtained  a  survey  of  part  of  the  lot  in  dispute,  con* 
taining  204  feet  in  front,  by  the  city  regulators  in  the  fall  of  1787, 
inclosed  it  by  a  fence,  and  claimed  the  whole  lot  under  Smith.  The 
defendants  were  in  possession  of  this  portion  of  the  grormd,  when  the 
ejectment  was  brought ;  but  upon  the  trial  claimed  only  the  middle 
lot,  containing  102  feet  front,  by  896  feet  deep,  designated  in  the 
map  of  Thomas  Holme  (the  first  surveyor  general  of  the  late  province, 
who  died  in  1701,)  No  42,  the  other  parcel,  being  marked  No.  48. 

A  general  appearance  had  been  entered  to  the  ejectment :  and  a 
question  was  made,  how  their  verdict  should  be  taken,  in  case  the  jury 
should  establish  the  possession  of  the  defendants  in  lot  No.  42. 

t  Yeates  and  Brackenridge,  Justices,  were  of  opinion,  that  as  the 
defendants  were  in  possession  of  both  portions  of  the  ground,  contain- 
ing 204  feet  in  front,  when  the  ejectment  was  served,  and  had  appeared 
generally  thereto,  and  confessed  lease,  entry  and  ouster,  in  pursuance 
of  the  common  rule,  they  could  not  now  narrow  their  defence  to  part 
of  dieir  possession ;  and  that  the  plaintiff  was  upon  the  trial,  entitled 

*  Judgment  was  afterwards  entered  pro  quer. 
f  Abaenie,  Shippen,  0.  J. 

Yeates,  Vol  IV.  18 
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to  a  verdict  for  such  part  of  the  ground  as  he  could  show  title  to,  and 
could  prove  to  be  in  the  occupation  of  the  defendants  at  the  time  of 
the  commencement  of  the  suit.  Yid.  1  Lord  Ray./ 729.  Bull.  98, 
110.   Law  of  Ejectments. 

Smith,  J.  thought  the  verdict  ought  to  be  taken  for  the  defendants 
on  lot  No.  42 ;  and  as  to  the  northern  lot,  No.  43,  the  plaintiff  should 
be  called  and  nonsuited,  on  account  of  the  defendants  not  confessing 
lease,  entry  and  ouster,  pursuant  to  the  common  rule ;  and  thereupon 
judgment  would  be  entered  for  the  plaintiff  against  the  casual  ejector 
for  lot  No.  43.  This  is  a  question  as  to  mere  form,  because  the  ver- 
dict taken  in  either  way,  will  effect  no  difference,  either  as  to  costs  or 
mesne  profits.     2  Burr.  668. 

The  jury  found  a  verdict  for  the  defendants,  es  to  lot  No.  42  ;  and 
for  the  plaintiff  as  to  lot  No.  43,  as  designated  in  the  old  map  of 
Holme. 

,     Messrs.  E.  Tilghman,  Hopkinson  and  Dickerson,  pro  quer. 


^♦«- 


Jacob  DowiONa  against  Rorert  Philips. 

Foreign  attachment  aet  aside,  a  judgment  having  been  obtained  for  the  demand  in  a 
sister  state,  and  an  execution  levied  thereupon. 

On  a  rule  to  show  cause  why  the  foreign  attachment  issued  in  this 
suit  should  not  be  set  aside,  the  positive  affidavit  of  the  plaintiff*  was 
shown,  that  the  defendant  was  justly  indebted  to  him  in  2711  dollan 
and  13  cents ;  and  that  his  place  of  residence  was  in  the  county  of 
Newcastle  in  the  State  of  Delaware. 

The  defendant  produced  the  record  of  a  judgment  entered  against 
him,  in  Newcastle  county,  by  the  plaintiff,  on  the  19th  February  1805, 
for  the  same  demand;  and  ^ fieri  facias  issued  thereon  returnable  lt> 
October  term  1805,  on  which  the  defendant's  goods  and  lands  were 
levied.  On  the  25th  of  the  same  month  a  bill  was  prefen*ed  to  the  chaa- 
oellor  for  an  injunction,  who  granted  the  same,  and  security  was  given 
by  the  defendant  in  pursuance  of  his  orders.  Upon  service  of  the  in- 
junction, the  plaintiff's  counsel  countermanded  the  execution. 

On  this  statement  of  facts,  the  plaintiff's  counsel  insisted,  that  no 
equity  appeared  in  the  bill  exhibited  to  the  chancellor.  But  the  court 
said  it  was  impossible  to  support  the  attachment  under  the  circmn- 
stances  of  this  case.  '' 

If  sufficient  equity  was  not  disclosed  in  the  bill  to  warrant  the 
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chiDcellor'fl  interposition,  this  court  is  boand  to  presume,  that  he  mH 

dissolve  the  injunction.     The  plaintiff  has  chosen  his  own  forum,  in  the 

first  instance.     He  has  obtained  judgment,  and  levied  his  execution, 

which  is  a  satisfaction  in  law.     He  has  also  ample  security  under  the 

order  for  an  injunction.     To  entertain  this  suit,  would  be  a  race  for 

jurisdiction,  highly  unbecoming  the  relatire  character  of  the  individual 

states  of  the  union  towards  each  other. 

Attadonent  quashed. 

Mr.  John  Bead,  pro  quer, 

Messrs.  IngersoU  and  Rodney,  pro  def. 


•»  •  <•■ 


Joseph  Donath  and  Jambs  J.  Mazubib  against  the  President  and 
Directors  of  the  Insurance  Company  of  North  America. 

The  notarial  copy  of  an  agreement  made  in  Philadelphia,  respecting  the  loading  of  a 
vetad  inaared,  the  original  being  admitted  to  be  in  the  hands  of  an  agent  abroad,  not 
permitted  as  evidence  against  the  underwriters. 

GovBKANT  on  a  policy  of  insurance,  on  goods  at  and  from  Philadel- 
phia to  Haranna,  and  back  again ;  the  property  insured  on  the  out- 
md  passage  being  warranted  to  belong  to  Don  Alvarez  Oalderon, 
king's  attorney  in  the  island  of  Cuba. 

A  notorial  copy  of  an  agreement  between  the  plaintiffs  and  the  said 
Don  Alvarez  Oalderon,  respecting  the  goods  laden,  was  offered  in  evi- 
dence by  the  plaintiffs.  It  was  registered  in  Philadelphia,  in  the  office 
rf  Clement  Biddle,  notary  public,  and  the  copy  certified  by  him.  It 
IBS  admitted,  that  the  original  had  been  sent  by  the  plaintiflb  to  the 
Havanna,  where  it  continued  in  the  hands  of  their  agent. 

The  defendants  counsel  excepted  to  the  instrument  being  received 
iQ  evidence.  The  paper  offered  is  the  copy  of  a  copy  of  the 
ffiginal  in  the  custody  and  power  of  the  plaintiffs.  The  possession  of 
tbe  agent  must  be  considered  as  the  possession  of  the  principal.  The 
primary  rule  of  evidence  is,  that  the  party  should  produce  the  best  tes- 
timony in  his  power.  In  Parish  t.  Travis,  the  notice  to  an  indorser 
o{  a  note  of  its  being  dishonored,  was  attempted  to  be  shown  by  a 
protest,  but  was  refused  on  argument. 

The  present  case  is  not  within  the  words  of  the  5th  section  of  the 
set  of  5th  March  1791.  1  St.  Laws,  12. 

The  certified  copies  of  the  notary's  record  are  intended  plainly  as 
eridence  in  foreign  courts.  The  law  is  silent  as  to  such  copies  being 
in  our  own  tribunals.    Where  the  legislature  have  intended  to 
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make  copies  evidence,  they  have  so  declared  it  in  express  terms.  Thus 
in  the  act  concerning  the  probates  of  wills,  passed  in  1705,  it  is  enact* 
ed,  that  the  copies  of  all  wills  and  probates,  ander  the  public  seals, 
shall  be  good  eyidence  to  prove  the  gift  or  devise  thereby  made.  1 
St.  Laws,  54,  §  1. 

So  in  the  recording  act  of  1715,  the  copies  or  exemplifications  of  all 
deeds  enrolled,  shall  be  allowed  in  all  courts,  where  produced.  Tb.  Ill, 
§5. 

So  in  tlie  auction  act  of  1780,  the  auctioneer,  is  directed  to  keep  a  . 
register  of  horses  sold,  and  the  copy  thereof  shall  be  read  in  evidence. 
/A.  866,  §6. 

So  in  the  act  passed  on  the  12th  March  1791,  enjoining  certain  da- 
ties  on  the  secretary  of  the  commonwealth  ;  the  copies  of  bonds  and  re- 
cognizances giyen  by  public  officers  certified  under  the  hand  and  seal  of 
the  said  secretary,  or  of  the  recorder  of  deeds  of  the  proper  county,  are 
declared  to  be  legal  evidence.  8  St  Laws,  14  §  1.  This  act  was  passed 
seven  days  after  the  law  enabling  the  governor  to  appoint  notaries  pub- 
lic. Many  other  instances  of  the  same  kind  of  legislative  provision 
might  be  produced,  if  necessaiy.  It  cannot  escape  the  observation  of 
the  court,  that  the  defendants  were  neither  parties  nor  privies  to  this 
agreement ;  and  that  a  copy  at  second  hand  is  now  attempted  to  be  read, 
where  it  is  admitted,  that  so  far  from  the  original  being  lost  or  destroyed 
it  now  is  in  the  hands  or  power  of  the  party  offering  the  evidence. 

The  plaintiffs'  counsel  contended,  that  the  rules  of  evidence  in  com- 
mercial matters,  were  not  quite  the  same,  as  in  other  instances.  The 
testimony  of  a  public  notary  is  evidence,  by  the  laws  of  France.  Con- 
tracts are  made  in  his  presence,  and  his  testimony  would  be  received  in 
England.  1  Atky.  47.  Great  force  is  given  to  notorial  acts.  6  Yes. 
jr.  823.  The  copy  of  a  French  bill  of  sale  of  a  ship,  by  a  notorial  act 
under  seal,  has  been  ruled  to  be  good  evidence  to  prove  a  transfer  of 
the  vessel.  3  Espin.  Rep.  287-8.  Ail  these  are  cases  independent  of 
legislative  provision. 

When  we  consider  the  policy  of  the  act  of  the  5th  March  1791,  and 
the  different  clauses  of  that  law,  the  intention  of  the  legislature  cannot 
be  mistaken.  The  notaries  public  are  to  be  of  known  good  character 
integrity  and  abilities,  §  2.  They  are  impowered  to  administer  oatbs 
in  all  matters  incident  to  the  exercise  of  their  offices,  §  3.  To  receive 
the  proof  or  acknowledgment  of  all  instruments  of  writing  relating  to 
commerce  or  navigation,  and  also  to  make  declarations  and  testify  the 
truth  thereof,  under  their  seals  of  office,  §  4.  And  to  keep  fair  r^* 
isters  of  all  official  acts  by  them  done  in  virtue  of  their  offices,   and 
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give  certified  copies  of  any  records,  §  5.  Why  Bhoold  not  the  copy  of  an 
agreement  respecting  the  loading  of  a  ship,  be  equally  receiyed  in  evi- 
dence, when  properly  certified  by  the  notary,  as  hypothecations,  char- 
ter parties,  letters  of  attorney,  and  other  writings  of  a  commercial  na- 
ture, enamerated  in  the  foorth  section  of  the  law  ?  They  stand  on  the 
lame  ground,  and  cannot  be  distinguished  on  principle. 

Every  exemplification  of  a  record  is  but  the  copy  of  a  copy  ;  and 
being  made  evidence,  it  operates  as  such  in  all  given  cases. 

Teates,  J.*  delivered  the  opinion  of  himself  and  Smith,  J.  The 
eases  cited  by  the  plaintiffs  respect  commercial  transactions  in  foreign 
eonntries,  in  which  the  lex  loci  is  of  great  weight.  In  8  Espin.  Hep. 
289,  Lord  Eldon  admitted  the  copy,  *^  the  original  being  always  re- 
ttined,  and  a  copy  only  issued  by  a  person,  having  power  by  the  law 
of  France  to  authenticate  the  instrument." 

Bat  whatever  our  opinions  may  be,  we  do  not  deem  it  necessary  in 
the  present  instance  to  lay  down  any  general  rule  with  respect  to  nota- 
rial copies. 

It  is  admitted  here,  that  the  original  agreement  is  in  existence  in  the 
possession  of  the  plaintiffs'  agent,  and  consequently  under  their  con- 
trol The  defendants  are  neither  parties  nor  privies  thereto,  and  it 
noald  be  highly  dangerous  to  affect  the  rights  of  strangers,  by  such  a 
eopy,  where  the  legislature  have  been  silent  on  the  subject. 

Brackenridge,  J.  I  am  clear,  that  the  paper  offered  is  good  evidence 
as  between  the  contracting  parties ;  and  as  to  others,  I  also  think  it  is 
erideDce.  I  see  no  difference  between  this  copy  and  exemplifications 
bj  registers  of  wills  and  recorders  of  deeds. 

Teates,  J.  Two  of  us  conceive,  that  the  distinction  rests  on  the 
phraseology  of  the  different  laws  constituting  the  several  offices. 

Evidence  overruled. 

After  the  cause  had  progressed  some  length,  it  was  agreed  to  dis- 
diarge  the  jury,  and  state  a  case  for  the  opinion  of  die  court  thereon. 

Messrs.  M.  Levy  and  Dallas,  pro  quer. 
Mesna.  Jngeraoll  and  Hopkinson,  pro  de/. 


•  AUtnit^  Chief  JuitiM. 
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MARCH  TERM  1806. 

FOB  THE  EASTERN  DISTRICT. 

OORiJf— -nLGHHAK,  CHIEF  JCSTICB,  TBATBS,  SBOTH  AND  BBACEBNBIDOl, 

JUSTICES. 


HEMOBANDUH. 

Immediatelj  after  the  rising  of  the  court,  in  December  term  1806,  the  honorable  Edward 

Shippen,  esquire,  resigned  his  office  as  Chief  Justice  of  the  Supreme  Court ;  which  was 

accepted  by  the  governor  on  the  last  day  of  the  same  month. 
On  the  25th  Febmary  1806,  the  honorable  William  Tilghman,  esquire,  was  commissioned 

as  Chief  Justice,  gtkMtiuRu  se  bene  patent    His  commission  was  published  in  open  court 

on  the  first  day  of  the  next  term,  8d  March  1806. 


•  »  » '^»- 


William  Geiss  and  Eve  his  wife  against  George  U.  Odenheime&« 

The  real  time  of  execution  of  a  deed  may  be  shown  by  parol  testimony.  When  a  deed 
is  antedated  the  burden  of  proof  of  the  time  of  its  execution  lies  on  the  party  claiming 
under  it» 

Scire  facias  sur  mortgage  dated  17th  December  1801,  by  Peter  P. 
Walter  to  the  plaintiffs,  to  secare  the  payment  of  800  dollars  with  in- 
terest on  the  17th  Jane  1802,  acknowledged  18th  December  1801,  and 
recorded  on  the  next  day, 

Walter  conveyed  the  premises  to  Odenheimer  by  deed  dated  20th 
July  1801  (bat  which  was  admitted  to  be  antedated)  acknowledged  18th 
December  1801,  and  recorded  27th  April  1802  ;  and  Odenheimer  was 
sabstitated  as  the  defendant,  under  the  plea,  of  payment,  with  leave  to 
give  the  special  matter  in  evidence.  The  only  question  was,  whether 
the  mortgage  or  deed  was  first  executed. 

Mr.  Rawle  for  the  defendant,  called  the  subscribing  witnesses  to  the 
deed,  to  prove  the  time  of  its  execution  ;  but  this  was  opposed  by  Mr. 
M.  Levy  for  the  plaintiffs. 

Every  deed  is  intended  to  be  delivered  on  the  day  it  bears  date.  2  Inst 
674.  Antedating  a  deed  is  a  strong  presumption  of  fraud.  Under  the 
general  words  of  the  8th  section  of  the  recording  act  of  1715,  no  deeds 
shall  convey  any  freehold  or  inheritance,  or  grant  any  estate  for  life 
or  years,  unless  the  same  be  recorded  in  tbe  proper  county  within  aix 
months  after  the  date  thereof.  1  St.  Laws  112.  Beckoning  tbe  montbB 
to  be  calendar  months,  this  deed  was  not  recorded  till  seven  days  after 
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the  time  allowed.  Under  the  supplement  to  the  recording  act  passed 
io  1775,  the  subsequent  mortgage  being  first  recorded  shall  prevail 
igainst  it.  1  St.  Laws  703.  If  the  mortgagee  had  assigned  it,  a 
purchaser  thereof  would  have  no  doubts  of  its  sufficiency  on  examin- 
ing the  records.  The  date  is  an  operative  part  of  the  deed,  and  it  is 
the  policy  of  the  acts  instituting  the  recorder's  office,  that  persons 
nsiDg  due  diligence  should  be  protected  in  their  titles.  It  would  be 
highly  inconvenient,  that  a  time  of  execution  of  a  deed  varying  from 
the  apparent  date  should  be  established  by  parol  testimony. 

The  court  stopped  the  defendant's  counsel  from  proceeding,  as  they 
had  no  difficulty  on  the  point. 

And  per  Tilghman,  C.  J.  The  very  authority  in  2  Inst.  671,  shows 
that  the  real  time  of  delivery  of  a  deed  may  be  shown  in  evidence. 
The  date  shall  be  intended  the  time  of  delivery  unless  the  contrary  is 
proved ;  the  presumption  stands  until  it  is  removed  by  testimony.  It 
weuld  be  of  the  most  dangerous  consequence,  to  assert  that  the  dates 
of  deeds  are  conclusive ;  the  greatest  frauds  might  thus  be  committed. 
If  the  true  time  of  execution  may  be  proved  by  one  party,  so  may  it 
by  the  other.  The  8th  section  of  the  recording  act  of  1715  has  been 
always  confined  to  mortgages  and  defeasible  deeds ;  a  different  con- 
stnietion  would  overthrow  many  titles.  The  supplement  thereto  has 
varied  the  expressions,  but  furnishes  a  strong  legislative  exposition  of 
the  former  act.  The  deeds  and  conveyances  are  to  be  recorded  with- 
in  six  months  after  their  execution.  We  have  no  doubt  but  the  evi- 
dence is  strictly  legal,  and  must  be  received. 

Teates,  J.  It  has  been  determined  in  this  court  on  solemn  argu- 
ment, in  Burk  v.  Allen,  that  the  8th  section  of  the  act  of  1716  does 
not  extend  to  deeds  in  general.  ^ 

The  witnesses  were  examined,  but  could  not  establish  the  time  of 
eieeution  of  the  deed. 

On  the  contrary,  it  appeared  by  the  deposition  of  Walter,  that  the 
mortgage  was  first  executed,  and  his  testimony  was  corroborated  by 
several  circumstances. 

After  the  counsel  had  addressed  the  jury,  the  chief  justice  submitted 
to  them,  that  if  they  believed  the  testimony  of  Walter,  the  plaintiff 
must  prevail.  But  if  they  should  doubt  his  credibility,  and  believe 
that  the  deed  was  executed  on  the  17th  December,  the  day  of  its  ac- 
knowledgment, still  it  was  incumbent  on  the  grantee  to  establish  its 
exe(ratioQ  prior  to  that  of  the  mortgage.    The  deed  being  confessedly 
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antedated,  the  burden  of  proof  was  thrown  on  the  defendant. 

Verdict  for  the  plaintifis  for  1002  dollars  debt 


>»  »  »• 


Lessee  of  Samuel  Church  agcdnst  Joes  Church. 

The  dedarattons  of  a  grantee,  after  the  execution  of  the  deed,  that  he  had  paid  nothing 
for  it,  not  admissible  in  evidence.  Such  deed  is  good  against  the  party,  tho*  void 
against  creditors. 

Ejbctmbnt  for  a  messaage  and  lot  of  ground  in  the  district  of 
Southwark.  The  plaintiff  claimed  under  a  deed  from  Shepherd 
Churchy  to  his  mother  Mary  Church  (who  was  likewise  the  mother  of 
the  parties)  for  this  lot  and  other  lots  in  the  city,  in  consideration  of 
8001.,  which  was  duly  acknowledged  and  recorded.  She,  by  will, 
dated  24th  June  1790,  devised  the  premises  to  her  son  Shepherd, 
and  in  case  he  died  without  legal  heirs  of  his  body,  then  over 
to  her  son  Samuel,  the  lessor  of  the  plaintiff  in  fee.  Shepherd  died 
unmarried  three  years  before  his  mother. 

On  the  part  of  the  defendant  it  was  contended,  that  Mary  Church  was 
wholly  unable  to  make  this  purchase,  and  had  not  paid  the  considera- 
tion money.  That  the  sale  was  merely  fictitious,  and  the  conyeyanoe 
was  made  to  guard  the  property  against  creditors,  in  consequence  of 
an  improvident  connection  in  trade  formed  with  one  Jeffries  at  Balti- 
more. 

In  the  first  instance,  the  declarations  of  the  said  Mary  Church| 
made  shortly  after  the  deed,  that  she  had  not  paid  any  part  of  the 
8001.,  but  held  it  in  trust  for  the  family,  were  offered  in  evidence. 
This  was  objected  to. 

Mr.  M.  Levy  for  the  defendant.  The  declarations  of  the  parties,  at  and 
immediately  before  the  execution  of  a  deed,  have  always  been  received 
in  evidence  in  this  state  ;  and  the  declarations  of  a  grantor  afterwards 
was  admitted  in  1  Dall.  193.  The  case  is  much  stronger  as  to  those 
of  the  grantee,  who  took  the  estate.  The  noted  case  of  Harvey  t. 
Harvey,  2  Cha.  Ca.  180,  led  the  way  in  matters  of  this  nature. 

Messrs.  IngersoU  and  Tod  for  the  plaintiff.  The  testimony  offered  is 
in  direct  opposition  to  the  ^'  act  for  prevention  of  frauds  and  perjuries," 
passed  21st  March  1772. 1  St.  Laws  640.  It  tends  to  annul  the  open^ 
tion  of  a  solemn  conveyance,  by  loose  conversations,  frequently  mis*- 
understood  and  often  misrepresented.  The  public  policy  of  the  country 
is  thereby  counteracted,  and  a  flood  of  perjury  introduced.  This  it 
not  an  estate  created  by  operation  of  law,  as  attempted  to  be 
proved.    For  though  no  money  was  paid,  the  conveyance  may  operate 
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18  a  Yoluntary  deed,  unless  in  the  case  of  creditors,  where  the  deed 
might  be  deemed  fraudulent  Nothing  is  a  resulting  trust  under  the 
statute  of  frauds  and  perjuries,  but  what  are  there  called  trusts  by  op- 
eration of  law ;  and  they  are  confined  to  two  cases  :  1st.  When  an 
estate  is  purchased  in  the  name  of  one  person,  but  the  monej  or  con- 
lideration  is  given  by  another.  2d.  Where  a  trust  is  declared  only 
u  to  part,  and  nothing  said  as  to  the  rest,  what  remains  undisposed  of 
reralts  to  the  heir  at  law,  and  they  cannot  be  said  to  be  trustees  for  the  re- 
lidae.  2  Atky.  150.  The  case  cited  from  Dall.  193,  was  clearly  a 
roBoIting  trust  of  the  first  kind  ;  and  the  case  of  Harvey  v.  Harvey  was 
fin*  generis.  Declarations  of  a  party  to  a  deed  previous  to  the  exe- 
eation,  have  been  admitted  in  support  of  the  deed  against  imputations 
of  fraod ;  but  declarations  subsequent,  impeaching  the  deed,  have  been 
rejected.  5  Yes.  jr.  701.  Parol  evidence  has  been  held  not  admissi- 
Ue,  to  prove  from  conversations  before  and  at  the  time  of  signing  an 
agreement  for  a  lease,  what  were  the  intentions  of  the  parties.  4  Bro. 
Cha.  Ca.  514.  So,  to  prove  an  additional  rent  payable  by  a  tenant, 
b^ond  that  expressed  in  the  written  agreement  for  a  lease.  2  W.  Bla. 
1219.  Lord  Chancellor  Parker  has  said,  words  can  have  no  weight 
against  a  deed  solemnly  executed.  1  Wms.  482. 

It  is  true,  the  courts  in  this  state  have  gone  much  further  in  receiv- 
ing parol  testimony,  of  what  passed  at  and  immediately  before  the 
eoueation  of  a  deed,  than  would  be  admitted  in  th»  courts  of  law  or 
equity  in  England ;  particularly  in  *Hurst's  lessee  v.  Eirkbridge  and 
Riche,  at  a  Court  of  JVlisi  Prius  in  Bucks  county,  which  has  been 
often  recognized  ;  but  they  have  never  gone  to  the  extent  now  contend- 
ed for. 

Tilghman,  C.  J.  I  fully  agree  with  Mr.  Justice  Bradford  in  his  ob- 
lervation  on  that  case,  and  that  it  varied  from  the  law  in  England,  2 
DaIL172. 

The  court  unanimously  think  this  evidence  cannot  be  received ;  it 
directly  militates  against  the  act  of  frauds  and  peijuries.  The  greatt 
est  dangers  would  ensue.  Here  there  is  no  resulting  trust.  The  deed, 
would  enore  as  a  voluntary  deed  unless  creditors  were  thereby  defrauded. 
Neither  on  principle  nor  precedent  can  the  testimony  be  admitted. 

The  jury  gave  a  verdict  for  the  plaintiff  without  leaving  the  bar. 

"There  parol  evidence  was  admitted,  to  show  that  it  was  not  the  intent  of  major  FeU 
to  invade  Ponnsbury  manor  in  a  deed  for  all  hia  lands  in  PennsylTania,  from  what 
before  and  at  the  time  of  execating  the  artlclea  of  agreement. 
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■  

James  Traquair  against  John  Redinger. 
John  REDmaER  againsLJAiiss  Traquair. 

Report  of  referees  finding  that  the  plaintiff  shall  pay  the  costs  of  suit  is  equivaleat  to 
finduig  no  caase  of  action. 

On  the  trial  of  a  special  action  on  the  case  brought  by  Traqaair 
against  Redinger,  for  depriving  him  of  the  use  of  water  for  his  mill, 
whcih  was  occupied  in  sawing  of  marble,  (during  this  term)  the  court, 
after  having  spent  nearly  two  days  in  the  trial,  recommended  a  special 
reference,  in  order  to  save  the  parties  from  further  disputes,  and  per- 
manently to  settle  their  respective  privileges  as  to  their  future  use  of 
the  water. 

It  was  at  length  agreed  to  submit  the  matter  to  the  decision  of  the 
twelve  jurors  or  any  nine  of  them,  under  a  rule  of  reference,  particu- 
larly designating  their  authority.  A  second  action  between  the  same 
parties,  and  a  cross  suit  by  Redinger  v.  Traquair,  were  also  included 
in  the  reference. 

The  referees  went  upon  the  ground  in  persuance  of  the  agreement 
of  the  parties,  and  after  having  viewed  the  premises,  and  heard  die 
further  proofs,  made  a  special  report  strictly  within  the  terms  of  the 
submission,  wherein  they  awarded  to  Traquair  1000  dollars  dam- 
ages for  his  loss  of  the  water ;  that  he  should  pay  the  costs  of  his 
own  action,  and  Redinger  should  pay  the  costs  of  his  action  ;  and  that 
Redinger  should  draw  off  the  water  from  the  dam,  during  the  periods 
wherein  he  was  entitled  to  use  the  same,  by  fixing  nine  trunks  of  the 
dimensions  of  three  by  four  inches  in  the  clear,  to  be  laid  six  inches 
from  the  bottom  of  the  dam,  &;c.  &c. 

To  this  report  three  exceptions  were  taken — That', 

1st.  The  referees  had  not  decided  in  Redinger's  suit. 

2d.  The  report  was  unintelligible. 

8d.  The  referees  had  violated  a  solemn  contract. 

After  full  argument,  the  chief  justice  declared  the  unanimous  opin- 
ion of  the  court,  that  an  award  finding  that  the  plaintiff  should  pay  the 
costs  of  the  suit,  without  adding  more,  was  equivalent  to  finding  no 
cause  of  action,  and  had  heretofore  been  so  determined  ;  that  the  re* 
ferees  had  conformed  themselves  to  the  authority  delegated  to  them, 
had  violated  no  contract  between  the  parties ;  and  that  the  report  be- 
ing perfectly  intelligible,  was  approved  of  and  confirmed  by  the  court. 

Messrs.  M.  and  S.  Levy  of  counsel  with  Traquair, 
Messrs.  Condy  and  Hopkinson  of  counsel  widi  Redinger. 
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kLBXASJUER  Ebbb  ogoinai  Jonathan  Mrbbdith. 

Dfider  Stat  8  and  9  Wil.  8,  c.  11,  in  debt  on  the  penalty  o  fa  bond,  plaintiff  may  assign 
as  many  breaches  as  he  please.  If  hia  pleading  is  vicious,  defendant  must  take  ^- 
faotage  of  it  by  demurrer. 

Debt  250,000  dollars,  on  bond^  dated  Ist  April  1797,  with  speo- 
ial  condition. 

The  defendant  demurred  to  the  declaration,  which  was  overraled  on 
ligament  in  March  term  last.  [Where  the  obligation,  condition,  ar- 
ticle of  agreement  referred  to  therein,  assignments  and  pleadings  are 
tiHj  stated.]  He  also  pleaded  bj  leave  of  the  court,  covenants  per- 
formed. 

The  plaintiff  joined  in  demurrer  ;  and  further  replied,  that  the  obli- 
gors have  not  performed  the  covenants  in  the  condition  of  the  said 
bond  mentioned,  in  this ;  that  they  have  not  indemnified  the  said 
Kerr,  from  all  costs,  suits  losses  and  damages,  on  account  of  the  debts 
and  engagements  due  by  the  late  co-partnership  of  £err  and  Haw- 
thorne, inasmuch  as  he,  the  said  Kerr,  was  arrested  by  Samuel  Gregg, 
Samuel  Lyle  and  Peter  Ewart,  for  a  company  debt  since  the  execution 
of  the  said  bond,  and  thereby  put  to  great  costs  and  charges  to  the 
aiaottnt  of  $100,  and  was  imprisoned  for  six  hours  ;  and  this  he  is 
ready  to  verify.  In  this  also,  that  the  obligors  have  not  paid  the 
company  debts  of  Kerr  and  Hawthorne,  which  were  due  on  the  1st 
April  1797,  to  wit,  to  John  Phillips,  $12,087  57  cents  ;  to  Charles 
Wood  and  Co.  $815  42  cents ;  to  Phillip  Gates  and  Co.  $7311  2  cents; 
to  Samuel  Phillips  and  Co.  $3250  74  cents ;  to  Moore,  Stanger  and 
Go.  $1789  39  cents ;  to  William  Dubbs,  1100/.  10«.  sterling ;  to 
Samuel  Gregg  and  Co.  $2284  95  cents ;  to  Cookson  and  Waddington, 
$151918  cents;  to  Bowerbank,  Monkhouse  and  Co.  476Z.  25.  5d. 
sterling ;  to  Francis  Nalder,  93/.  7^.  Sd.  sterling  ;  to  Drury  and  Gil- 
b^,  $726  61  cents ,  to  John  Davenport,  $1195  77  cents  ;  to  Sam- 
uel and  William  Htbbert,  $2287  75  cents ;  to  Scott,  Crosky  and 
Stokes,  414/,  lO^.  10^^.  sterling ;  to  Thomas  and  George  Maltby, 
2419/.  135.  8d.  sterling ;  to  Smith  and  Thomson,  385/.  195.  9^.  ster- 
ling ;  to  Wilts  and  Rowley,  882/.  85.  4id.  sterling  ;  and  also  to  the 
same  firm,  390/.  I85.  lOd.  sterling  ;  and  to  Redesdale  and  Co.  $1924 
83  cents,  all  which  debts  remain  unpaid,  and  of  which  the  said  obli- 
gors had  notice ;  and  this  he  is  ready  to  verify^  And  in  this  also,  that 
the  obligors  have  not  paid  to  the  said  Alexander  ^  Eerr,  the  sum  of 
$9000,  for  his  share  of  the  partnership  ;  and  this  he  is  also  ready  to 
verify. 

The  defendants  "rejoined,  that  they  had  at  all  times  indemnified  the 
plaintiff  from  aU  costs,  suits,  losses  and  damages,  on  account  of  the 
Jbbts  and  engagements  due  by  the  late  co-partnership  of  Eerr  aid 
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Hawtborne  ;  without  this,  that  the  said  Eerr,  was  arrested  bj  the  said 
Samuel  Oregg,  Samuel  Lyle  and  Peter  Ewart,  for  the  partnership 
debt ;  and  of  this  thej  put  themselyes  on  the  countiy.  And  further, 
that  all  the  company  debts  of  Kerr  and  Hawthorne,  due  on  the  Isl 
April  1797,  to  wit,  to  Charles  Wood  and  Co.  &;c.  (enumerating  them 
particularly  as  mentioned  in  the  replication,)  have  been  paid  by  1^ 
said  Thomas  Hawthorne,  since  the  said  Ist  April.  1797,  (except  the 
debts  alleged  to  be  due  to  John  Phillips  and  co.  and  Wilts  and  Row- 
ley, to  whom  in  fact  no  debts  were  due,)  and  of  this  they  put  themselves 
on  the  country.  And  further,  that  the  said  $9000,  have  been  paid  to 
the  said  Alexander  Eerr,  for  his  share  of  the  partnership,  before  the 
commencement  of  this  suit ;  and  of  this  also,  they  put  themselves  on 
the  country.     QuerenSy  similiter y  &;c. 

A  plea  in  abatement,  that  a  former  suit  was  depending  for  the  same 
cause  of  action,  having  been  withdrawn,  under  the  recommendation  of 
the  court,  the  following  agreement  was  entered  on  the  docket  on  March 
12, 1804.  *'It  is  ordered,  that  this  action  shall  stand  for  the  use  of 
Anne  Lang  and  William  Hawthorne,  and  for  the  ose  of  James  Lyle 
and  James  Taylor,  the  assignees  in  trust  for  the  creditors  of  Kerr  and 
Hawthorne  generally,  and  for  the  use  of  all  and  every  person  and  pr- 
ions entitled  to  any  benefit  or  indemnity,  under  the  bond  on  which  this 
suit  is  brought,  and  in  the  order  in  which  such  person  or  persons  are 
so  entitled.  But  under  this  order,  each  claimant  shall  establish  his 
quantum  of  debt  or  damages,  by  legal  process  and  adjudication.  Pro- 
vided, that  this  be  taken  as  no  recognition  by  the  defendants,  that  the 
plaintiff  in  this  suit  ought  to  recover  for  any  purpose  whatsoever.  All 
other  actions  brought  on  the  same  bond,  are  agreed  to  be  discontin- 
ued." 

The  cause  came  on  to  trial  at  Nisi  Prius,  on  the  26th  August  1805| 
before  Yeates,  Smith  and  Brackenridge,  justices  when  after  a  full  hear- 
ing of  five  days,  the  jury  gave  the  following  verdict,  which  was  for- 
mally drawn  up  at  the  bar  by  the  plaintiff's  counsel,  the  defendant'^ 
oounsel  refusing  any  concurrence  therein. 

The  jury  find  for  the  plaintiff  by  virtue  of  the  bond  aforesaid, 
$250,000  being  the  penalty  thereof,  with  6  cents  damages,  and  6  cents 
costs.  And  the  jury  say,  that  the  said  sum  in  part  arises,  because  the 
defendant  hath  not  indemnified  the  plaintiff  from  all  costs,  suits,  losses 
and  damages,  on  account  of  the  debts  and  engagements  due  by  the  late 
co-partnership  of  Kerr  and  Hawthorne,  in  this,  that  the  plaintiff*  hath 
suflbred  loss  by  a  suit  and  arrest,  in  the  names  of  Gregg,  Lyle  and 
Ewart,  to  the  amount  of  10  cents,  which  the  jury  assess  to  be  due  to 
him,  by  reason  of  such  loss  and  damage ;  and  also  in  this,  that  there 
were  before  the  1st  April  1797,  company  debts  due  from  Kerr  and 
Hawthorne,  and  are  now  due,  amounting  with  interest  as  follows:  [Here 
udry  debts  are  speoifiedi  part  of  those  mentioned  in  the  replication, 
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unong  which  are  the  debts  dae  to  Pnirv  and  Gilbert,  Scott,  Croskej 
and  Stokes,  Samuel  and  William  Hibbert,  and  John  Davenport,  not 
foand  separately,  but  all  incladed  in  one  aggregate  sum  oF  $1844  and 
85  cents.] 

As  to  the  debt  of  Gregg,  Lyie  and  Ewart,  the  jury  find  for  the  de- 
fendant: as  to  the  debts  of  Francis  Nalder,  and  of  Moore,  Stanger, 
lad  Co.,  ihej  find  for  the  defendant,  subject  to  the  opinion  of  the 
ooart  on  the  matters  of  law :  and  as  to  the  breach  assigned  in  non- 
payment of  the  (9000,  to  Kerr,  they  also  find  for  the  defendant :  and 
they  farther  find,  that  the  rest  of  the  said  sum  of  $250,000  the  pen- 
alty of  the  said  bond,  remains  for  the  use  of  Anne  Lang,  and  William 
Hawthorne ;  and  for  the  use  of  James  Lyle  and  James  Taylor,  the  as- 
signees in  trust  for  the  creditors  of  Kerr  and  Hawthorne  generally, 
and  for  the  use  of  all  and  erery  peraon  and  persons  entitled  to  any 
farther  benefit  or  indemnity  under  the  said  bond,  on  which  this  suit  is 
brought,  and  in  the  order  in  which  such  persons  are  so  entitled  ;  each 
of  sach  persons  first  establishing  the  quantum  of  debts  or  damages,  by 
legal  process  and  adjudication. 

Upon  the  return  of  the  postea^  the  defendant's  counsel  obtained  a 
rule  to  show  cause,  why  a  new  trial  should  not  be  granted  ;  and  also 
filed  the  following  reasons  in  arrest  of  judgment,  on  the  5th  Septem- 
ber 1805 : 

lat.  For  that  it  appears  by  the  plainti&^s  replication,  that  the  debt 
daimed  by  Drury  and  Gilbert  from  the  defendant,  the  debt  claimed  from 
the  defendant  by  Scott,  Oroskey  and  Stokes,  that  claimed  from  him  by 
Samuel  and  William  Hibbert,  and  the  debt  claimed  from  him  by  John 
Davenport,  were  four  separate  and  distinct  debts  or  demands,  which  by 
the  pleadings  were  distinctly  and  separately  put  in  issue ;  and  upon 
which,  the  jury  ought  distinctly  and  separately  to  have  found  their  ver- 
dict: whereas  by  the  verdict  one  entire  sum  is  found  due  to  the  said 
four  claimants  or  supposed  creditors. 

2d.  For  that  various  breaches  of  the  articles  of  agreement  and  con- 
dition of  the  bond  referred  to  in  the  pleadings  are  assigned ;  among 
ather  things  in  the  non-payment  of  divers  sums  of  money  to  different 
supposed  creditors  of  Hawthorne  and  Kerr,  amounting  in  number  to 
fourteen  different  individuals  or  commercial  houses  at  the  least,  by 
means  whereof  the  defendant  hath  been  driven  to  the  necessity  of  either 
admitting  the  facts  as  stated  in  the  pleadings,  or  contraverticg  upon  the 
same  trial  before  the  same  jury,  fourteen  distinct  and  separate  claims 
ar  debts,  of  as  many  different  individuals  or  commercial  houses  :  that 
this  mode  of  pleading  is  contrary  to  the  spirit  and  principles  of  the 
eommon  law,  and  that  no  judgment  can  be  rendered  thereon. 
•   3d.  That  upon  these  pleadings,  np  judgment  ought  to  be  rendered. 
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whereby  the  defendant  shall  be  obliged  to  paj  to  any  of  the  supposed 
creditors  in  the  replicatioQ  mentioned,  the  particular  sum  or  sams  al- 
leged to  be  due  to  them. 

4th.  That  by  the  agreement  of  12th  March  1804,  filed  in  this  caa^e^ 
no  judgment  can  lawfully  be  entered  thereon,  whereby  the  defendant 
shall  be  obliged  to  pay  to  any  of  the  supposed  creditors  in  the  replication 
mentioned,  the  particular  sum  or  sums  found  to  be  due  to  them. 

5th.  That  the  obligation  and  agreement  stated  in  the  pleadings, 
form  a  ground  of  action  or  relief  only  to  Alexander  Kerr,  and  not  to 
the  assignees  of  the  said  bond,  either  for  their  own  benefit,  or  that  of 
the  creditors  of  Hawthorne  and  Kerr. 

6ch.  For  that  the  damages  found  to  hare  been  sustained  by  the  dif- 
ferent persons  in  the  replication  mentioned,  to  whom  the  jury  have 
awarded  any  sum  or  sums  of  money  in  this  cause,  exceed  in  the  whole 
the  sum  of  forty  thousand  dollars,  whereas  the  damages  laid  in  the 
declaration  are  a  far  less  sum ;  to  wit,  the  sum  of  ten  thousand  dollars 
only. 

The  argument  on  the  rule  to  show  cause,  came  on  at  the  last  De* 
cember  term ;  and  the  court  discharged  the  rule.  They  were  not  dis- 
satisfied with  the  general  result  of  the  yerdict.  How  far  it  might  op- 
erate, or  what  might  be  its  legal  extent,  would  be  the  subject  of  future 
discussion.  The  clear  object  of  the  bond  and  articles  was  a  full  in* 
demnification  to  Kerr  against  the  partnership  debts  ;  and  while  in  any 
shape,  he  could  be  made  responsible  for  any  of  them  to  the  creditors, 
he  was  entitled  to  recur  to  the  defendant  under  all  the  circumstances 
of  the  case. 

The  reasons  in  arrest  of  judgment  were  argued  this  term ;  but  the 
sixth  exception  was  abandoned  as  indefensible. 

The  arguments  for  the  defendant  was  substantially  as  follow. 

Exception  1st.  The  jury  are  bound  to  find  the  whole  issue;  bat 
they  have  consolidated  four  distinist  debts  submitted  to  them  into  one 
mass,  making  a  sum  total  of  $1844  and  25  cents.  The  rerdict  most 
not  only  be  substantially  good  in  itself,  but  it  must  be  good 
with  reference  to  all  the  pleadings.  Here  the  yerdict  do6t 
not  pursue  the  replication  and  rejoinder.  There  was  no  con- 
solidated debt  due  to  four  different  firms  put  in  issue ;  nor  was  it  oyer 
pretended  that  such  joint  debt  existed.  Under  the  statute  of  8  and  9 
Wil.  8,  on  nil  debet ^  the  jury  must  assess  the  damages  apon  each 
breach.  2  Wils.  877. 

The  court  have  it  not  in  their  power  to  mould  this  yerdict  into  form, 
in  the  present  particular.  Neither  their  own  notes,  nor  those  of  the 
clerk,  will  serve  as  a  guide  on  the  occasion.  The  jury  must  find  ihm 
substantial  facts,  on  which  the  court  only  can  act.    The  defendant 
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did  not  interfere  in  the  formation  of  the  rerdict ;  the  notes  returned 
bj  the  jttiy  when  they  came  to  the  bar,  most  be  taken  with  all  their 
erossings  and  obliterations.  From  these  memoranda,  nothing  can  be 
ooUected. 

Exception  2d.  At  common  law,  in  debt  upon  a  bond  with  condi** 
tion  to  perform  coyenants,  the  plaintiff  could  assign  only  one  breach ; 
but  in  covenant,  he  might  assign  as  many  breaches  as  he  pleased. 
Bull  163.  Cro.  Gas.  176.  This  is  altered  by  stat.  8  and  9  W.  3.  c 
11.  8.  8,  and  the  plaintiffs  may  assign  as  many  breaches  as  he  shall 
think-  fit ;  and  the  juiy  shall  assess  damages  for  such  of  the  said 
breaches,  as  the  plaintiff  shall  prove  to  have  been  broken.  This  stat- 
ute is  compulsory  on  the  plaintiff.  6  Term  Bep.  541,  636.  1  Saund. 
58.  Williams's  Note.  In  2  Burr.  773,  Mr.  Caldecott  states,  that  the 
Btatote  does  not  extend  to  actions  of  debt  brought  for  the  penalty  of  a 
bond ;  it  only  relates  to  actions  for  damages  for  non-performance  of 
covenants ;  and  in  such  cases,  enables  the  plaintiff  to  assign  as  many 
breaches  as  he  shall  think  fit.  Lord  Mansfield  agrees,  that  his  princi- 
ples are  right,  lb.  774.  Here  the  declaration  does  not  pursue  the 
statute ;  nor  is  it  found  by  the  jury,  that  the  plaintiff  has  sustained 
damage  by  non-payment  of  the  company  debts  ;  and  therefore  the 
Terdict  is  not  within  the  words  or  meaning  of  the  statute.  The  as- 
sessing of  damages  is  a  legal  term,  and  conveys  a  determinate  idea. 
Juries  are  peculiarly  the  judges  in  cases  of  damages ,  they  might  con- 
sider that  the  contract  was  entered  into  by  mistake  or  misapprehension ; 
they  have  found  damages  to  the  plaintiff  for  the  arrest,  but  not  as  to 
the  non-payment  of  the  company  debts ;  and  this  is  conceived  to  bean 
incurable  defect. 

Exception  3d.  The  statute  of  Wil.  3,  was  made  for  the  benefit  of 
the  pls^intiff  on  a  breach  of  covenants,  not  of  persons  who  are  stran- 
gers to  the  record.  The  verdict  is  good  only  so  far  as  it  finds  the  10 
cents  damages  to  the  plaintiff  for  the  arrest,  at  the  suit  of  Gregg, 
Lyle  and  Ewart.  Nothing  can  prevent  the  creditors  from  recovering 
their  debts  a  second  time,  if  this  verdict  should  receive  the  sanction  of 
the  coon. 

Exception  4th.  It  cannot  be  believed,  that  the  agreement  of  12th 
March  1804,  as  entered  on  record,  was  intended  to  alter  the  rights  of 
the  parties ,  or  precipitate  the  recovery  by  the  creditors. 

Each  claimant  is  to  establish  the  quantum  of  debt  or  damages  by 
l^al  process  and  adjudication.  The  construction  set  up  against  us, 
is,  that  the  creditors  may  establish  their  debts  en  ma.9se  ;  and  varies 
tfio  agreement,  which  necessarily  refers  to  a  separate  process  by  each 
creditor,  whose  claim  may  be  contested. 

Exception  5th.  The  object  of  the  bond  and  articles  was  the  re- 
of  Kerr  himself,  not  of  the  creditors  of  the  firm.    He   might 
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have  delivered  up  to  the  obligors  their  bond  without  the  concurrence 
of  the  partnership  creditors ;  he  might  have  cancelled  it  himself.  The 
obligation  was  intended  to  indemnify  Kerr  ;  but  merely  being  liable 
to  a  suit,  is  no  damnification.  The  surety  of  an  obligor  is  no  credi- 
tor,  until  he  has  paid  the  debt.  This  is  fully  proved  by  Smith  et  aL 
V.  Gale,  7  T.  R.  364,  and  by  Hammond  et  al.  v.  Toulmin  et  al. 
ibid.  612.    In  this  state,  an  assignee  is  subject  to  all  the  equity  of 

his  assignor.    If  the  creditors  had  released  their  debts,  the  defendant 
would  not  have  been  liable. 

The  plaintiff's  counsel  arranged  their  arguments  under  three  gener* 
al  heads.  They  considered,  Ist  whether  if  the  pleadings  were  correct 
and  the  verdict  good,  the  plaintiff  was  not  entitled  to  recover  ? 

2dly.     Are  the  allegations  of  the  plaintiff  sufficiently  penned  in 

point  of  legal  form  ? 

3dly.  Is  the  verdict  substantially  good,  so  as  to  authorize  a  judg- 
ment to  be  entered  thereon  ? 

I.    The  articles  of  agreement  contemplated  three  objects. 
1st.     That  the  debts  of  the  partnership  should  be  paid,  at  two  stipu- 
lated periods.     2d,  That  Eerr  should  be  fully  indemnified  therefrom. 
And  8rd.  That  he  should  receive  $9000,  for  his  concern. 

The  bond  was  given   accordingly ;   the  payment  of  the  company 
debts  was  a  substantive,  independent  covenant.    Eerr  has  only  receiv- 
ed his  (9000.    It  is  clear  therefore,  that  the  bond  was   designed   to 
operate  further  than  a  complete  indemnification.     If  on  the  l&t  Octo- 
ber 1798,  the  partnership  debts  were  not  paid,   the  plaintiff  had  a 
complete  ground  of  action.     A  counter  bond  is  forfeited  by  non-pay- 
ment of  the  money  at  the  day.  2  Bulst.  234.    The  principal   case  ia 
much  stronge  *.     For  if  but  a  simple  debt  remained  unpaid  after   the 
day  fi  ed,  the  plaintiff  had  immediately  a  good  cause  of  suit.     'Bo 
was  under  no  necessity  of  paying  the    money   in  the    first    instance. 
Every  word  in  the  instrument  must  receive  its  full  operation.    At  the 
same  time  it  is  admitted,  that  the  assignees  have  no  superior  equity 
to  tlie  obligee,  and  that  if  the  partnership  creditors  had  released  their 
debts,  the  substantial  spirit  of  the  contract  would  have  been  so    far 
complied  with. 

The  agreement  of  12th  March  1804,  took  place  after  the  argument 
had  begun  on  the  plea  in  abatement.  The  first  suit  was  brought  for 
the  use  of  Lang  and  Hawthorne,  and  a  second  suit  for  the 
use  of  Taylor  and  Lyle,  under  the  agreement,  both  actions  -were 
consolidated  for  the  use  of  all  the  creditors ;  but  each  clai- 
mant was   to    establish  his    demand  by    legal    process    and  adju-* 
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dication.  Separate  suits  are  not  contemplated  hereby,  but  that  the  ob- 
ligors  shonld  have  an  opportunity  of  contesting  the  claim  of  each  cred- 
itor, under  the  bond.  The  agreement  waB  made  for  the  benefit  of  the 
ereditors  generally,  with  every  degree  of  caution  as  to  the  interests  of 
the  obligors  ;  and  nothing  can  defeat  it,  unless  it  impugns  legal  princi- 
ples, which  we  contend  to  be  in  perfect  unison  therewith. 

n.  In  almost  all  the  instances  in  the  books,  declarations  on  bonds 
with  special  conditions  take  no  notice  of  the  conditions.  They  are 
lunally  declared  upon  as  on  bonds,  conditioned  to  pay  a  sum  of  money 
at  a  certain  day.  If  the  defendant  pleads  generally  a  performance  of 
the  condition,  Uie  plaintiff  in  his  replication  must  set  out  a  breach  or 
breaches,  and  tender  issues  thereon.  In  the  assignment  of  the  breach- 
es, the  Stat,  of  8  and  9  W.  3,  c.  11,  need  not  be  mentioned  ;  and  the 
morespecially  the  breaches  are  stated,  the  fuller  opportunity  is  given 
to  ike  defendant  of  repelling  the  demand  against  him. 

The  assertion  in  2  Burr.  772,  of  counsel,  that  in  debt  upon  the  pen- 
alty of  a  bond,  the  plaintiff  ought  to  confine  himself  to  one  particular 
breach,  is  unfounded.  It  contradicts  all  the  cases  on  the  subject,  and 
opposes  the  plain  words  of  the  statute.  Ld.  Mansfield  states  the  ex- 
press contrary  in  the  same  book,  p.  824,  and  in  the  following  page, 
that  the  judgment  is  to  be  for  the  whole  penalty,  and  is  to  remain  as  a 
farther  security,  though  execution  is  to  be  stayed  on  payment  of  the 
nm  due. 

In  5.  T.  B.  538,  636,  the  declaration  stated  the  bi*eaches,  but  the 
JQiy  found  no  damages.  The  judgment  was  entered  for  the  penalty, 
and  the  error  appeared  on  record.  The  defendant  has  rejoined  to  the 
plaintiffs  replication,  and  thereby  admits  the  propriety  of  the  pleadings. 
He  should  not  have  taken  the  chance  of  a  verdict,  and  afterwards  insist 
on  irregularities.  He  ought  to  have  applied  to  the  court  by  motion,  or 
demurred  to  the  replication.  A  verdict  will  cure  the  informality  of 
sn  issue,  but  not  where  it  is  substantially  defective.  The  multifarious 
natttf  disclosed  in  the  replication,  arose  necessarily  from  the  circum- 
Btances  of  the  case.  In  Oowp.  578,  Ld.  Mansfield  states  it  to  be  a  rule 
in  pleading,  that  you  cannot  go  to  issue  on  a  general  averment  of  per- 
formance. 

The  reason  is,  that  the  question  may  be  brought  to  some  degree  of 
certainty,  and  notice  given  of  what  was  to  be  agitated  at  the  trial. 
A  breach  must  be  specifically  assigned  in  debt  on  bond.  Miter  in 
eovenant.  1  Lord.  Raym.  478.  1  Salk.  139. 

If  our  mode  of  pleading  has  deviated  from  thesimplicity  of  the  com* 
son  laWy  and  is  therefore  vicious,  its  doubleness  should  have  been  ez* 
eepted  to  by  a  special  demurrer.      1  RoL  Rep.  112.    In  this  mode 
Teatcs,  Vol.  IV.  19 
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only  are  matters  of  form  to  betaken  advantage  of.  2  Wils.  11, 12. 
What  may  be  good  caose  of  demnrrer,  will  not  prevail  in  arrest  of 
judgment.  3  Bl.  Com.  894.  A  mnncipal  law  declares,  that  proceed- 
ings shall  not  be  reversed  for  mere  form.    8  St.  Laws  97,  sec.  17. 

m.  The  verdict  substantially  finds  damages.  The  grounds  of  the 
finding  are  stated ;  that  the  penalty  arises  in  part  from  the  defendant's 
not  indemnifying  the  plaintiff  from  all  costs,  suits,  losses,  and  damages, 
on  account  of  the  partnership  debts,  in  this,  that  he  has  suffered  loss 
by  the  arrest ;  and  also  in  this,  that  the  company  debts  have  not  been 
discharged.  The  findings  will  be  connected  together,  and  moulded  in- 
to form  by  the  court  if  necessary.  This  is  not  so  strong  as  construing 
or  to  be  and,  and  vice  versa.*  If  the  jury  had  mentioned  that  they 
meant  to  assess  the  damages  of  the  plaintiff,  it  would  have  been  suffi- 
cient. What  they  have  stated  is  at  least  tantamount  thereto.  The 
non-payment  of  the  company  debts  was  an  inevitable  loss  to  the  plain- 
tiff, who  was  responsible  therefor.  Though  the  verdict  do  not  punctu- 
ally find  the  words  of  the  issue,  yet  if  the  point  in  issue  may  be  con- 
cluded out  of  it,  the  court  shall  work  it  into  form,  and  make  it  serve. 
Hob.  64.  2  Stra.  1036-7. 

But  it  has  been  strongly  urged,  that  four  separate  debts  have  been  put 
in  issue,  and  only  one  aggregate  sum  has  been  found.    This  arose  from 
the  jury's  valuation  of  the  lands  on  the  Ridge  road,  which  were  con- 
veyed by  Hawthorne  to  John  Allen,  as  agent  for  the  four  firms,  ^o  price 
being  fixed.     The  jury  valued  the  property  at  2800  dollars,  and  pro- 
portioned it  amongst  the  four  sets  of  Uie  creditors,  but  did  not  perfect 
the  calculation.     The  notes  of  the  court  and  memoranda  of  the  jury 
will  serve  to  ascertain  the  precise  sums  due  to  these  four  houses.     1 
Salk.  53.     A  payment  of  die  sum  found  due  will  fully  exempt  the  de- 
fendant from  theise  four  debts ;  though  it  be  less  than  the  real  sum  dae, 
it  will  be  the  loss  of  the  creditors,  but  the  gain  of  the  defendant.     The 
release  of  the  trustees  would  be  good,  even  after  error  brought. 

If  the  jury  had  found  all  the  fourteen  debts  in  one  joint  sain,  it 
would  have  been  good,  and  would  have  been  deducted  from  the  penalty. 
It  would  be  the  duty  of  the  trustees  to  separate  and  proportion  the  soma 
found ;  but  a  payment,  according  to  the  result  of  the  verdict,  would 
certainly  free  the  obligors  from  all  responsibility  in  future,  as  to  the 
debts  of  those  company  creditors  which  were  put  in  issue. 

At  the  utmost,  if  all  the  debts  except  these  four^  have  been 
properly  found  by  the  jury  upon  the  breaches  assigned,  it 
will  be  no  ground  for  arresting  the  judgment  in  totOj  if  the 
trustees   will   execute  a  release  for   these    four  debts    under     ^m 
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bond  to  the  defendant.     Every  thing  in  the  verdict  will  be  presumed 
to  be  right  unless  the  contrary  appears.  1  Wils.  205. 

The  mode  of  entering  up  judgments  under  the  stat.  of  8  and  9  W. 
3,  c.  11,  has  been  considered  by  Mr.  Serjeant  Williams,  in  his  note 
toGaiosford  v.  Griffith.  1  Saund.  58.  And  Lord  C.  J.  Alvanley,  in 
delireriDg  the  opinion  of  the  Court  of  Common  Pleas,  in  a  late  case, 
has  declared  that  he  saw  no  objection  thereto.  3  Bos.  and  Pul.  607. 
612. 

The  court  advised  on  the  case  for  three  days,  and  Tilghman,  0.  J. 
delivered  their  opinion  as  follows  : 

This  is  an  action  of  debt  for  the  penalty  of  a  bond  given  by  Thomas 
Hawthorne,  John  Maxwell  Nesbitt,  and  the  defendant  Jonathan  Mere« 
dith,  to  Alexander  Kerr,  the  plaintiff.  The  action  was  originally  com- 
menced against  all  the  obligors,  but  Mr.  Nesbitt  being  dead,  and  Mr. 
Uawthorae  having  become  a  certificated  bankrupt,  Mr.  Meredith  re- 
mains at  present  the  sole  defendant. 

In  order  to  understand  the  case,  it  will  be  necessary  to  state  the 
circumstances  under  which  the  bond  was  given,  and  also  the  pleadings, 
in  the  action. 

He  then  stated  Ist.  The  articles  of  agreement  between  Kerr  and 
Hawthorne,  dated  1st  April  1797. 
2dly.  The  bond  and  condition  of  of  like  date. 
3dly.  The  assignment  of  the  bond  to  Anne  Lang  and  William  Haw- 
thorne, 80  far  as  was  sufficient  to  discharge  the  debt  from  Kerr  and 
Hawthorne  to  Lang  and  Hawthorne,  (on  which  judgment  had  been  ob- 
tained dated  7th  March  1800. 

4thly.  A   second  assignment  thereof  to  Taylor  and  Lyle,  in  trust 
for  the  creditors  of  Kerr  and  Hawthorne  generally,  of  like  date. 
5thly.    The  plea  of  covenants  performed. 

6thly.  The  replication  under  the  statute  of  8  and  9  Wil.  3  c.  11, 
assigning  three  breaches. 

7thly.  The  rejoinder,  denying  these  three  breaches,  and  tendering  as 
to  each  a  several  issue,  which  was  joined  by  the  plaintiff. 
And  Sthly.     The  verdict. 

The  cause  now  comes  before  the  court  on  a  motion  in  arrest  ef  judg- 
ment ;  and  in  support  of  this  motion,  six  exceptions  have  been  taken 
to  the  proceedings. 

I  shall  not  examine  these  exceptions,  in  the  manner  they  have 
been  brought  forward,  either  with  respect  to  their  order,  or  their 
aumbor,  because  the  6th,  was  very  properly  given  up  by  the  de- 
taidant's  counsel  in  the  course  of  their  argument;  and  of  those 
that    remain,  several  may  be  considered   under  one  point  of  view. 
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Thej  are  all  reducible  to  three  heads,    let.  The  pleadings.  2d.    The 
verdict.     8d.  The  manner  of  entering  the  judgment. 

I.  As  to  the  pleadings,  the  plaintiff  in  his  replication,  has  assigned 
three  breaches.    No  objection  has  been  made  to  the  first,  or  to  the 
third  assignment :  but  it  was  urged,  that  the  second  was  contrary  to 
the  spirit  and  principles  of  the  common  law ;  because  it  reduced  the 
defendant  to  the  hardship  of  taking  issue  upon  a  great  number  of  sep- 
arate debts,  said  to  be  due  to  divers  persons  from  the  house  of  Eerr 
and  Hawthorne.     But  how  was  this  to  be  avoided  ?  It  necessarily  arose 
from  the  subject  matter.     The  defendant  had  undertaken,  that  all  the 
debts  of  Kerr  and  Hawthorne  should  be  discharged  by  a  certain  day. 
The  plaintiff  claims  damages  for  a  breach  of  this  undertaking.     In 
order  to  entitle  himself  to  damages,  he  must  prove  to  the  jury  that  the 
defendant  had  not  performed  his  engagement.     Suppose  he  had  replied, 
that  the  defendant  had  not  paid  all  the  debts  of  Kerr  and  Hawthorne, 
and  that  upon  this  issue  they  had  gone  before  the  jury.    How  could  the 
jury  have  formed  any  estimate  of  the  damages,  unless  they  received 
( r  >of  of  the  particular  debts,  that  remained  unpaid  ?     And  if  this  proof 
WM  necessary,  was  it  not  for  the  advantage  of  the  defendant  to  receive 
notice  in  the  replication  of  those  particular  debts,  which  the  plaintiff 
averred  to  be  outstanding. 

Besides,  under  the  statute  of  William,  the  plaintiff  may  assign  aa 
many  breaches  as  he  pleases.  Now  suppose  he  had  assigned  the  non- 
payment of  each  particular  debt  as  a  separate  breach  ;  would  not  the 
defendant  have  been  obliged  to  go  into  the  trial  of  all  of  them,  atone 
time  ?  And  might  not  he  have  justly  complained,  that  the  plaintiff 
by  this  mode  of  pleading,  had  wantonly  swelled  the  record,  and  of 
course  the  expenses  of  the  suit  to  an  enormous  magnitude  ?  But  if 
even  this  mode  of  pleading  was  vicious,  which  I  think  it  was  not,  it 
would  have  been  cured  by  the  verdict.  If  it  was  irregular,  the  defen* 
dant  should  not  have  joined  issue,  but  demurred.  I  think  therefore 
that  this  exception  to  the  replication  is  unfounded. 

II.  Let  us  next  consider  the  verdict. 

It  is  alledged  to  be  defective  in  two  respects.  1st.  That  although 
it  finds  a  number  of  the  debts  of  Kerr  and  Hawthorne  to  be  unpaid, 
yet  it  assesses  no  damages  to  the  plaintiff  on  that  account. 
2dly.  That  it  finds  a  debt  of  $1844  and  25  cents  to  be  due  to  (our 
persons  jointly ;  whereas  no  such  debt  was  put  in  issue,  but  a  several 
debt  to  each  of  those  persons. 

1.  It  is  undoubtedly    true,    that    the   jury    are    bound  to    aasess 
damages,    on  each  of    the  breaches  assigned  bp  thj)  plaintiff ;  and 
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if  they  have  not  done  so,  the  verdict  is  defective.  It  is  the  duty  of  the 
court  to  support  the  verdict  of  a  jury,  if  it  may  legally  be  done.  The 
court  have  power  to  supply  substantial  omissions  ;  but  if  the  jury  have 
expressed  their  meaning  in  an  informal  manner,  the  court  not  oi^Iy  may, 
bat  are  bound  to  mould  it  into  form.  In  the  present  instance,  they 
hiye  expressed  themselves  very  awkwardly ;  but  I  think,  it  sufficiently 
appears  from  their  words,  that  their  intention  was  to  find  damages, 
to  the  amount  of  the  specified  debts. 

They  have  in  the  first  place,  found  for  the  plaintiff  the  penalty  of 
the  bond,  $250,000,  with  6  cents  damages  and  6  cents  costs.  They 
then  proceed  to  say,  that  the  said  sum  in  part  arises,  because  the  de- 
fendant has  not  indemnified  the  plaintiff  from  all  suits,  &c.  on  ac- 
ooant  of  debts  of  Kerr  and  Hawthorne,  in  this,  that  the  plaintiff  hath  suf - 
fered  loss,  &c.;  by  a  certain  suit  and  arrest,  &;c.  to  the  amount  of  10 
oeotB,  which  they  assess  for  his  damages,  by  reason  of  such  loss,  &c. 
aod  also  in  this,  that  there  were  before  Ist  of  April  1797,  and  still 
ftre  divers  debts  due  from  Kerr  and  Hawthorne,  to  sundry  persons,  &c.; 
(ptrticularizicg  the  names  of  the  creditors  and  the  sums  due  to  each.) 
Having  thus  said,  the  plaintiff  has  suffered  damages  by  the  non-payment 
of  those  debts,  the  amount  of  every  one  of  which  is  ascertained,  they 
proceed  to  say,  that  the  rest  of  the  said  sum  of  $250,000,  remains 
for  the  use  of  Anne  Lang  and  William  Hawthorne,  &;c. 

What  is  meant  by  the  rest  of  the  said  sum  ?  Is  it  meant,  the  re- 
Dudnder,  after  deducting  10  cents,  found  for  damages,  on  account  of 
dia  first  breach  ?  Certainly  not ;  because  after  finding  those  10  cents, 
diejr  have  mentioned  all  those  debts.  Can  there  be  a  doubt,  but  the 
word  rest  means  the  remainder,  after  deducting  both  the  10  cents,  and 
the  amount  of  the  debts  ?  If  theirmeaning  was,  to  deduct  the  amount 
of  the  debts,  it  is  tantamount  to  finding  damages ;  because  that 
amount  could  not  be  deducted  upon  any  other  principle.  I  am  there- 
fore of  opinion,  that  the  jury  have  informally  found  the  amount  of 
those  debts,  as  damages. 

2.  I  will  now  advert  to  the  other  objection,  that  the  verdict  has 
foBnd  what  was  not  put  in  issue.  This  objection  appears  to  me,  to 
be  well  founded. 

The  jury  have  found  a  joint  debt  due  to  four  persons ;  whereas  the 
pleadings  put  several  debts  to  each  of  those  persons,  in  issue.  The 
plaintiff's  counsel  have  called  on  the  court  to  rectify  this  error  by 
their  notes ;  but  theji  have  no  notes  by  which  they  can  rectify  it.  The 
written  verdict  delivered  by  the  jury,  affords  no  grounds,  by  which 
the  several  debts  of  those  four  persons  can  be  ascertained.  But  is 
there  no  remedy  for  ihis  defective  finding }    The  plaintiff's  counsel 
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saggested,  that  if  the  defendant  would  pay  the  amount  of  what  was 
found  due  to  those  four  persons,  thej  would  procure  their  release  of 
all  debts,  joint  or  several.  The  defendant  may  do  this,  if  he  pleases, 
but  he  cannot  be  compelled  to  it.  It  was  also  suggested  by  the  plain* 
tiff's  counsel,  that  they  might  expunge  this  part  of  the  finding  from  the 
verdict :  but  even  that  is  not  sufficient.  For  after  such  expunging, 
the  verdict  is  defective  in  this,  that  the  jury  have  answered  nothing  as 
to  those  four  several  debts  put  in  issue.  I  see  no  remedy,  but  by 
releasing  not  only  the  sum  of  $1844  25  cts.  found  by  the  jury  as  a 
joint  debt,  but  also  all  that  part  of  the  breach  assigned,  which  relates 
to  the  four  several  debts.  If  that  is  done,  I  think  the  verdict  would 
be  good  for  the  residue.  For  the  defendant  could  not  be  injured  by 
the  verdict's  answering  nothing  as  to  a  breach  relinquished '  by  the 
plaintiff.  But  if  that  is  not  done,  there  must  bo  a  venire  fadcu  de 
novo. 

in.  If  the  verdict  is  thus  cured,  the  next  question  is,  how  is  judg- 
ment to  be  entered  ?  Without  doubt,  for  the  penalty  of  the  bond* 
And  unless  there  is  some  special  cause  to  the  contrary,  the  plaintiff 
may  take  out  execution  immediately  for  the  whole  amount  of  the 
damages,  assessed  by  the  juiy.  The  defendant  alledges,  that  he  has 
shown  cause,  why  this  should  not  be  done  ;  and  he  relies  on  a  written 
agreement,  signed  by  the  counsel  on  both  sides. 

The  agreement  in  substance  is,  that  the  present  action  is  to  stand 
for  the  use  of  all  those  persons,  who  are  vested  with  an  interest  in 
the  bond  under  the  assignments  of  the  plaintiff ;  but  under  this  restric* 
tion,  that  each  claimant  shall  establish  the  quantum  of  debt  or  dam* 
ages,  by  legal  process  and  adjudication. 

The  expressions  are  very  singular ;  so  much  so,  that  one  would  al- 
most be  induced  to  think,  that  the  counsel  on  each  side  had  not  explic- 
itily  communicated  to  each  other,  what  was  their  object.     Howeyer, 
we  must  take  the  writing  as  we  find  it,   and  endeavor  to  give  it  a 
reasonable  construction.     I  must  suppose,  that  the  intention  on  the  part 
of  the  defendant  was,  to  secure  to  himself  an  opportunity   of  contest- 
ing  the  amount  of  each  debt.     It  was  equally  convenient  and  far  less 
expensive  for  him  to  have  this  done  in   the  present  action,   than  by 
each  one  entitled  bringing  a  separate  suit.     The  creditors  were  bound 
by  this  agreement ;  because  they  were  represented  by  the  attorney  wbo 
acted  for  the  trustees.     The  defendant  has  contested   these    debts 
where  he  thought  proper,  in  this  trial ;  and  in  several  instances,  the 
jury  have  found  in  his  favor. 

I  am  therefore  of  opinion,  that  there  has  been  an  adjudication, 
within  the  meaning  of  ^he  agreement.  If  there  had  be«n  no 
agreement,    execution    might   have   gone  for  the   amount    of   the 
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whole  damages  at  once.  As  it  is,  I  think  that  creditors,  or  rather  the 
trnstees  who  represent  them,  may  take  oat  execution  in  such  manner 
tf  to  procure  payment  of  the  several  debts  found  to  be  due  by  the  yer- 
diet 

Brackenridge,  J.  I  think  the  plaintiff  is  entitled  to  judgment 
for  the  penalty ;  but  that  the  four  debts,  which  have  been  found  jointly, 
shoold  be  expunged  from  the  verdict,  and  submitted  to  the  decision  of 
a  fatnre  jury.  They  will  stand  on  the  same  ground,  as  the  company 
debts,  which  ace  hereafter  to  be  established  by  legal  process  and  adju- 
dication.    Complete  justice  will  be  effectuated  hereby  to  all  parties. 

Yeates,  J.  The  law  is  clearly  settled,  that  the  jury  must  answer  to 
the  whole  issue,  which  they  have  been  charged  wish ;  otherwise  the 
verdict  is  bad.  Co.  Lit.  227,  a.  2  Stra.  1089.  Gro.  Jac.  81,  118.  8 
Lev.  55.  By  expunging  these  four  debts,  the  verdict  is  made  defective. 
If  the  assignees  will  release  the  defendant  from  them,  it  seems  to  me, 
the  verdict  may  be  sanctioned  by  the  court ;  but  not  otherwise.  I 
folly  concur  in  the  opinion,  which  has  been  delivered  by  the  chief 
justice. 

Smith,  J.  I  also  concur  in  opinion  with  him. 

Messrs.  Ligersoll,  Rawle  and  Dallas,  pro  quer. 
Messrs.  E.  Tilghman,  Lewis  and  M.  Levy,  pro  def. 


*»  •  #» 


AT  A  CIROUIT  COURT,  HELD  AT  YORK  APRIL  1806, 

COB  AM — YBATBS,  JUSTICE. 


Lessee  of  Gsorgs  Shkbman  against  Prisoilla  Dill. 

Artidet  of  agreement  for  the  sale  of  lands,  whereby  it  was  agreed  that  on  payment  of 
ffloaej  at  a  future  day,  the  sendee  should  receive  a  deed,  held  not  sufficient  to  divest 
the  legal  estate,  though  the  words  do  grant,  bargain  and  sell,  were  inserted  therein, 
and  bonda  given  for  the  purchase  money. 

A  deposition  taken  on  a  caveat  before  the  Board  of  Property,  not  allowed  in  eridence 
though  the  witneea  was  cross-examined  by  the  adverse  party,  and  is  sinoe  dead. 

Ejectment  for  264  acres  of  land  in  Manheim  township. 

Conrad   Sherman  claiming  the  lands  in  question  under    divers 


296  CASES  m  THE  SUPREME  COURT  [1806 

mesne  convejanceSy  on  the  17th  December  1792,  entered  into  articles 
of  agreement  with  George  Fridley ;  whereby  the  said  Sherman  in  con- 
sideration of  950/.  to  be  paid  as  therein  after  is  set  forth,  grants,  bar- 
gains  and  sells  to  the  said  Fridley,  his  heirs,  and  assigns,  a  certain 
tract  of  land  whereon  he  then  liyed,  called  '^  Killdowney,"  containing 
270  acres  101  perches,  sui*veyed  to  James  Hall  on  20th  March  1768, 
under  an  application  dated  25th  April  preceding,  excepting  thereout 
about  6  acres.  The  money  to  be  paid  as  follows :  Fridley  to  pay  150/. 
on  the  1st  March  1793,  and  on  the  same  day  to  assign  to  Sherman  a 
bond  of  Balson  Titler,  conditioned  for  the  payment  of  100/.,  on 
the  first  April  1795,  with  interest  from  1st  April  1793  ;  60/., 
to  be  paid  on  the  1st  March  1795,  and  the  residue  in  yearly  payments 
of  60/.,  for  which  said  yearly  sums  Fridley  was  to  give  his  bonds.  On 
making  the  first  payment  and  assigning  over  Titler's  bond,  and  giving 
the  bonds  for  the  stipulated  sums,  Sherman  agreed  to  make  over  the 
said  land  to  Fridley,  by  a  sufficient  deed  of  conveyance,  and  give  as 
good  and  clear  a  right  and  title,  as  Sherman  had  for  the  same. 

The  bonds  were  given  accordingly  on  the  same  day,  and  Fridley  re- 
ceived possession  of  the  premises.  Afterwards  he  sold  100  acres,  part 
thereof  to  his  brother  Frederick  Fridley ;  and  on  the  29th  March 
1791,  entered  into  an  agreement  with  John  Caruthers,  in  behalf  of 
himself  and  Thomas  Dill,  (the  husband  of  the  defendant  since  deceased) 
whereby  in  consideration  of  48/.,  paid  in  part  of  700/.,  the  stipulated 
price,  he  agreed  to  convey  to  Caruthers  and  Dill,  and  their  heirs,  164 
acres,  the  residue  of  the  tract,  held  under  Jacob  Sherman.  And  it 
was  further  agreed  that  200/.,  including  the  48/.,  already  paid,  should 
be  discharged  on  the  15th  May  then  next,  and  that  bonds  should  be 
given  with  sufficient  security  for  the  remaining  payments. 

Jacob  Sherman  afterwards  commenced  an  action  against  George  Frid- 
ley, on  the  bond  for  150/.,  payable  on  1st  March  1793,  which  came 
on  to  trial  in  the  Circuit  Court  on  the  29th  April  1800.  Fridley  set 
up  a  defence,  alleging  that  the  title  was  defective,  and  that  his  war- 
ranty was  only  special ;  51/.,  10^.,  was  indorsed  as  paid  on  the  bond. 
Sherman  under  the  recommendation  of  the  court,  proposed  to  execute 
a  deed  for  the  land  with  general  warranty,  and  accordingly  filed  such 
deed  with  the  clerk  of  the  court.  Judgment  was  then  entered,  and  a 
fieri  facias  issued  returnable  to  March  term  1801,  upon  which  the 
lands  in  question  containing  260  acres,  more  or  less,  were  levied  on, 
condemned,  and  afterwards  sold  in  pursuance  of  a  vendiiioni  exponas 
to  George  Sherman,  the  lessor  of  the  plaintiff,  for  2701  dollars, 
on    the    22d    August    1801.    The    new    sheriff,    under    an    order 
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of  the  court,  executed  a  deed  on  the  23d  April  1803,  which  was  duly 
acknowledged  in  open  court. 

The  defendant's  counsel  contended,  that  her  possession  could  not 
be  disturbed,  as  her  husband  and  Garuthers  had  performed  every  thing 
iacumbent  on  them  under  the  agreement  with  George  Fridlej,  and  were 
still  willing  to  perform  the  same.  They  offered  evidence  to  this  point, 
iosistiDg  that  the  words  grant,  bargain  and  sell,  in  the  present  tense, 
Tested  an  absolute  estate  in  fee  simple  in  George  Fridley  in  the  prem- 
ises, and  here  bonds  were  taken  by  Jacob  Sherman  in  pursuance  of  the 
articles;  His  covenant  to  make  over  the  land  by  a  sufficient  deed  of 
conyeyance  at  a  future  day,  does  not  derogate  from  his  actual  grant : 
and  consequently  every  lawful  act  done  by  George  Fridley  was  fully 
validated.  The  title  was  divested  from  Jacob  Sherman  by  the  form 
of  his  articles.  Caruthers  and  Dill  relied  thereon,  when  they  made 
tlieir  contract  with  the  person  who  was  in  complete  possession.  And 
theyendee  under  the  sheriff  only  acquires  the  right  and  interest  of  the 
partj  for  whose  debts  the  land  was  sold  at  or  before  the  taking  thereof 
in  execution.     1  Dall.  St.  Laws  70,  §  4. 

The  plaintiff's  counsel  excepted  to  the  testimony  as  inadmissible. 
There  can  be  no  pretext  of  deception  as  to  the  interest  of  George 
Fridley.  The  second  agreement  referred  to  the  articles  entered  into 
with  Jacob  Sherman,  and  therefore  put  the  purchasers  upon  the  inquiry. 
It  amounted  to  implied  notice,  if  there  was  not  actual  notice  to  them 
before,  of  which  there  can  be  little  doubt. 

The  articles  between  Jacob  Sherman  and  George  Fridley  were  never 
intended  by  either  of  them  as  an  actual  grant.  They  could  not  lead  to 
any  mistake :  because  it  is  expressly  provided  therein,  that  Fridley  was 
not^to  get  his  deed,  until  he  had  made  his  first  payment  of  150L  and  as- 
signed over  Titler's  bond.  Here  the  land  has  been  sold  by  the  sheriff, 
upon  a  judgment  obtained  by  reason  of  the  non-payment  of  this  2501. 
A  paper  containing  words  of  present  contract,  with  an  agreement  that 
die  lessee  should  take  possession  immediately,  and  that  a  lease  should 
be  executed  at  a  future  day,  operates  only  as  an  agreement  for  a  lease 
and  not  as  a  lease  itself.  1  T.  B.  755.  S.  P.  Doc  ex  Dinn,  Gooe  v. 
Care.  2  T.  R.  739.  The  execution  of  the  bonds  can  make  no  differ- 
ence on  the  present  occasion. 

Per  cur.  The  admissibility  of  the  testimony  offered,  depends  sole- 
ly on  the  legal  operation  of  the  articles  of  agreement  between  Jacob 
Sherman  and  George  Fridley.     If  the  former  conveyed  thereby  his 
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legal  interest  in  the  land  to  the  latter,  then  the  evidence  should  be  re- 
ceived ;  because,  when  the  vendee  had  fairly  contracted  with  others,  his 
remaining  interest  in  the  land  was  subject  to  be  sold  by  the  sheriff  for 
his  debts,  and  not  the  right  he  had  parted  with. 

In  every  agreement  the  intention  of  the  parties  is  to  be  considered ; 
Plowd.  290,  292.   8  Burr.  1477.    And  it  is  said,  4  Term  Rep.  336, 
there  is  no  rule  of  law  so  reluctant,  that  it  will  not  recede  from  words, 
to  enforce  the  meaning  of  the  parties.  1  Atky.  8.     If  the  intention  is 
clear,  that  an  estate  should  pass,  courts  will  construe  deeds  in  support 
of  that  intention,  different  from  the  formal  nature  of  those  deeds  ;  and 
on  the  other  hand,  an  instrument  for  the  sale  of  lands  has  been  con- 
strued  as  an   agreement  to   convey,  though  it  contained  words  in  the 
present  tense,  or  "  do  sell"  "  and  deliver,"  because  it  accorded  with- 
ihe  meaning  of  the  parties.     The  present  case  bears  a  strong  analogy 
to  Stouffer's  lessee  v.  Coleman,  which  was  determined  at  Lancaster,  on 
great  argument,  at  Nisi  Prius.     There  bonds  had  been  given  by  the 
vendee,  which  were  prosecuted  to  judgment.     As  to  the  contract  made 
with  Oaruthers  and  Dili,  it  is  stated  therein,  that  the  lands  were  held 
under  Jacob  Sherman,  and  it  is  fully  settled,  that  whatever  is  sufficient 
to  put  the  party  upon  an  inquiry,  is  good  notice  in  equity.     2  Fonbla. 
255. 

The  true  intention  of  these  contracting  parties  cannot  be  mistaken. 
The  payment  of  the  1501.  and  the  assignment  of  the  lOOl.  bond  were 
to  precede  the  making  over  the  land  by  a  sufficient  deed  of  conveyance; 
and  the  performance  of  those  acts  was  postponed  until  the  Ist  March 
1793.     We  cannot  therefore  hesitate  to  say,  that  the  legal  title  con- 
tinued in  Jacob  Sherman,   until  those  acts   were  done,  and  that  the 
equitable  interest  alone  vested  in  George  Fridley,  under  the  agreement, 
according  to  the  true  intent  thereof.     This  legal  title  was  devested  oat 
of  Sherman,  by  his  deed,   executed  under  the  recomendation  of  this 
court,  containing  a  clause  of  general  warranty ;  and  the  judgment 
entered  in  the  suit,  immediately  attached  on  the  lands.    Consequently 
the  lessor  of  the  plaintiff,  becoming  the  vendee  of  the  sheriff,  the  legal 
and  equitable  interest  in  the  premises,  independently  of  all  sales  or 
contracts  made  by  George  Fridley,  at  any  period  subsequent  to  the 
execution  of  the  original  articles,  became  vested  in  him  by  operation 
of  law.     The  result  is  that  the  testimony  must  be  overruled. 

Ike  defendants'  counsel  afterwards  offered  the  deposition  of 
Richard  M'Allister,  esq.,  now  deceased,  taken  on  the  26th  No- 
vember 1790,  previous  to  a  hearing  before  the  Board  of  Proper- 
ty, on  a  caveat  entered  by  Jacob  Sherman,   against  surveys   made 
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on  five  warrants  granted  to  George  Ross  and  company ,  the  witness 
haf  ing  been  cross«exainined  by  Sherman  ;  but  the  same  was  overruled 
bj  the  court,  as  a  point  which  had  frequently  been  decided  by  the 
coart. 

Verdict  for  the  plaintiff. 

Messrs.  Duncan,  Hopkins  and  Clark,  pro  quer. 
Messrs.  Bowie  and  Watts,  pro  dtf. 


AT  A  CIRCUIT  COURT  HELD  AT  GETTYSBURGH,  MAY  1806. 


CORAM— TEATBS,    JUSTICE. 


I >  •  »■ 


Lessee  of  Joseph  Shdltz  against  PhtTiTppina  Hahn. 

A  legatee  nnder  a  will  may  giye  evidence  to  impeach  the  testator^s  deed,  if  she  has  no 
remedy  for  the  recovery  of  her  legacy  payable  out  of  the  lands.  Presumption  of 
bias  in  a  witness  may  be  removed  by  an  interest  on  the  other  side. 

Ejectment  for  100|  acres  of  land  in  Berwick  township. 

Ferdinand  Shaltz,  being  seized  of  the  lands  in  question,  on  the  29th 
December  1797,  in  consideration  of  natural  love  and  affection  and  of 
1501.  conTejed  the  premises  to  his  two  sons,  Joseph  and  John,  but 
reeerred  the  possession  thereof  for  his  own  use,  during  the  term  of  his 
nstoral  life. 

The  only  question  was,  whether  the  deeds  were  unfairly  obtained  or 
Qot    No  money  had  been  paid. 

Mary  Shuler,  a  natural  daughter  of  the  defendant,  who  was  the 
plaintiflPs  sister,  was  offered  as  a  witness  to  prove  the  fraud. 

The  plaintiff's  counsel  objected  to  her,  on  the  ground  that  her  grand- 
father had  devised  to  her  1001.  by  a  will  which  was  not  yet  proved, 
dated  1st  March  1798,  payable  out  of  his  real  estate  by  his  two  sons, 
Joseph  and  John ;  and  consequently,  that  she  was  interested  in  setting 
Slide  the  deeis,  in  order  to  establish  her  own  legacy. 

It  was  admicteJ,  that  FerdinanI  Shultz  had  no  other  lands  but  those 
lie  had  conveyed  to  his  two  sons  ;  and  it  appeared  that  the  grantees  for 
the  consideration  money  had  executed  three  bonds  of  501.  each,  to  their 
brother  Qeorge,  the  first  payable  at  the  decease  of  their  father,  and 
the  two  others  in  the  years  following ;  but  no  part  thereof  had  been 
paid.  On  inspection  of  the  will,  it  was  evidently  predicated  on  the 
lappositioQ  that  the  deeds  were  valid.     It  contained  no  devise   of  the 
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lands  to  any  person  whatever ;  and  the  legacy  to  the  witness,  coald 
amount  to  no  more  than  a  mere  recommendation.  Whether  the  deeds 
were  valid  or  not,  neither  Joseph  nor  John  Shaltz,  were  bound  to  pay 
the  legacy. 

The  court  therefore  allowed  the  witness  to  be  sworn,  as  she  did  not 
appear  to  be  interested. 

George  Shultz  and  Barbara  his  wife,  were  also  admitted  as  witnesses 
for  the  defendant,  on  his  voluntarily  depositing  his  bonds  in  the  hands 
of  the  clerk  of  the  court,  to  be  canceled  in  case  the  jury  should  bj 
their  verdict,  annul  the  deeds. 

The  money  due  on  his  bonds,  was  at  least  equal  to  his  undivided 
fourth  part  of  the  lands,  supposing  that  his  father  had  made  no  dis- 
position thereof ;  and  therefore  he  could  have  no  preponderating  inter- 
est to  bias  his  mind  in  the  present  controversy. 

The  jury  annulled  the  deeds  by  finding  a  verdiot  for  the  plaintiff^ 
for  one  equal  undivided  fourth  part  of  the  lands. 

Messrs.  W.  Ross  and  Barber,  pro  quer. 
Messrs.     Bowie  and  Kelly,  pro  def. 


AT  A  CIRCUIT  COURT,  HELD  AT  CARLISLE,  MAY,  1806. 

CORAM — ^TBATBS,  JUSTICE, 


■*♦■ 


Lessee  of  James  M'Teer,  William  M'Teer,  William  Adlet  aod 
Elizabeth,  his  wife,  Rx>bbrt  M'Teer,  Joseph  M'Teer  and  John 
M'Teer,  against  Leonard  Buttorff. 

Improvement  rights  in  eariy  times,  have  been  considered  as  chattels,  to  many  purposes, 
and  sold  as  such  by  executors  and  administrators.  Bat  as  between  vendor  and  vendee 
and  their  heirs,  where  no  bill  of  sale  has  been  given,  the  equitable  right  continues  in 
the  administrators  thoueh  possession  has  been  delivered,  where  the  consideration 
money  has  not  been  paid. 

One  claiming  an  improvement,  and  taking  out  a  warrant  including  the  same,  and  ob* 
taining  a  survey,  is  in  general  concluded  by  the  lines  thereof^  but  under  certain  cir* 
cumstances,  tliis  rule  does  not  seem  to  hold. 

Ejectment  for  226  acres,  148  perches  of  land,  in  East  Pennsbro^ 
township.     The  legal  titles  on  botii  sides  were  as  follow. 

The  plaintiff  claimed  under  a  warrant  to  William  M'Teer,  the 
father  of  the  lessors,  dated  7th  September  1753,  for  100  acres, 
including   his  improTcment    adjoining    John  M'Glellan  and    Adam 
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Calhoon,  in  East  Pennsbro'  township  ;  the  said  William,  having  paid 
on  the  1st  August  1758,  to  John  Armstrong,  deputy  sorvejor,  5/.  to 
take  out  the  warrant. 

On  the  29  June  1767,  the  said  William  M'Teer  entered  an  applica* 
tion  for  100  acres,  bounded  bj  Samuel  Huston,  Adam  Galhoon,  and 
his  other  land.  And  on  the  19th  March  1768,  a  survey  was  made  on 
both  rights  of  226  acres,  148  perches,  which  was  not  returned  into 
the  office  of  the  surveyor  general. 

The  defendant  held  under  a  warrant  to  James  Sharron,  dated  28d 
February  1786,  for  150  acres  adjoining  Adam  Calhoon  and  others  in- 
dading  an  improvement,  interest  to  be  computed  from  1st  February 
1768 ;  and  a  second  wan^ant  for  55  acres  adjoining,  dated  13th  April 
1787.  Afterwards,  on  the  15th  May  1787,  surveys  were  made  there- 
on, vis :  165  j^  acres  on  the  first  warrant,  and  57|-  acres  on  the  second 
warrant.  Upon  the  19th  June  1787,  Sharron  obtained  a  patent; 
and  on  the  1st  August  1787,  conveyed  to  the  defendant  in  considera- 
tion of  255/.  y  payable  in  instalments,  with  a  claim  of  general  war- 
ranty. 

It  appeared  in  evidence,  that  James  Sharron,  sen.  had  first  settled 
and  improved  on  the  lands  in  question,  and  died  thereon  intestate. 
After  his  death,  his  nephew  James  Sharron,  and  another  person,  since 
deceased,  took  out  letters  of  administration ;  and  the  improvement  was 
appraised  at  1001.  They  afterwards  contracted  with  William  M'Teer, 
ma.  J  to  sell  him  the  improvement  for  113/.,  and  possession  was  deliv- 
0red.  No  bill  of  sale  appeared  to  have  been  executed  therefor ;  but 
four  bonds  with  security  were  given  to  the  administrators,  dated  7th 
May  1758,  the  first  conditioned  for  the  payment  of  28/.  on  the  1st 
Oetober  1758,  and  the  other  three  for  28/.  6s.  id.  each,  payable  on 
Ae  1st  October  1754,  1755  and  1756.  The  two  bonds  payable  in 
1753  and  1754,  had  been  taken  up  and  canceled,  but  the  payment 
of  the  two  last  was  denied,  and  the  same  were  put  in  suit  against 
Dorcas  M'Teer  and  Joseph  M'Clure,  administrators  of  William  M'- 
Teer, to  January  term  1773,  against  which  the  defendant  set  up  a 
defence  of  want  of  consideration.  The  actions  were  continued  on  re- 
peated rules  for  trial,  and  at  length  were  stopped  in  August  1792, 
iriien  the  surviving  administrator  of  Sharron  paid  the  costs. 

On  the  17th  December  1784,  James  Sharron,  as  surviving  adminis- 
trator, obtained  an  order  of  Orphan's  Court  to  sell  the  improvement 
containing  100  acres',  more  or  less ;  the  same  was  advertised  as  150 
meres,  more  or  less,  and  sold  to  John  Greigh,  at  public  vendue,  for 
126/.  A  deed  was  executed  to  him  on  the  21st  July  1785,  for  .the 
improvement,  said  to  contain  200  acres,  more  or  less  ;  and  on  the  1st 
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November  1785,  John  Creigh  re-conveyed  to  James  Sharron,  in 
consideration  of  126/.,  the  same  quantity  of  land. 

It  further  appeared  in  evidence,  that  William  M'Teer,  sen.  died  in 
1770,  and  that  his  widow  and  children  removed  from  the  land  in  1783, 
leaving  a  tenant  on  it,  and  that  the  baildiugs  and  fenc&«i  were  tiien 
much  out  of  repair.  Sharron  alledged  that  he  had  applied  for  an 
order  of  Orphan's  Court  to  enable  him  to  sell,  in  pursuance  of  an 
agreement  between  the  counsel  in  the  actions  on  the  bonds,  in  order 
to  perfect  the  title ;  but  his  proof  in  this  particular  failed.  It  ap- 
peared, however,  that  his  real  as  well  as  declared  object  in  selling  the 
lands,  was  merely  to  secure  the  debt  due  to  the  estate  of  his  unele ; 
that  Creigh  purchased  for  this  purpose  by  hid  direc  tions,  and  was  de- 
sired to  speak,  and  also  to  write  to  the  family  of  M'Teer,  who  resid- 
ed in  different  places,  informing  them  that  the  title  should  be  made 
over  to  them,  on  their  payment  of  the  two  bonds  and  interest,  and 
that  Sharron  afterwards  actually  offered  to  convey  the  land  to  James 
M'Teer,  the  eldest  son,  in  trust  for  his  brothers  and  sisters,  upon 
his  discharging  the  bonds,  which  the  other  peremptorily  refused. 

James  Sharron  settled  his  administration  account,  in  the  register's 
office  on  the  22d  August  1770,  upon  which  there  was  a  balance  of 
73/.  5s.  2d.  due  to  the  accountant ;  and  the  administrators  and  chil- 
dren of  William  M'Teer  altogether  resisted  the  payment  of  any  money 
on  account  of  the  sale  of  the  improvement.  The  defendant  had  made 
onsiderable  improvements  on  the  land,  by  erecting  a  now  house  and 
bam,  and  saw  mill,  and  making  meadow,  and  putting  the  fences  in 
good  order.  Six  small  bonds,  and  a  note  due  from  him  to  Sharron, 
payable  in  the  successive  years  from  1792  to  1797,  amounting  to 
98/.,  were  deposited  in  the  hands  of  a  third  person,  to  await  the 
event  of  this  suit. 

Under  these  facts,  Messrs.  C.  Smith  and  Watts  for  the  defendant 
contended,  that  the  plaintiff  must  fail,  as  well  on  principles  of  law  as 
of  moral  honesty. 

Both  the  plaintiff  and  defendant  claim  imder  the  original  eqaitable 
title  of  improvement  made  by  Sharron,  sen.  ;  and  the  warrants  were 
taken  out  by  both  for  the  lands  covered  by  the  improvement,  in  order 
to  acquire  the  legal  title.  How  is  it  possible  that  the  children  of  Wil- 
liam M'Teer  can  recover  the  same,  when  they  have  neither  paid  nor  ten- 
dered the  money  fairly  due  on  their  father's  con^ct  before  they  com- 
menced their  ejectment?  No  bill  of  sale  was  executed,  and  until  the 
consideration  money  was  fully  paid  or  tendered,  the  equitable  intereet 
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eonlinned  in  the  representatives  of  Sharron.     Until  this  was   done,  no 
trust  conid  result  to  the  lessors  of  the  plaintiff. 

If  William  M'Teer  had  procured  a  survey,  to  be  made  under  his 
▼arrant  for  100  acres  before  1763,  when  the  new  regulations  as  to 
surveys  were  adopted,  he  might  have  had  the  full  quantity  of  300 
acres  appropriated  to  him  the  improvement  right  secured  300  acres  to 
him  before  the  American  war,  provided  it  interfered  with  no  earlier 
rights.  But  he  refrained  from  surveying  more  than  his  bare  quantity, 
in  order  to  save  the  interest  on  hia  purchase  money  from  the  time  of 
the  commencement  of  the  improvement,  and  took  out  a  new  applica- 
tion for  100  acres.  The  lands  of  M'Teer  wer3  assets  for  the  pay- 
ment of  his  debts  ;  and  his  children  cannot  inherit  under  him  until  his 
bona  fide  debts  are  discharged.  If  their  ancestor  received  possession 
from  Sharron  under  the  contract,  and  they  did  not  choose  to  abide  by 
it,  they  ought  to  have  delivered  back  the  lands.  Here,  in  fact, 
Sharron  has  been  reinstated  in  his  right  and  possession  by  legal  trans- 
fer. Tne  sum  for  which  he  sold  the  lands  will  not  extinguish  his  debt 
and  the  legal  incidental  expenses.  If  the  title  derived  from  the  sale 
of  the  administrators  of  Sharron  was  good,  the  personal  representa- 
tives of  M'Teer  were  bound  to  fulfil  the  contract ;  if  it  was  bad,  the 
plaintiff  founding  his  claim  thereon,  is  not  entitled  to  recover.  But 
the  M'Tcers  had  it  in  their  power  to  purchase  at  the  public  sale,  and 
thereby  put  the  right  beyond  all  question.  Nay,  it  was  in  fact  offer- 
ed to  the  eldest  son,  on  payment  of  the  bonds,  before  Sharron  took 
out  his  patent.  The  defendant  has  made  valuable  improvements  be- 
fore the  commencement  of  the  ejectment  in  1800  ;  and  it  would  be 
the  height  of  injustice  to  strip  him  of  them  after  such  great  delay  and 
laches. 

Messrs.  Duncan  and  Bowie  argued  for  the  plaintiffs. 

It  cannot  be  denied  that  the  plaintiff  has  the  earliest  legal  title :  his 
warrant,  application  and  survey,  are  prior  in  point  of  time. 

To  this,  it  is  contended  that  he  has  the  superadded  equitable  right 
of  improvement.  Were  it  necessary,  the  law  would  presume,  that  a 
bill  of  sale  was  executed  for  it :  but  there  is  no  such  necessity. 

In  early  times,  before  1761  or  1762,  lands  held  by  improvement 
were  considered  as  mere  chattels,  and  passed  by  delivery  of  possession, 
in  the  same  manner  as  a  horse,  or  a  cow  would  upon  a  sale.  Repeat- 
ed decisions  have  established,  that  executors  without  a  power  to  sell 
under  the  will,  and  administrators  without  an  order  of  Orphan's  Court, 
could  pass  lands  under  the  prevailing  usage :  and  fair  sales,  have 
always  been  sanctified.  Here  bonds  were  given  with  good  secur- 
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ity,  and  the  money  mnst  be  considered  as  actually  paid.  It  was  not 
an  executory  contract,  and  the  default  in  not  recovering  the  money,  is 
attributable  to  Sharron.  The  absurdity  is  too  gross,  to  assert,  that 
Sharron  by  his  own  act,  against  the  will  of  the  lessors  of  the  plain- 
tiff, might  resume' the  land,  which  he  had  sold,  in  order  to  pay  his 
debt.  M'Teer  after  laying  the  improyement,  had  a  right  to  bargain 
with  the  proprietaries,  and  though  Sharron  has  since  obtained  a  pa* 
tent,  yet  both  he  and  the  defendant  are  trustees  for  the  heirs  of 
M'Teer.  The  family  were  dispersed,  and  knew  nothing  of  the  sale 
under  the  order  of  Orphan's  Court.  Were  it  otherwise,  they  were  not 
obliged  to  attend  the  sale  ;  inasmuch  as  the  administrators  of  Sharron 
had  before  sold  to  their  ancestor,  the  order  was  void  in  itself  :  but  even 
this  order  authorized  the  sale  of  100  acres  of  land  only.  Though  the 
improvement  was  advertised  as  150  acres,  and  conveyed  as  200  acres 
more  or  less,  still  it  must  be  resolved  into  the  quantity,  which  the  admin- 
strators  were  impowered  to  sell :  and  the  warrant  taken  out  by  M'Teer 
in  1753,  shows  that  the  claim  under  the  improvement  did  not  exceed 
100  acres.  The  object  of  Sharron  was  not  to  re-convey  to  M'Teer's 
heirs,  after  he  took  out  his  warrant  on  the  28d  February  1786.  This 
warrant  relinquishes  the  improvement  made  by  his  uncle ;  because  the 
interest  on  the  purchase  money  was  to  be  computed  from  1st  February 
1768,  and  his  uncle  died  before  1753.  Admitting  however  that  this 
meditated  fraud  on  the  commonwealth  could  prevail,  Sharron  is  fore- 
closed by  the  survey  made  on  the  first  warrant  calling  for  the  improve- 
ment, and  he  could  convey  to  the  defendant  no  better  right  than  he  him- 
self had.  If  subsequent  to  his  obtaining  his  first  warrant,  another  per- 
son had  taken  out  a  warrant  for  the  adjoining  lands,  must  not  Sharron 
have  been  contented  with  his  strict  measure  ?  And  is  not  the  appli- 
cation of  William  M'Teer,  expressly  descriptive  of  the  spot  and  made 
near  20  years  before,  entitled  to  the  same  preference  ?  A  warrant  and 
survey  operate  as  notice  to  all  the  world,  of  the  extent  of  the  party's 
pretensions,  and  he  shall  be  bound  thereby.  The  plaintiff  cannot  be 
prejudiced  by  the  sale  to  the  defendant,  who  was  informed  of  the  ad- 
verse claim  before  he  has  paid  his  money,  and  has  retained  part  of  it 
to  await  the  event  of  this  suit :  he  may  moreover  look  to  his  general 
warranty  for  his  indemnification. 

Teates,  J.  delivered  the  charge  to  the  jury. 

It  is  agreed,  that  the  plaintifi^s  legal  title  has  the  priority ;  bat  the 
conflicting  rights  are  grounded  on  the  improvement  claim  of  pre-emp- 
tion of  James  Sharron,  which  will  greatly  influence  the  relative  titles. 


1806]  OF  PENN3YLVANU.  805 

Ic  has  not  been  established,  that  it  was  agreed  between  the  counsel 
in  the  two  suits,  that  the  surviving  administrator  should  apply  to  the 
Orphan's  Court  for  an  order  of  sale  to  complete  the  title.  If  that  fact 
had  been  ascertained,  it  would  have  been  incumbent  on  the  heirs  of 
William  M'Teer  to  have  bid  in  the  land,  or  to  have  raised  it  so  high, 
as  after  deducting  therefrom  the  monies  due  on  the  two  bonds,  the  sur- 
plus payable  to  them  would  have  indemnified  them  for  any  expenditures 
made  on  the  land. 

In  the  early  state  of  the  country,  say  before  1761  or  1762,  titles  by 
improvement  were  considered  to  many  purposes  as  chattels,  and  sold  as 
2such  by  executors  or  administrators,  to  enable  them  to  pay  debts  or 
bring  up  children.     When  these  transactions  have  been  fair  and  honest, 
and  the  consideration  money  has  been  applied  to  discharge  debts  or 
maintain  children,  they  have  been  always  sanctified,  as  between  the 
original  parties,  their  legal  representatives  and  purchasers  under  them. 
In  progress   of  time,  when  improvements  came   to  be  more  respected , 
and  supposed  to  partake  oF  all  the  qualiti^  of  real  estate,  the  rules  as 
to  their  disposition,  and  particularly  as  the  property  of  deceased  ptr- 
SODS,  were  the  same  as  those  of  patented  or  warranted  lands.     But  it 
would  be  difiicult  indeed  to  point  out  a  single   instance,  where  it  has 
been  even  supposed,  that  as  between  the  original  purchasers  of  an  in- 
provement  right,  or  their  legal  heirs,  and  the  vendors,  the  right  would 
vest,  unless  the  money  contracted  for  had  been  paid,  or  a  deed  had  been 
/jiven  transferring  the  interest.     In  all  the  cases  which  have  occurred 
within  my  experience,  or  which  I  have  heard  of,  the  families  of  the  de- 
ceased persoii,  have  reaped  the  substantial  benefits  of  a  fair  sale,  though 
conducted  without  the  instrumentality  of  an  Orphan's  Court,  or  proper 
authority  in  the  will.     The   honest   equivalent  has  been  the  basis  of 
the   usage  which  formerly   prevailed  ;   and  without  it,  in    the  cases  to 
which  my  remarks  are  confined,  the  heirs  of  an  improver  ought  not  to 
be  stripped  of  their  right.     The   present  instance  affords  one  great 
prominent  feature,  that  the   dispute  rests  between  the  children,  of  the 
purchaser,  who  has  not  performed  his  contract,  and  the  vendee  of  the 
administrator  under  a  second  sale. 

Both  M'Teer  and  Sharron  ran  great  risk  in  taking  out  their  first 
warrants  for  100  and  150  acres  of  land.  If  a  third  person  had  ob- 
tained in  the  intermediate  periods,  a  warrant  for  the  adjoining  lands, 
they  would  in  vain  have  objected  there  to  the  extent  of  the  improve- 
ment right.  It  is  certainly  true  that  Sharron  practiced  a  deception 
agadtiBt  the  commonwealth,  by  carrying  the  interest  on  his  purchase 
money  only  as  far  back  as  Ist  February  1768,  instead  of  the  true  com- 
mencement of  his  uncle's  improvement.  His  vendee  has  the  good  for- 
tune to  avail  himself  of  his  possession. 
I,  Vol  IV.  20 
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The  object  of  the  order  of  Orphan's  Court  must  neoessarilj  have  been 
to  sell  the  whole  improyement  with  all  its  rights,  to  their  fullest  extent. 

The  case  then  stands  thus.  William  M'Teer  bought  this  improyemeDt 
from  the  administrators  of  James  Sharron,  for  113L,  and  paid  two 
bonds,  amounting  to  561.  6s.  8d.  Two  other  bonds  of  281.  6s.  8d. 
each,  payable  in  1775  and  1756,  remained  due,  which  were  not  sued 
until  January  term  1773,  when  defences  were  set  up  against  them. 
The  administrators  of  M'Teer  contended  then,  they  were  not  bound  to 
pay,  because  their  intestate  had  got  no  title  by  the  sale.  Now  the 
heirs  insist,  that  a  right  was  vested  thereby  ;  or  in  other  words,  that 
though  the  payment  of  more  than  one  half  of  the  consideration  money 
had  been  resisted,  they  have  all  the  equity  of  fair  and  honest  purchas- 
ers. This  is  not  easily  swallowed.  Notwithstanding  all  this,  Shar- 
ron,  the  administrator,  ought  not,  on  moral  principles,  to  derive  any 
benefit  from  his  sale  under  the  order  of  Orphans  Court,  beyond  reim- 
bursing himself  for  his  expenditures. 

The  account  might  be  thus  stated : 

£.  8.  d. 

Principal  of  the  two  bonds  each  281.  6s.  8d.  56  18  4 

Interest  on  one  bond  from  1st  October  1755,  to  1st 

August  1787,  when  the  lands  were  patented,  81 

years  and  10  months,        -  -  -  -  54  2     4 

Do.        from  1st  October  1756,  to  do.  30  years  and 

10  months,  -  -  -  •  -  52  8     4 

Purchase  money  of  222|  acres  at  151.  10s.  per  100 

acres,        -  -  -  -  -  -       84  10  11 

Interest  thereon,  say  for  a  year,  -  -  2     14 

Sharron  appears  by  the  docket  to  have  paid  the  costs 

of  the  two  suits,  -  -  -  -      12  19     0 


&.  212  15     3 


To  this  must  be  added  the  surveying  and  office  fees 
and  incidental  expenses  ;  and  the  sums  paid  by  de- 
fendant for  the  land  by  instalments,  must  be  re- 
duced to  cash.     The  whole  aggregate  would 
amount  at  least  to,  •  -  -  iS.  42      4      9 


^ 


Consideration  in  the  defendant's  deed,  £.  255      O      0 

So  that  though    Sharron  conceived  himself  driven  to   the     ne- 

eessi^  of  an  application  to  the    Orphan's  Court,  he     has    been 

subjected  to    expenses,  instead  of    reaping  any    personal  ad:Tmn* 

tage  therefrom.    By  the  second  sale,  he  intended  to  secure    the 
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debts  due  to  his  intestate,  and  directed  informatiom  to  be  given  to  tlie 
lessors  of  the  plaintiff  that  the  land  would  be  conreyed  to  them,  on 
dieir  discharging  the  debts  due  thereon  from  the  estate  of  their  father. 
According  to  the  accoant  given  by  one  of  the  witnesses,  the  same 
offer  was  personally  made  by  Sharron  to  the  eldest  son  in  1787,  who 
wholly  refused  the  same.  His  first  warrant  was  taken  oat  on  the  23d 
February  1786.  The  other  children  were  scattered  about  in  different 
states. 

After  all  this,  ought  an  honest  purchaser,  who  has  made  many  and 
Tftbable  improvments,  without  notice,  be  disturbed  in  his  possession 
after  a  lapse  of  many  years  ?  The  plaintiff's  counsel  urge,  that  he 
may  avail  himself  of  his  general  warranty,  and  the  98/.  yet  remain- 
ing unpaid  of  the  purchase  money.  But  it  is  highly  questionable, 
whether  he  could  entitle  himself  to  compensation  for  his  improvments 
under  the  coyenant  of  general  warranty.  This  point  is  »ubj%Adice^ 
in  three  eases  in  bank. 

The  only  real  difficulty  respects  the  57f  acres,  surveyed  on  Sharron's 
second  warrant,  whether  the  plaintiff  is  not  intitled  thereto  under  his 
prior  appUeation  and  survey  ?  If  their  application  had  been  taken 
oat  between  the  first  and  second  warrants  of  Sharron,  I  should  have 
deemed  it  intitled  to  a  preference,  if  it  had  been  prosecuted  in  a 
reuonable  time  by  a  survey.  But,  considering  that  Sharron  the  elder 
woold  have  been  intitled  to  800  acres  by  virtue  of  his  settlement  and 
improvment,  ander  the  usage  of  the  proprietary  land  office,  that  the 
r^isal  by  William  M'Teer  and  hia  representatires  to  pay  a  just  debt 
has  led  to  the  present  difficult,  and  more  especially  that  the  conduct 
of  William  M'Teer  in  taking  out  an  application  in  1767,  could  not 
possibly  be  inflonced  by  any  thing  done  subsequently,  and  consequent* 
that  his  money  was  not  paid  from  a  confidence  of  any  foreclosure  as 
to  any  future  skdverse  right,  I  incline  to  think,  that  tor  these  57 f  acres 
abo,  a  verdict,  should  pass  for  the  defendant.  The  children  of  M'Teer 
should  have  tendered  the  money  due  from  their  father,  before  they 
coold  hope  to  conrert  the  d^endant  into  a  trustee. 

Verdict  for  the  defendant. 
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SEPTEMBER  TERM  1806,  AT  PITTSBURGH. 

FOR  THB  WESTERN  DISTRICT. 
CORAM — SMITH   AND  BRACEEKRIBaE,  JUSTICES. 


«»  •  *• 


Joseph  Patterson,  for  the  use  of  DuNNiNa  M'Nair  agaimt  James 
Sample,  sheriff,  and  Andrew  Robertson,  special  bail  of  Edward 

Jackson. 

Recognizances  of  bail  do  not  bind  lands  from  their  caption,  but  from  the  judgments  on 
scire  facias  btought.  The  court  will  not  direct  the  appropriation  of  money  arising 
on  sheriff's  sales,  in  a  summary  way,  when  the  facts  are  controverted,  unless  the 
pirty  has  no  otlier  remedy. 

Appeal  from  the  decision  of  Smith,  J.  on  a  case  stated,  at  a 
Circuit  Court,  held  in  Allegheny  county,  in  November  1802,  as. fol- 
lows : 

In  this  suit,  a  venditioni  exponas  issued  in  the  Circuit  Court, 
returnable  to  March  term  1802,  to  sell  lands  of  James  Sample,  tIs,' 
No.  3,  8,  16  and  19,  in  the  4th  district  of  depreciation  lands,  com- 
monly called  Cunningham's  district.  The  sheriff  returned,  that  he 
had  sold  the  lands,  and  had  the  money  ready  in  court,  to  pay  as  may 
be  ordered.     The  facts  were  these : 

On  the  4th  November  1795,  the  defendant,  James  Sample,  mort- 
gaged the  lots  now  levid  on  and  sold,  viz.  No.  8,  8,  16  and  19,  to 
James  Burd,  but  the  mortgage  was  not  recorded  until  18th  March 
1301.     On  the  20th  September  1798,  in  the  Court  of  CommoD  Pleas, 
in  and  for  the  county  of  Allegheny,   in  which  county   the  lands  lie, 
James  Sample  aforesaid,  became  special  bail  for  Edward  Jackson,  at 
the  suit  of  the  plaintiff.     Jackson  afterwards  removed  this  action  to 
the  Supreme  Court,  hj  habecis  corpus ;  and  on  the  2d  May  1799,  the 
said  Sample  and  Robertson  entered  bail  above  in  the  same    action, 
In  November  1800,  judgment  was  entered  against  Jackson,  and  a  ca. 
sa.  issued  to  December  term  1800,  against  him.     A  scire  ftzczns  is- 
sued against  the  special  bail,  on  the  28th  February  1801,  returnable 
to  the  third  Monday  In  March  1801,  and  judgment  was  entered   thereon 
on  the  14th  November  1801. 

The  question  was,  shall  the  mortgagee,  be  satisfied  out  of  the  sales 
of  this  land  ? 

James  Burd,  the  mortgagee,  by  Steel  Sample,  his  attorney,  prayed 
the  court  to  order  full  satisfaction  of  the  mortgage  aforesaid,  out  of 
the  monies  received  by  the  sheriff  from  the  sale  of  the  mortgaged 
premises,  which  was  opposed  by  the  plaintiff  in  this  action. 

On  argument,   Smith,  J.    declared  his  opinion   in  the     Oircmt 
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Coart,  that  by  the  neglect  of  the  mortgagee,  the  judgment  creditor 
was  entitled  to  the  monies  arising  from  the  sale,  but  desired  that  the 
point  shoald  be  reserved  for  the  opinion  of  the  coart  in  Bank. 

The  appeal  was  entered  accordingly  in  Bank,  bat  the  counsel  for 
the  plaintiff,  objected  to  the  regularity  thereof,  for  want  of  the  certifi- 
cate of  counsel,  agreeably  to  the  Circuit  Court  act.  4  St.  Laws  862. 

The  following  supplement  was  agreed  to  be  added  to  the  case 
stated ;  and  with  this  addition,  the  appeal  was  to  be  considered  as  hay- 
ing been  regularly  made  to  the  Supreme  Court. 

The  original  writ  in  the  action  above  stated,  was  directed  to  the  said 
James  Sample,  then  sheriff  of  Alleghany  county,  in  which  county  the 
lands  suld  are  situate.  Sample,  the  sheriff,  arrested  Jackson «  the  de- 
fendant, and  committed  him  to  gaol.  The  gaoler  suffered  him  to  es- 
cape, the  said  Andrew  Robertson  being  the  then  jailor,  and  the  said 
Sample,  being  the  sheriff. 

Sample  became  special  bail  in  the  court  below,  on  the  20th  Septem- 
ber 1798,  and  after  the  removal  of  the  cause  by  habeas  corpus  on  be- 
half of  the  defendant,  Sample  and  Bobertson  became  bail  above  on 
the  2d  May  1799,  this  last  entering  of  bail  being  after  Sample's  of- 
fice of  sheriff  expired.  On  the  31st  October  1800,  judgment  was  en- 
tered against  Jackson,  and  process  issued  thereupon,  protU  records  of 
Circuit  Court. 

The  appeal  was  now  argued  by  Messrs.  Addison  and  Sample  for  the 
mortgagee,  and  by  Mr.  Boss,  for  the  judgment  creditor  in  the  action. 

For  the  mortagee,  three  points  were  made.  1.  That  a  recognizance 
of  bail  binds  lands,  only  from  the  judgment  on  the  scire  facias,  2. 
A  judgment  creditor  is  neither  a  purchaser,  nor  to  be  considered  in 
tbe  light  of  a  mortgagee.  8.  An  unrecorded  mortgage  is  good  and 
▼alid  against  the  mortgagor,  and  all  others  claiming  under  him,  ex- 
cept subsequent  purchasers  and  mortgagees. 

1.  The  case  of  Campbell  v.  Bichardsou,  1  Dall.  181,  which  was  de- 
termined on  full  argument,  by  Mr.  President  Shippen,  in  the  Common 
Pleas,  establishes,  that  recognizances  of  bail  only  binds  lands  from  the 
JQ'lgments  obtained  on  the  scire  facias. 

The  grounds  of  that  resolution  are  fully  reported,  and  are  unneces- 
aary  to  be  detailed  at  length.  But  the  general  opinion  of  convey- 
ancers and  lawyers  for  a  long  course  of  years,  our  act  to  prevent 
frauds  and  perjuries  made  in  1772,  copying  minutely  the  English 
auktute  of  29  Car.  2,  c.  3,  as  to  judgments  binding  lands,  and  omit- 
ting the  claose  respecting  recognizances,  and  the  relative  dignity  of 
judgment  debts  and  of   those  upon  recognizance,  as  to  deceased 
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persons,  being  settled  bj  law,  must  be  admitted  to  be  powerful  argu- 
ments in  favor  of  that  decision.  The  late  aot  of  assembly,  passed 
19th  April  1794,  §  14,  also  gives  a  preference  to  judgments,  over 
recognizances,  when  it  prescribes  the  manner  and  order  of  paying  the 
debts  of  deceased  persons.     3  St.  Laws.,  527. 

Ghreat  inconvenience  would  arise  from  locking  up  property  from 
alienation  in  a  commercial  and  agricultural  state.  Recognisances  of 
bail  are  usually  taken  in  double  the  sum  demanded.  When  they  are 
taken,  it  is  uncertain  whether  the  lands  of  the  principal  may  ever  be 
affeted  thereby.  Nothing  may  be  recovered  in  the  suit  against 
the  principal,  or  he  may  be  surrendered  by  his  bail.  A  small  sum  may 
be  recovered,  though  the  bail  may  be  very  high  ;  and  the  extent  of 
the  recognizance's  binding  force  can  never  be  ascertained  at  the  time 
of  caption.  If  the  plaintiff's  doctrine  be  correct,  no  prudent  man 
would  become  special  bail  for  another ;  and  if  he  even  chose  to  run 
the  hazard,  no  man  under  his  alienation  would  be  secure  in  his  pur- 
chase. The  common  law  of  England  only  binds  here,  when  it  is  ap- 
plicable to  our  local  situation. 

2.  If  a  creditor  by  judgment  buys  in  the  first  mortgage,  he  shall 
not  tack  this  to  his  judgment  as  a  third  mortgagee  may.  He  did  not 
lend  his  money  on  the  credit  of  the  land,  and  has  no  present  right 
therein:  he  cannot  be  called  a  purchaser.     2  Wms.  491. 

The  same  principle  is  established  in  2  Yem.  564.  .  A  judgment  is 
only  a  general  security ;  not  a  specific  lien  upon  land.  A  bona  fide 
purchaser  under  an  agreement  shall  not  be  postponed  to  a  judgment 
creditor.  1  Wms.  277.  In  Roger's  lessee  v.  Gibson  and  Lea,  tried 
in  Fayette  county,  in  October  1804,  it  was  determined  by  Yeates  and 
Smith,  Justices,  upon  argument,  that  a  judgment  creditor  was  not  a 
purchaser  or  mortgag3e  under  the  act  of  assembly  of  18th  March  1775. 
1  Dall.  St.  Laws  703. 

8.  Under  the  old  act  for  acknowledging  and  recording  of  deeds, 
passed  in  1715,  no  deed  or  mortgage,  or  defensible  deed  in  the  nature 
of  mortgages,  thereafter  to  be  made,  shall  be  good  or  suflBcient  to  con- 
vey or  pass  any  freehold,  or  inheritance,  or  to  grant  any  estate  for  life 
or  years,  unless  such  deed  be  acknowledged,  or  proved  and  recorded 
within  six  months  after  the  date  thereof,  in  the  county  where  such 
lands  lie.  lb.  112.  But  in  the  noted  case  of  Levinz  v.  Will,  1  Dall. 
480,  it  was  solemnly  determined,  that  a  mortgage,  though  unrecorded 
within  six  months,  would  be  valid  against  the  mortgagor,  and  all  other 
persons,  except  a  subsequent  grantee  or  mortgagee,  whose  deed  or 
mortgage  was  regularly  recorded,  lb  485.    By  the  act  of  1775,  an 
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unrecorded  mortgage  binds  from  its  date,  if  recorded  before  a  sabse- 
qoent  mortgage.  In  the  principal  case,  the  mortgage  to  Bard  was  re- 
corded on  the  18th  March  1801,  and  the  judgment  on  the  scire  facias 
wtt  Dot  obtained  until  14th  November  following. 

All  fltatutee  made  in  pari  materia^  shall  be  considered  together  as 
one  aet.  The  act  of  1775,  explains  the  act  of  1715 ;  and  as  far  as  it 
goes,  alters  and  repeals  it.  Exprtasio  unius  tat  exclnsio  aiieritu. 
The  object  of  the  legislature  is  declared  in  the  preamble  of  the  act  of 
1T75,  that  it  was  meant  to  guard  ^'  against  prior  and  secret  convey- 
aoces  and  fraudulent  incumbrances." 

The  plaintiff  in  the  suit  is  presumed  to  know  the  law,  that  a  recog- 
oittDce  of  bail  does  not  bind  lands  from  the  caption,  and  therefore 
cannot  be  injured.  In  addition  thereto,  the  purchaser  knew  of  the 
mortgage  being  recorded  before  judgment  was  held  on  the  scire  facias. 
And  it  is  of  no  moment  to  him,  how  the  purchase  money  is  applied. 
He  that  has  notice,  has  no  equity  at  all.  Gilb.  Rep.  15.  Notice  of 
i  judgment,  though  not  docquetted,  will  bind  a  purchaser,  notwithstand- 
the  express  words  of  the  statute  of  4  and  5  Wil.  and  Mary,  c.  20,  § 
3,  by  which  it  is  declared,  that  judgments  not  docquetted,  shall  not 
affect  lands,  as  to  purchasers  or  mortgagees.  8  Equ.  Abr.  684.  So 
one  having  a  second  mortgage  registered,  having  notice  of  a  first  unreg- 
istered deed,  shall  not  set  it  aside  though  the  statute  of  7  Ann.  c.  23, 
gives  preference  to  the  deed  first  registered.  Gowp.  712.  2  Atky. 
275. 1  Burr.  474.  A  purchaser  with  notice,  must  ever  stand  in  the 
place  of  the  original  party. 

Arguments  for  the  plaintiff  in  the  action. 

This  is  a  case  wherein  a  sheriff  liable  by  the  default  of  his  gaoler,  be- 
came special  bail.  The  plaintiff's  debt  was  large,  and  not  one  third 
part  of  it  is  recovered.  Now  it  is  attempted  to  diminish  it  5001.  more, 
tand  thus  eventually  lose  it.  The  practice  would  lead  to  collusion  be 
ween  the  bail,  who  was  the  mortgagor,  and  the  mortgagee.  It  is  the 
interest  of  both,  to  strip  the  creditor  of  his  debt. 

At  common  law  a  recognizance  bound  lands  from  the  time  it  was 
entered  into.  It  was  acknowledged  before  a  judge  or  other  officer, 
having  aathority  for  that  purpose,  and  enrolled  in  a  court  of  record. 
2Bac.  687.  Old  edit.  830.  When  entered,  a  recognisance  took  effect 
from  its  first  acknowledgment,  and  bound  persons  and  lands  from  that 
time.  Hob.  195, 196.  In  Baskerville  v.  Brocket,  Cro.  Jac.  449,  it  was 
argued,  whether  if  execution  be  sued  out  against  the  lands  of  the  bail,  it 
shodd  bind  the  lands,  which  he  had  at  the  time  of  the  recognizance 
nade,  though  they  were  alien  afterwards.    It  does  not  appear  by  that 


312  CASES  IN  THE  SUPREME  COURT  [180< 

book,  that  the  point  iraa  detennined.  It  is  true  in  the  abridgement  of 
that  case  in  3  Dany.  317,  it  is  said  to  have  been  adjudged,  that  the 
lands  were  not  liable  ;  but  in  Poph.  132,  it  appears,  that  Montagae, 
C.  J.  and  Groke,  J*  were  of  opinion,  that  the  lands  leased  were  bound 
by  the  recognizance;  though  Houghton,  J.  thought  diflferently.  And 
this  report  of  the  case  has  been  adopted  by  Lord  Chief  Baron  GomyoB, 
in  the  1st  vol.  of  his  digest,  (old  edit.)  502,  (new  edit.  708.)  See  Gilb. 
Excheq.  83. 

The  18th  erection  of  the  stat.  of  29  Gar.  2,  c.  3,  (  3  Ruff.  Stat. 
386,)  declares,  that  recognizances  shall  bind  lands  in  the  hands  of  any 
purchaser,  bona  jide^  and  for  valuable  consideration,  but  from  the 
time  of  enrolment.  But  this  provision  arose  from  the  practice  of  the 
courts. 

By  an  act  passed  23d  September  1783, 2  St.  Laws  147,  mortgages 
unrecorded  between  1st  January  1776  and  18th  June  1778,  which 
should  be  recorded  within  six  months,  were  declared  to  be  valid,  except 
against  any  subsequent  judgment,  statute  recognizance,  &c.  which 
clearly  shows  the  sense  of  the  legislature  as  to  the  binding  force  of  re- 
cognizances. The  act  of  5ih  March  1790,  declares,  that  recognizances 
given  by  sheriffs  and  coroners,  when  filed  in  the  office  of  the  prothono- 
tary  of  the  Supreme  Court,  shall  be  in  nature  and  effect  of  judgments, 
obtained  in  the  Supreme  Court,  and  shall  bind  their  lands.  2  St.  Laws 
771.  And  the  llth  section  of  the  act  of  6th  March  1778,  (1  St.  Laws 
759,)  is  made  on  the  ground  of  a  recognizance,  affecting  lands,  like  a 
judgment  or  extent ;  and  they  are  classed  together.  But  a  previous  act 
had  passed  on  the  28th  January  1777,  which  declared  the  common 
law  to  be  in  force  here.  1  St.  Laws  723. 

It  is  not  contended,  that  courts  can  legislate  or  mould  their  adjudi- 
cations, so  as  to  guard  against  inconveniences.  But  if  recognizanees 
do  not  bind  from  their  caption,  what  will  become  of  those  taken  in 
criminal  cases,  or  in  the  Orphans'  Court  ?  The  parties  and  their  sure- 
ties may  sell  their  land,  and  remove  out  of  the  state.  This  would  be 
a  serious  mischief,  in  the  administration  of  justice. 

As  to  Campbell  v.  Richardson,  it  is  the  authority  of  an  inferior 
jurisdiction  :  and  notwithstanding  what  is  said  there  about  the  debts 
of  living  and  deceased  persons,  it  is  certain,  that  the  same  priority 
does  not  exist  in  payment  of  the  debts  of  the  former,  as  of  the  latter. 

It  must  be  confessed,  that  in  Levinz  v.  Will,  the  doctrine  was  novel, 
and  seems  to  contravene  the  plain  words  of  the  act  of  1715,  which 
avoids  all  mortgages  unrecorded  in  six  months.  Many  things  are 
said  in  it,  which  are  besides  the  point  before  the  court,  and  are  there- 
fore extrajudicial. 

As  to  Rogere's  lessee  v.  Gibson   and  Lee,  it  was  not  the  ease 


r- 


1806]  OP  PRNNSYLVANIi.  313 

of  a  mortgage,  bat  an  absolute  deed.  The  possession  of  Lea  there 
was  material,  and  would  put  a  creditor  on  enquiry.  The  determination 
waa  mtder  the  act  of  1775,  and  not  of  1716  ;  and  the  two  laws  must  not 
be  confounded.  Mortgages  unrecorded  take  no  effect.  But  it  is 
otherwise  as  to  deeds,  under  the  law  of  1715. 

A  recognizance  enrolled,  after  the  time  for  enrolling  it  was  elapsed, 
kas  been  postponed  to  a  judgment  obtained  before  the  enrolment,  that 
the  creditor  might  not  complain  of  wrong  done  him  by  the  order  for 
eorolling  the  recognizance.  2  Yem.  284. 

It  is  a  rule,   that  whenever  equity  permits  a  recognizance   to  be 

enrolled,  after  the  time  is  out«  it  will  not  be  suffered  to  affect  an  inter- 
ranmg  purchaser.  1  Wms.  840.  S.  0.  2  Vern.  750.  Whoever  con- 
ceals his  incumbrance  shall  be  postponed.  2  Yem.  370. 

A  recognizance  of  bail  becomes  of  no  force  by  entry  of  the  judg- 
ment agaiDst  the  principal :  but  when  a  ca.  sa.  is  taken  out,  it  is  notice 
to  the  bail ;  and  if  the  principal  dies  after  aVa.  sa.  returned  non  est 
invtnius,  the  bail  is  fixed.  Stra.  511,  717.  It  is  sufficient  for  the 
plaintifi's  purpose  here,  if  the  lands  of  the  bail  are  bound  on  the  return 
of  die  ca.  sa.  or  even  at  the  time  of  issuing  the  seii^e  facias.  A  sur- 
render of  the  principal  on  the  scire  facias^  is  ex  speciali  graiiaj 
and  cannot  be  pleaded.  1  Lord  Raym.  156.  On  the  surrender,  the 
costs  on  the  scire  facias  must  be  paid.  The  judgment  on  the  scire 
facias ^  is  only  an  award  of  execution,  for  the  debt  recovered  against 
the  principal.    Lilly's  Ent.  880. 

The  plea  to  a  scire  facias  is  nul  iiel  record,  which  implies  that 
the  recognizances  is  a  debt  of  record.  On  the  ca.  sa.  being  returned 
N.E.L,  the  sum  recovered  becomes  an  absolute  debt  on  record.  It 
lounds  strangely  to  assert,  that  the  lands  of  the  bail  are  not  bound, 
until  the  award  of  execution  against  them,  when  the  judgment 
against  them  neither  augment  nor   decreases  the  debt  of  record. 

Our  laws  uniformly  speak  of  recognizances  binding  lands  and  as 
ve  have  no  statutes  merchant  or  staple  here,  they  can  only  refer  to 
recognizances  of  bail.  Both  before  and  since  the  revolution,  they 
have  been  considered  as  having  preference  to  debts  due  by  deceased 
persons. 

But  a  previous  question  will  occur.  Have  the  court  the  power  to 
interfere  between  the  contending  parties  in  this  summary  mode  ?  The 
purchaser  had  taken  possession  of  the  land,  and  runs  the  risk  of 
this  concealed  mortgage.  Notice  was  not  given  thereof  at  the  time  of 
sale.  The  application  now  is  adverse  to  the  purchaser,  and  is  ground- 
ed on  the  equitable  discretionary  powers  of  the  court. 

The  plaintiff  also  has  strong  equity.     His  attorney,  if  he  had  known 
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of  the  mortgage,  iroaldnot  have  accepted  Sample  as  special  bail.     The 
negligence  of  a  mortgagee  will  postpone  him  both  at  law  and  in  equity. 
1  Term  Rep.  762.     Even  notice  to  a  purchaser  cannot  make  that 
good,  which  is  void  in  itself.     5  Go.  60.     A  mortgagee  not  receiviDg 
title  deeds,  will  be  postponed  on  account  of  the  false  credit  which  he 
gives  to  the  party.     1  Wms.   894-5.     Here  the  security    of  Bard  is 
gone  at  law,  and  he  will  be  held  to  strict  terms,  before  be  will  be  per- 
mitted to  injure  third  persons.     The  court  will  not  interpose  for  such 
purpose.     He  asks  in  effect,  that  the  sheriff  should  be  absolved  from 
his  responsibility,  for  his  misconduct  in  office.     He  was  liable  for  the 
whole  debt  for  suffering  an  escape  on  mesne  process.     If  he  had  sold 
these  lands  bona  fide  and  without  notice,    the  purchaser  would  have 
held  them  exempted  from  the  mortgage,  if  he  put  his  deed  first  upon 
record.     Why  should  not  a  sale  by  the  sheriff  produce  the  same  effect, 
on  pure  principles  of  equity  ?    Under  the  supplmentary  case,  the  mat- 
ter is  viewed  as  if  the  mortgagee  had  sued  out  his  scire  facias  \  but 
the  authority  of  the  court  to  interfere  in  the   present  mode  is  wholly 
denied.     If  lands,  are  sold  on  a  puisne  judgment,   the  court  cannot 
direct  the  monies  arising  thereupon   to  be  applied   to  the  payment  of 
the  elder  judgments.     It  is  incumbent  on  the  purchaser  to  look  to  the 
records,  and  he  buys  at  his   own  risk,   subject   to  the  elder  judgments. 
Under  the  sheriff's  sale,  the  purchaser  only  becomes  vested  with  the 
interest  and  right,  which  the  debtor  had  at  the  time  of  the  judgment 
rendered  against  him,  on  which  the  sale  is  founded.     No  inconvenience 
can  arise  on  the  score  of  recognizances ;  they  are  not  incumbrances  of 
a  dormant  nature;  they  are    accessible   to  in  every   instance    in 
Pennsylvania. 

The  counsel  of  the  mortgagee  in  reply. 

Why  was  this  case  stated,  if  it  was  not  intended  that  the  court 
should  decide  on  it?  Why  was  Judge  Smith  called  on  to  determine 
the  legal  question  in  the  Circuit  Court,  and  then  reserve  it  for  the 
opinion  of  the  court  in  bank  ?  Why  was  the  supplementary  case  filed, 
if  no  resolution  was  meant  to  be  had  upon  it?  The  truth  is,  that  all 
the  courts  of  justice  are  in  the  habit  of  directing  the  appropriation  of 
monies  arising  on  sheriff's  sales,  where  the  money  is  brought  into  court 
for  that  purpose.  The  court  are  guardians  of  the  contending  parties, 
of  the  sheriff,  and  all  persons  having  legal  incumbrances,  as  well  as 
of  the  purchaser.  The  act  of  the  court  can  do  no  injury.  The  sheriff, 
as  appeal's  by  the  the  case  first  stated,  has  returned  that  he  has  the 
money  ready  in  court  to  pay  as  may  be  ordered,  and  the  plaintiff, 
the  mortgagee  and  purchaser,  appear  in  court  by  their  counsel, 
and  are  fully  heard.     AU  the   material    facts  have  been  stated 
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fiillj,  on  which  the  court  below  proceeded,  and  have  been  restated,  at 
tht  desire  of  the  plaintiff. 

A  few  of  the  obserrations  will  be  replied  to.  The  act  of  28  th  Jan- 
uirj  1777,  only  declared,  that  the  common  law  and  such  of  the  stat- 
ute laws  of  England,  es  hare  theretofore  been  in  force  in  the  proT- 
inoS)  shall  be  extended.  It  is  well  known,  that  ereiy  part  of  the 
eommon  law  has  not  been  adopted  in  this  state. 

The  act  of  10th  June  1778,  does  not  define  the  time  when  recogni- 
sances bind  lands.  It  is  agreed  they  have  a  binding  force ;  bat 
whether  they  have  their  operation  immediately  on  their  caption,  or 
afterwards  upon  the  judgment  on  the  scire  faciasy  is  a  point  on 
which  we  disagree. 

The  same  remark  applies  to  the  acts  of  6tb  March  1778,  and  of 
2Sd  September  1788.  These  laws  were  severally  of  a  temporary  na- 
ture, and  preceded  in  point  of  time,  the  decision  in  Campbell  t. 
Biohardson,  which  took  place  in  June  term  1786.  No  inference  £a- 
Torable  to  the  plaintiff's  cause  can  be  deduced  from  the'act  of  5th  March 
1T90,  but  the  reverse.  If  the  recognizances  of  sheriffs  and  coroners 
bound  their  lands  ipso  facto  from  the  times  of  being  entered  into,  it 
was  idle  and  superfluous  in  the  legislature  to  declare,  that  they 
should  have  such  operation,  and  be  in  nature  and  effect  of  judgments 
in  the  Supreme  Court.  The  plea  of  nul  iitl  record  to  a  scire  facias 
upon  a  recognizance  of  bail,  proves  nothing.  It  certainly  was  a  rec- 
ord when  filed,  but  whether  it  bound  the  lands  of  the  cognizor  from 
the  caption,  or  at  a  subsequent  period,  is  a  question  widely  different. 

As  to  the  plaintiffs  pretended  equity,  he  had,  it  is  true,  a  right  of 
action  against  the  sheriff  for  the  escape  of  Jackson,  upon  mesne  pro- 
cess ;  but  if  Jackson's  circumstances  were  bad,  little  could  be  recover- 
ed from  him.  There  is  a  most  striking  distinction  between  an  escape 
on  mesne  and  judicial  process,  in  a  suit  against  a  sheriff.  It  cannot 
be  pretended,  that  the  situation  of  the  plaintiff  was  deteriorated,  by 
accepting  Sample  and  Robertson  as  special  bail,  instead  of  bringing 
an  action  against  the  sheriff  or  gaoler.  At  the  time  of  the  escape, 
the  sheriff's  recognizance  was  taken  in  the  sum  of  2000/.,  and  the 
property  of  the  two  defendants  has  been  sold  by  the  late  sheriff  of 
Allegheny  county  to  the  amount  of  11,000  dollar^.  The  simple  ques- 
tion awaiting  the  decision  of  the  court  is,  has  the  plaintiff  in  the  suit, 
•r  the  mortgagee,  the  first  lien  on  the  lands  sold  ? 

Brackenridge,  J.  This  court  has  not  exercised  the  power  of  ap« 
propriating  the  money  arising  6rom  sales  made  by  sheriffs. 

Tilghman«  C.  J.  Such  power  has  certainly  been  frequently  used, 
^ch  was  confirmed  by  Yeates  and  Smith,  Justices,  who  on  being  ap- 
pealed to,  said,  it  was  matter  of  constant  practice  in  Bank. 
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Tilghman,  G.  J.  It  does  not  appear  to  me  that  the  facts  are 
saffidentlj  stated,  to  enable  us  to  form  an  opinion  on  them.  This 
forms  an  insuperable  objection  against  exercising  the  summary  powers 
of  the  court  in  a  case  of  this  nature.  I  think,  however,  the  opinion 
of  Mr.  President  Shippen,  in  Campbell  v.  Richardson,  cannot  now  be 
shaken,  as  to  the  period  when  a  recognizance  binds  the  lands  of  the 
bail.  We  have  never  adopted  the  whole  of  the  common  law  in  this 
government.  Husband  and  wife  selling  the  lands  of  the  feme  with- 
out levying  a  fine,  and  the  dower  of  a  married  woman  being  subjected 
to  the  payment  of  the  debts  of  the  deceased  husband,  form  instances  of 
this  kind.  The  difficulty  here  is,  whether  equity  would,  under  circum- 
stances similar  to  the  present,  uphold  this  mortgage  against  the  judg- 
ment creditor,  who  is  said  to  have  been  injured  by  the  negligence  of 
the  mortgagee  ?  This  is  my  great  doubt. 

Brackenridge,  J.  According  to  the  usage  of  Pennsylvania,  recog- 
nizances do  not  bind  from  theircaption;  and  such  was  always  my 
opinion. 

In  the  case  of  the  United  States  v.  NichoUs,  this  court  made  an 
order,  that  this  commonwealth  should  be  preferred ;  but  the  fac*wS 
were  there  fully  stated.  I  cannot  however  see,  that  the  court  can 
make  any  order  where  a  sale  of  lands  has  been  made  under  a  later 
judgment.  Such  creditor  cannot  by  his  sale  affect  the  earlier  liens  of 
prior  judgment  creditors,  whose  earlier  demands  must  be  first  satisfi- 
ed before  such  sale  can  be  validated. 

Smith,  J.  I  think  no  sale  under  a  later  judgment  can  affect  prior 
judgments,  unless  they  are  fully  paid  by  the  sale. 

Yeates,  J.  was  silent,  from  his  connection  with  James  Bard,  who 
was  his  brother-in-law.  But  his  opinion  did  not  go  to  the  extent  aid 
down  by  the  two  last  mentioned  judges. 

Curia  culvtsare  vuli. 

On  the  next  day  Tilghman,  C.  J.  delivered  the  opinion  of  himself 
and  Brackenridge,  J. 

In  this  case,  the  plaintiff  having  obtained  judgment  against  tlie  de- 
fendant, levied  on  his  land,  and  had  it  sold  by  execution.  The  money 
being  in  the  hands  of  the  sheriff,  a  motion  was  made  to  the  Oircnit 
Court  of  Allegheny  county,  that  the  balance  du^  on  a  mortgage  exe- 
cuted l>y  the  defendant  to  James  Burd,  dated  ith  November  1795, 
which  was  not  recorded  till  13th  March  1801,  should  be  paid  to  him. 
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Neither  the  sheriff  nor  purchaser  have  made  any  application  to  the 
court,  nor  does  the  plaintiff  consent  to  the  decision  of  the  dispute  be- 
tween him  and  the  mortgagee  in  this  summary  way. 

It  appears  too,  by  the  argument  which  has  taken  place,  that  the 
parties  are  at  variance  with  respect  to  several  facts,  which  might  ma- 
terially influence  the  court  in  their  decision.  If  there  was  no  dther 
mode  for  the  mortgagee  to  obtain  redress,  we  might  be  induced  to  pro- 
ceed to  a  decision,  having  first  directed  the  controverted  facts  to  be  as- 
certained by  a  jury.  But  as  the  mortgagee  has  a  plain  and  simple 
remedy  by  proceeding  in  the  usual  way  on  the  mortgage,  we  think  it 
most  proper  to  leave  him  to  that  remedy,  without  making  any  order  for 
payment  of  the  money,  and  without  intimating  any  opinion  as  to  the 
merits  of  the  dispute. 


<  »  ♦  ^  »■ 


Philip  Auohenbougu,  plaintiff  in  error  against  Robert  Johnstok 

and  Edward  Johnston. 

In  trespass    quare  dawtwn  fregit^  an  inofficial  prirate  sanrey  is  evidence  to  show  the 
extent  of  tho  party ^8  possession. 

Writ  of  error  to  the  Court  of  Common  Pleas  of  Beaver  county. 
The  action  was  trespass  qtiare  clauaum  fregil^  to  which  the  defen- 
dant pleaded  non  cul  et  liherum  tenemenium, 

A  bill  of  exceptions  was  sealed  upon  the  trial  as  follows,  by  the 
president  of  the  court. 

On  the  trial  of  this  action,  the  defendant  offered  in  evidence  to 
maintain  the  said  issues,  a  private  survey  made  at  his  request  by 
,  comprehending  the  land  whereon  the  trespass  in  this  case 
[6  alleged  to  have  been  committed,  as  well  as  the  dwelling  house  of 
the  defendant,  in  which  house  he  was  settled  and  resided  in  the  year 
1796,  and  hath  continued  to  reside  since  that  period ;  and  prayed  the 
court  to  admit  the  same  survey  as  evidence  to  maintain  the  said  issues. 

To  this  the  counsel  for  the  plaintiffs  did  object ;  for  that  it  had  ap- 
peared in  evidence,  that  the  defendant  had  in  the  year  1796,  made  an 
actual  resident  settlement  on  a  certain  tract  of  land  containing  400 
acres,  which  had  been  surveyed  for  Dr.  William  Shippen  on  the  14th 
March  1795,  in  pursuance  of  a  warrant  dated  14th  April  1792,  agree* 
ably  to  an  act  of  general  assembly  of  this  commonwealth,  passed  3d 
April  1792,  and  is  situated  on  the  north  and  west  of  the  rivers  Ohio 
and  Allegheny  and  Conewango  creek  ;  and  that  the  defendant  having 
settled  on  such  tract,  being  land  by  the  same  act  of  general  assembly 
offered  to  sale  to  persons  who  will  cultivate,  improve,  and  settle  the 
same,  or  cause  the  same  to  be  cultivated,  improved,  and  settled,  was 
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ciroumscribed  by  the  bounda  of  the  suirej  so  made  in  pursuance  of  the 
same  warrant,  and  could  not  in  virtue  of  his  said  settlement,  derive  title 
to  any  lands  out  of  the  limits  of  such  survey,  whether  such  settlement 
and  improvement  might  enure  to  the  benefit  of  the  warrantee,  or  in  de- 
fault of  the  warrantee  to  the  settler ;  whereupon  they  prayed  the  court 
to  overrule  the  testimony  so  offered.  And  the  court  sustained  the  objec- 
tions to  the  said  testimony  so  as  aforesaid  offered  and  overruled  the  same. 
To  which  opinion  of  die  court  so  as  aforesaid  given,  the  counsel  for 
the  defendant  did  except,  and  prayed  &e  said  president  and  his  associ- 
ates to  put  their  seals  to  the  exceptions  aforesaid,  according  to  the 
form  and  effect  of  the  statute  in  such  case  made  and  provided,  wUch 
was  done  accordingly. 

Samuel  Roberts,  (L.  S.) 

Messrs.  Foster  and  Campbell  for  the  plaintiff  in  error.  The  material 
question  on  the  trial  was,  which  of  the  contending  parties  was  in  the 
actual  possession  of  the  disputed  lands,  at  the  time  of  the  supposed 
trespass  ?  Though  a  party  may  have  an  undoubted  right  in  lands, 
yet  he  cannot  support  trespass  against  one  having  an  actual  ad- 
verse possession :  he  must  entitle  himself  by  a  previous  recov- 
ery in  ejectment.  It  is  sufficient  to  inquire,  whether  the  defendant  be- 
low might  not  possibly  obtain  possession  of  the  locus  in  quo.  It 
cannot  be  denied :  possession  and  title  are  distinct  in  their  nature.  It 
was  not  pretended  on  the  trial,  that  the  defendant  came  to  the  land  or 
resided  thereon  under  William  Shippen,  or  that  there  was  any  privi- 
ty between  them.  He  took  possession  as  an  actual  settler,  indepen- 
dently of  Shippen,  or  his  lines;  nor  did  the  plaintiffs  claim  imder 
him,  ihough  they  opposed  that  title  to  the  defendant  below. 

There  is  a  plain  distinction  between  an  official  survey  which  vests  a 
title  to  land,  and  an  inofficial  survey  designating. boundary.  The  lat- 
ter is  an  act  in  pcusy  equivalent  to  the  marking  of  trees,  to  show  the 
extent  of  the  party's  claim.  If  one  settles  on  vacant  lands,  his  pos- 
session will  extend  to  a  reasonable  portion  of  the  circumjacent  coun- 
tiy.  The  objection  made  to  the  private  survey  is  really  this  :  The 
defendant  below  had  no  legal  right  to  the  possession  of  the  place  in 
eontroversy,  and  therefore  he  was  not  in  the  actual  possession  thereof. 

Mr.  Sample  for  the. defendants  in  error. 

Actions  of  trespass  on  lands  north  and  west  of  the  rivers  Ohio 
and  Allegheny,  differ  from  common  suits  of  the  same  nature,  for 
injuries  done  to  other  lands  within  the  state.  Title  and  posses* 
sion  are  synonimous  under  the  act  of  8d  April  1792.  8  St.  Laws 
209.    The  latter  accompanied  by    settlement,   oonstitutes  the  in- 


1806]  OP  PENNSYLVANIA.  819 

dpiency  of  title,  which  is  consummated  by  a  duration  of  five  years, 
and  making  certain  improrements.  Here  Dr.  Shippen's  survey  was 
made  in  1795,  and  the  plaintiff  in  error's  possessions  commenced  in 
1796.  If  the  latter  came  in  under  privity  with  the  former,  he  is  con- 
cluded by  the  lines  previously  run :  if  he  came  in  adverse  to  the  form- 
er, without  taking  out  a  vacating  warrant  under  the  9th  section  of  the 
law  of  1792,  his  improvements  would  enure  to  the  use  of  the  warran- 
tee. The  defendants  in  error,  claim  a  tract  adjoining  to  Shippen's 
sonrey,  and  had  the  possession  thereof  when  the  trespass  was  commit- 
ted. The  pretext  for  offering  this  private  survey  in  evidence,  is,  that 
it  shows  the  extent  of  the  party's  claim ;  but  under  the  guise  of  boun- 
dary, it  was  intended  to  confer  title.  This  it  cannot  possibly  effect, 
being  made  without  authority.  If  the  plaintiff  in  error  did  not  choose 
to  be  circumscribed  by  the  lines  of  Shippen,  and  had  come  in  adverse- 
ly to  him,  he  ought  at  least,  as  other  actual  settlers  have  uniformly 
done,  to  have  applied  to  the  deputy  surveyor  of  the  proper  district, 
and  procured  him  to  survey,  and  mark  out  his  lines,  under  the  9th 
section  of  the  act. 

fer  cur.  We  unanimously  think  the  private  survey  was  overruled 
improperly.  The  plaintiff  in  error,  in  an  action  of  trespass,  had  a 
right  to  show  the  extent  of  his  possession:  it  certainly  goes 
beyond  the  spot  where  his  house  was  built,  or  his  fields  were  cleared. 
How  far  this  evidence  would  have  operated,  it  is  impossible  for  us  to 
Bay,  as  the  title  of  the  defendants  in  error  is  not  disclosed  upon  the 
record:  but  if  they  even  had  a  good  title,  they  must  have  shown  on 
their  parts  an  adverse  possession  of  the  premises,  before  they  could  le- 
gally recover  in  this  form  of  action. 

Judgment  reversed. 


-»•»» 


WnuAM  Miles  ^  plaintiff  in  error,  agatnsi  Rekfublicam. 

A  writ  of  error  in  a  criminal  case  la  txgrts^  bat  it  wiU  not  lie  until  final  judgment  es- 
toed. 

Wbtf  of  error  to  the  Quarter  Sessions  of  Erie  county. 

It  appeared  by  the  record,  that  Miles  had  bera  indicted  for  a  misde- 
meanor, in  spiriting  away  a  witness  on  the  part  of  the  commonwealth, 
in  a  criminal  prosecution. 

To  this  he  pleaded  auterfaiis  aequii  specially;  viz.,  that  a 
previous  indictment  for  the  same  offence,  had. been  found  against 
him  at  a  former  session,  to-wit,  in  May  sessions  1804,  to  which  he 
pleaded    not    guilty  in   February  sessions    1805,   and    was    then 
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put  upon  his  trial ;  that  after  the  commonwealth  had  given  testimony 
to  the  jury,  the  attorney  general  moved  the  court  that  the  jury  should 
be  discharged,  to  which  Miles  gave  no  consent,  and  that  the  same  in- 
dictment was  afterwards  quashed.  He  further  averred  that  the  offence 
in  both  indictments  was  the  same,  and  not  different ;  and  this  he  was 
ready  to  verify,  and  prayed  judgment  that  he  might  be  dismissed 
t'aerefrom. 

The  attorney  general  replied,  that  Miles  was  guilty,  for  that  the 
second  indictment  was  not  for  the  same  offence,  and  that  the  first  in- 
dictment was  bad  in  law. 

No  issues  were  joined  either  in  law  or  fact ;  but  on  this  state  of 
the  pleadings,  the  sessions  on  argument  determined,  that  Miles  should 
go  on  to  trial  upon  the  charge  in  the  second  indictment.  He  was 
tlied  thereon  and  convicted,  but  no  judgment  was  rendered  thereon  at 
any  time  by  the  sessions. 

Mr.  Ross,  for  the  plaintiff  in  error  stated  to  the  court  two  proposi- 
tions, which  he  meant  to  establish.  1.  That  the  discharge  of  the  jury 
on  the  first  indictment,  without  the  consent  of  the  party  charged, 
amounted  in  law  to  an  acquittal.  2.  That  the  plea  in  bar  to  the 
second  indictment  had  been  tried- improperly. 

But  the  court  observed,  that  they  did  not  see  how  they  could  deter- 
mine on  this  record,  no  final  judgment  having  been  given  thereon  by 
the  sessions,  and  directed  that  the  matter  should  be  discussed  in  th€ 
first  instance. 

Mr.  A.  W.  Foster,  in  behalf  of  the  prosecution,  expressed  his  will- 
ingness to  agree  to  any  arrangement,  which  might  bring  the  legal 
questions  before  this  court ;  that  a  mistake  as  to  a  mere  date  had  ren- 
dered the  first  indictment  vicious  and  repugnant,  which  had  produced 
the  necessity  of  discharging  the  jury  thereon.  The  court  persisted  in 
the  remark,  that  the  record  must  be  regularly  before  them,  before 
they  could  proceed  on  the  writ  of  error. 

On  the  the  day  following,  Mr.  Ross  admitted,  that  generally  in  civil 
cases,  errer  would  not  lie  before  final  judgment  rendered.  The  judg- 
ment must  be  given  before  the  day  of  the  return  of  the  writ  of  error. 
2  Bac.  Ab.  Error  0.  466.  Old  edit.  199.  Although  it  is  usuallj 
sued  out,  before  the  signing  of  judgment ;  because  otherwise  execu- 
tion would  issue  instantly.  1  Term.  Rep.  280.  Per  Boiler,  J.  But 
criminal  cases  must  necessarily  form  an  exception  to  this  rule*  Be- 
cause the  party  might  be  imprisoned,  or  undergo  other  corporal  pan- 
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iflhment,  in  the  mean  time,  before  the  errors  could  be  examined  into. 
In  the  present  instance,  there  has  been  palpable  injustice,  by  the 
court's  invading  the  proyince  of  the  jury.  Issues  in  abatement  must 
separately  be  tried  by  the  jury.  Leach's  Oro.  Gas.  138.  Roche's 
case.    All  errors  in  the  proceedings  in  a  criminal  case,  are   examin- 

■  

able  into*  8  Corny.  635.  If  the  decision  on  the  plea  in  bar  had 
been  in  favor  of  Miles,  it  would  certainly  have  been  final.  But  it  is 
objected,  that  he  is  remediless,  after  what  he  has  already  suffered, 
until  he  receives  a  further  injury !  Even  where  one  has  been  indie* 
ted  for  a  capital  offence,  and  died  after  an  exigent  awarded,  and 
before  attainder,  it  has  been  adjudged,  that  a  writ  of  error  lies  by 
bis  administrators,  although  the  principal  judgment  was  never  given; 
because  by  the  award  of  the  exigent,  his  goods  and  chatties  were  forfeit- 
ed. 11  Co.  41,  a. 

m 

By  the  court.  Indictments  cannot  be  removed  by  certiorari  or 
writ  of  error,  unless  such  writs  have  been  specially  allowed  by  a  justice 
of  the  Supreme  Court,  or  have  been  sued  out  with  the  consent  of  the 
attorney  general.  8  St.  Laws  94,  §  7.  Such  removals  are  said  to 
be  ex  gratia  J  not  exmeriio  justitioB.  All  our  books  show  that  final 
judgment  must  be  first  rendered,  before  the  cause  can  be  carried  into 
asaperior  tribunal  by  writ  of  error.  11  Co.  39,  a,  h  6  East.  836. 
The  inferior  court  may  rectify  any  errors  they  have  committed,  and 
do  the  part7  full  and  complete  justice.  It  would  be  futile  in  us,  to 
proceed  in  the  consideration  of  errors,  where  the  final  judgment  may 
not  be  complained  against  by  any  one. 

The  writ  of  error  prosecuted  by  the  administrators  of  the  party  in- 
dicted, cited  11  Co.  41,  a.  forms  an  exception  to  the  general  rule, 
from  the  peculiar  circumstances  of  the  case.  There  the  party  indicted 
died  after  the  award  of  the  exigent,  and  no  judgment  could  be  rendered 
tgaiDst  him.  But  his  administrators  were  damnified  thereby,  and 
therefore  might  well  maintain  error. 

The  present  writ  of  error  must  be  dismissed. 

The  like  decision  was  given  in  another  case,  wherein  William  Kerr 
and  others  prosecuted  a  writ  of  error  against  the  commonwealth,  to 
tbe  Quarter  Sessions  of  Erie  county. 
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Ajtdrbw  Swbaringen,  esq.  against  Rev.   Thomas  Lbdlie  Birch. 

Where  the  weight  of  evidence  preponderates  against  a  verdict,  a  new  trial  irill  be 
granted ;  and  respect  b  due  to  the  opinion  of  the  judge  who  tried  the  cause.  Great 
allowance  is  to  be  made  for  what  a  man  sajs  during  the  trial  of  his  cause. 

Afpbal  from  the  Circuit  Ooart  of  Washington  county. 

The  declaration  was  in  slander,  and  contained  four  countd. 
The  first  and  second  counts  charged  the  defendant  with  having  asserted 
in  the  Ohio  Presbytery  held  at  Buffaloe,  that  he  could  prove  the  tes- 
timony given  by  the  plaintiff  on  a  certain  complaint  exhibited  by  the  de- 
fendant against  the  Reverend  JohnM'MillAi  to  be  false,  and  that  he  had 
sworn  falsely  before  the  presbytery.  The  third  and  fourth  counts 
charged  him,  with  asserting  in  the  Circuit  Court  at  Wasington,  in  a 
certain  cause  then  on  trial  between  the  said  Thomas  as  plaintiff  and 
Hugh  Wiley  as  defendant,  wherein  the  now  plaintiff  was  examined  as 
a  witness,  that  he  swore  falsely,  and  that  he  the  now  defendant,  could 
prove  every  word  of  it  to  be  false. 

The  cause  came  on  to  trial  at  Washington  on  the  28th  October  1805, 
before  Smith  and  Brackenridge,  Justices,  when  there  was  a  contrariety 
of  evidence  as  to  the  proof  of  the  words  laid  in  the  two  last  counts ; 
but  the  justices  thought  that  the  weight  of  evidence  preponderated  in 
favor  of  the  defendant.  The  jury  found  a  verdict  for  the  plaintiff, 
and  assessed  his  damages  on  the  first  and  second  counts  at  120  dollars  *, 
and  the  like  sum  of  120  dollars  for  his  damages  on  the  third  and  fourth, 
with  costs. 

The  court  granted  a  new  trial :  whereupon  the  plaintiff  appealed. 

Messrs.  Addison  and  Campbell  for  the  plaintiff.  It  is  agreed,  that 
judgment  be  arrested  on  the  first  and  second  counts,  upon  the  opinion 
expressed  by  the  court  in  Birch  v.  M'Millan,  a  few  days  ago.  Separ- 
ate damages  having  been  given  on  the  two  sets  of  words  laid,  this 
cannot  invalidate  the  finding  of  the  jury,  as  to  the  words  spokea  in 
the  Circuit  Court,  on  the  trial  of  Wiley. 

It  is  also  freely  agreed,  that  the  matters  of  law  fall  within  the  im- 
tnediate  province  of  the  court,  while  facts  belong  solely  to  the  jury.  The 
former  justly  possess  a  control  over  the  latter,  and  may  set  aside  their 
verdicts,  when  given  contrary  to  law.  When  juries  assume  upon 
themselves  to  decide  against  the  known  law,  they  become  as  dangerous 
as  any  set  of  tyrants,  and  all  certainty  and  security  in  the  admiaietra* 
tion  of  justice  are  banished  from  society,  unless  the  judges  interpose 
their  summary  powers.    Still  juries  are  vested  with  the  constitutioiiAl 
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righ(  of  deciding  on  facts,  and  of  determining  ezclasively  on  the  credi- 
bility of  witnesses.     Courts  cannot  substitute  themselves  as  juries  ;  for 
this  would  render  trials  by   the  latter  wholly  useless  and  of  no  avail. 
The  legal  discretion  of  judges  in  granting  new  trials  is  measured  and 
bounded  by  certain  known  rules  ;  and  it  has  been  adjudged,  that  thoj 
will  not  exercise  this  power  where  there  has  been  a  contrariety  of  evidence 
on  both  sides,  though  the  judge  who  tried  the  cause,  should  be  of  opin- 
ion, that  the  strength  and  weight  of  the  evidence  has  been  against  the 
yerdict.  3  Wils.  47.     Apply  this  principle  to  the  case  now  under  con- 
sideration.    The  great  question  on  the  trial  as  to  the  two  last  counts 
was,  whether  the  words  were  spoken  by  defendant  in  the  Circuit  Court 
in  his  defence,   by  way   of  communication  to  his   counsel,  or  out  of 
malice  to  injure  the  plaintiff's  reputation  7     Mr.  John  Porter,  then  a 
student  of  the  law,  swore,  that  he  sat  near  to  the  defendant,  and  that 
the  expressions  were  uttered  in  a  loud   voice,  as  the  now  plaintiff 
was  giving  in  his  evidence,  not  by  way  of  instruction  to  his  counsel, 
but  as  if  he  did  not  care  who  heard  him.     It  appeared  to  him  to  be  the 
impulse  of  the  moment, and  the  imprudence  of  the  defendant's  conduct 
struck  him  forcibly  at  the  time.     Mr.  James  Mountain  one  of  the  de- 
fendant's counsel,  gave  a  different  account  of  what  passed,  and  swore 
that  the  words  were  spoken  to  him  as  counsel.     The  jury  have  judged 
of  the  occasion  of  speaking  the  opprobrious  words,  and  have  taken  in- 
to view  all  the  circumstances  of  the  case.     They  have  thought  proper 
to  credit  the  relation  given  by  Porter  who  is  corroborated  by  the  cir- 
cumstance, that  the   defendant  had  before  made  use  of  the  same  ex- 
pressions in  the  Ohio  Presbytery. 

The  jurors  having  thus  exercised  their  constiutional  right  of  deciding 
on  the  contrariety  of  evidence,  it  is  apprehended,  that  the  court  will 
not  deem  themselves  authorized  to  affirm  the  order  of  the  Circuit  Court 

in  awarding  a  new  trial. 

« 

Mr.  Mountain  for  the  defendant. 

The  adverse  counsel  have  been  compelled  to  admit,  that  unless  courts 
will  exercise  their  undoubted  powers  in  granting  new  trials,  justice 
cannot  subsist  amongst  us.  The  rule  as  to  not  granting  new  trials, 
where  there  has  been  a  contrariety  of  evidence,  is  not  correct.  Numer- 
ous instances  appear  in  the  books,  and  have  occurred  here,  where  ver- 
dicts have  been  set  aside  as  contrary  to  the  weight  of  evidence.  Lord 
Kenjon  has  said,  there  are  no  limitations  in  grantingnew  trials.  They 
will  be  granted  or  refused,  as  it  will  tend  to  the  advancement  of  justice. 
6  Term  Bep.  638.  Lord  Mansfield  has  said,  they  are  indispensably 
necessary  to  justice,  and  are  only  having  causes  more  deliberately 
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heard.  1  Barr.  893.  Aocording  to  Lord  Parker  the  best  general  rale  in 
such  cases,  is  doing  justice  to  the  parties  ;  or  in  other  words,  attaining 
the  justice  of  the  particular  case.  Law  Evid.  by  Lofft.  1150.  And 
according  to  Lord  Holt,  a  new  trial  should  be  granted,  even  against 
the  certificate  of  the  judge,  when  a  cause  requires  re-examination.  12 
Mod.  336. 

It  is  obvious,  that  the  judges,  who  heaVd  the  trial  and  the  examina- 
tion of  the  witnesses,  are  more  competent  to  judge  of  the  testimony, 
than  thoso  who  were  not  present ;  and  it  will  be  found  by  adverting  to 
their  notes,  that  there  was  not  that  strong  marked  contrariety  of  evi- 
dence which  has  been  represented  by  the  plaintiflPs  counsel.     Mr.  Por- 
ter's words  were,  ^'  I  will  not  be  particular,  whether  the  defendant 
spoke  the  words  to  his  counsel,  or  me  ;  but  I  am  certain  that  I  heard 
them ;  I  rather  thought  he  did  not  direct  himself  to  his  counsel,  but  that 
it  was  the  impulse  of  the  moment,  and  I  thought  it  imprudent."     My 
account  of  what  passed  at  the  time,  certainly  differed  from  Mr.  Porter's; 
but  my  oath  was  positive  and  particular,  and  not  as  I  rather  thought. 
I  sat  next  to  the  defendant,  whose  solicitude  during  the  trial  with  Wi- 
ley was  great ;   I  confidently  swore  to  what   passed  within  my  own 
knowle^lge  and  hearing,  and  knew  with  certainty  from  my  situation, 
and  his  manner  of  raising  his  head  from  his  hand  in  haste,  that  his 
communication  was   addressed  to  me  as  his   counsel ;  and    from  my 
knowledge  of  him,  I  was  able  to  ascertain  that  his  expressions  did  not 
exceed  his  usual  tone  of  voice.    Let  any  impartial  persons  determine 
on  this  statement,  which  is  correctly  made  from  the  written    notes  of 
the  judge,  where  the  strength  of  the  evidence  lay.     To  this  may  be 
added,  that  Andrew  Hunter  proved  the  recollection  of  Porter,  as  to 
the  situation  of  the  defendant,  to  have  been  imperfect ;  he  corrobora- 
ted my  testimony  in  that  particular. 

The  present  verdict  can  only  be  accounted  for  as  an  intended  set-off 
to  the  recovery  in  Birch  v,  M'Millan.  The  disputes  between  the  two 
clergymen  have  greatly  agitated  the  public  mind.  But  inasmuch  as 
the  weight  of  evidence  strongly  inclines  to  prove,  that  the  words 
charged  against  the  defendant  were  spoken  in  his  defence,  as  instruc- 
tions to  his  counsel,  within  the  precincts  of  the  bar,  and  in  the  cause 
then  trying  were  relevant,  the  law  protects  him  therein  on  the  grounds 
of  public  policy.  And  upon  the  whole,  it  is  hoped  that  the  decision  of 
the  Circuit  Court  will  be  affirmed. 

Tilghman,  G.  J.  delivered  the  opinion  of  himself,  and  Yeates,  Jus- 
tice. 

This  is  an  action  of  slander,  which  comes  before  the  court  on 
an  appeal  from  the  judgment  of  the  Circuit  Court  of    Wash  ng- 
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tOQ  coanty,   who  awarded   a  new  trial,  a  verdict  having  been   found 
for  the  plaintiff. 

It  appears  from  the  report  of  the  judges,  before  whom  the  cause 
▼as  tried,  that  the  words  for  which  the  action  was  brought,  were  spok- 
en by  the  defendant  during  the  trial  of  a  cause  in  which  he  was  plaintiff, 
and  the  plaintiff  in  the  present  cause  was  examined  as  a  witness.  The 
defendant  was  sitting  in  the  bar  next  to  his  counsel,  and  after  hearing 
the  plaintiff's  testimony,  he  said,  either  that  the  witness  had  sworn 
falsely,  or  he  could  prove  every  word  he  had  sworn  to  be  false ;  and 
for  speaking  these  words  the  present  action  is  brought.  The  Circuit 
Court  charged  the  jury,  that  if  they  should  be  of  opinion,  the  defen- 
ant  addressed  the  words  to  his  counsel  with  a  view  to  his  defence, 
the  action  could  not  be  supported  ;  but  that  the  words  were  actionable  if 
published  by  the  defendantr  maliciously,  without  a  view  to  his  defence. 
There  was  a  contrariety  in  the  evidence.  Mr.  Mountain,  the  defend- 
ant's counsel,  testified  confidently,  that  the  words,  though  spoken 
loader  than  they  needed  to  have  been,  were  addressed  by  the  defend- 
dant  to  his  counsel  and  not  intended  to  be  published.  On  the  other 
hand,  Mr.  Porter,  then  a  student  of  law  who  was  sitting  in  the  bar 

nto  the  defendant,  rather  thought,  that  the  words  were  not  ad- 
ed  to  the  defendant's  counsel,  but  uttered  under  a  sudden  im- 
pulse of  mind.  ^ 

Mr.  Addison,  who  argued  for  the  plaintiff  in  this  court,   has  very 
^y  stated,  that  questions  of  law  are  to  be  decided  hf  the  court,  and 
questions  of  fact  by  the  jury  ;  and  that  in  granting  new  trials,  the 
court  are  bound  to  exercise  a  reasonable  and  legal  discretion.     But 
it  by  no  means  follows  from  these  principles,  that  if  the  jury  find  a 
verdict,  which  in  the  opinion  of  the  court  is  against  the  evidence,  a 
new  trial  ought  not  to  be  granted ;  because  by  granting  a  new   trial, 
the  court  does  not  assume  to  themselves  the  trial  of  facts ;  they  only 
submit  the   facts  to  the  consideration  of  another  jury.     A  case  was 
cited  from  8  Wils.  47,  to  show,  that  where  evidence  is  given  on  both 
sides,  a  new  trial  is  not  to  be  granted.     But  this  not  a  sound  princi 
pie.     Their  may  be  a  contrariety  of  evidence,  and  yet  the  weight  of- 
it  greatly  preponderates  against  the  verdict ;  and  in  such   cases,  jus- 
tice requires   that  there  should  be  a  second  trial.  And  so  are  the  au- 
thorities. 

It  is  extremely  difficult  for  this  court,  who  did  not  hear  the  evidence, 
to  ascertain  with  precision  what  was  the  weight  on  either  side.  The 
notes  of  the  judges  who  tried  the  cause,  cannot  give  so  clear  an  idea 
as  if  we  had  heard  the  testimony.  For  this  reason,  we  are  in  duty 
boimd  to  pay  very  great  respect  to  the  opinion  of  these  judges,  espec- 
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ially  as  they  have  ordered  a  new  trial,  which  inmires  the  plaintiff  an 
opportunity  of  attaining  the  justice  of  this  case. 

Besides,  we  are  of  opinion,  that  great  allowance  is  to  be  made  for 
what  a  man  says  when  attending  the  trial  of  his  own  cause.  He  cer- 
tainly had  no  right  to  make  that  circumstance  a  cover  for  maticions 
slander ;  but  he  ought  to  be  indulged  in  the  utmost  freedom  in  com- 
municating his  sentiments  to  his  counsel  or  the  court.  For  a  man 
has  a  right  to  address  himself  to  the  court  in  his  own  cause.  The 
more  we  reflect  upon  the  subject,  the  more  we  shall  be  convinced  that 
it  will  not  promote  the  peace  or  happiness  of  society,  to  encourage  ac- 
tions of  slander  for  what  is  said  by  the  parties  concerned  during  the 
trial  of  their  causes. 

In  the  case  under  consideration,  the  counsel  for  the  defendant  has 
sworn,  that  he  is  certain  his  client  addressed  his  words  to  him.  OE 
this,  from  the  nature  of  things,  the  counsel  is  a  better  judge  than  any 
other  person  ;  nor  does  any  witness  undertake  positively  to  contra- 
dict him.  He  is  moreover  fortified  by  Alexander  Hunter.  The  jury 
were  undoubtedly  the  judges  of  the  credibility  of  the  witnesses,  and 
no  doubt  they  have  conscientiously  decided  according  to  their  judg- 
ment. But  as  the  judges  who  tried  the  cause,  were  dissatisfied  with 
the  verdict,  and  their  notes  of  the  evidence  do  not  warrant  us  in  con- 
cluding that  they  erred  in  judgment,  we  think  it  on  the  whole  most 
conducive  to  justice,  that  the  matter  should  be  submitted  to  the  con- 
sideration of  another  jury. 

The  judgment  of  the  Circuit  Court  is   therefore  affirmed  ;  and  the 
costs  in  this  court  must  abide  the  event  of  the  new  trial. 


•»  •  #»■ 


RoBBRT  M'Nair  David  M'Nair,  Alexander  M'Nair,  Willie  M'Nair, 
David  M'Nair,  jr.  and  John  Meddock,  plaintiffs  in  error,  against 
Bjbmpubligam.  - 

Indictment  for  a  forcible  entry  into  a  messuage,  tenement,  and  tract  of  land,   without 
mentioning  the  quantity  of  acres,  held  bad  after  conyiction. 

Writ  of  error  to  the  Quarter  Sessions  of  Crawford  county.  The 
indictment  was  found  in  July  sessions  1801,  and  stated,  that  Robert 
M'Nair,  &c.  on  the  17th  day  of  June  in  the  year  of  our  Lord  1801, 
at  the  township  of  Waterf ord  in  the  said  county  of  Crawford,  and  with- 
in the  jurisdiction  of  this  court,  with  force  of  arms  and  a  strong  hand, 
into  the  messuage,  tenement,  and  tract  of  land,  of  a  certain  John 
Vincent,  then  and  there  being  the  free  tenement  of  the  said  John  Vincent, 
and  upon  the  possession  of  him,  the  said  John  Vincent,  did  enter,  and 
with  the  like  force  of  arms,  him  the  said  John  Vincent  of  the 
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messaage,  tenement,  and  tract  of  land  did  disseise,  and  from  the 
game,  did  expel,  and  remove  him,  the  said  John,  and  from  the  afore- 
said day  of  Jane,  in  the  year  aforesaid,  from  the  said  messuage,  ten- 
ement, and  tract  of  land,  with  force  of  arms  and  a  strong  hand,  at 
the  township  and  coanty  aforesaid,  have  hitherto  kept  out,  and  still 
do  keep  out  the  said  John  Vincent,  to  the  great  disturbance  of  the 
public  peace,  contrary  to  the  form  meaning  and  effect  of  the  statutee 
and  act  of  assembly  in  such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  commonwealth  of  Pennsylvania. 

I 

Mr.  Baldwin  for  the  plaintiffs  in  error,  excepted  to  the  indictment 
as  being  indescriptive  of  the  land.  It  ought  to  be  described  with 
oonvenient  certainty,  as  well  to  enable  the  party  to  make  his  defence, 
as  to  warrant  the  writ  of  restitution.  1  Hawk.  147.  c.  64.  §  87.  It 
ought  to  be  as  certain  as  a  declaration  in  ejectment,  which  states  the 
quantity  of  land  demanded.  Runn.  Eject.  82.  What  precise  idea 
can  be  annexed  to  a  tract  of  land  ?  It  may  contain  200,  300  or  400 
acres.  Here  it  is  left  at  large.  Besides  the  indictment  does  not 
state  that  the  land  was  in  the  possession  of  Vincent,  but  that  the  de- 
fendants below  entered  upon  his  possession. 

Mr.  A.  W.  Foster  j^ro  repuhlica.  The  indictment  is  sufficiently 
certain.  The  township,  county  and  the  late  possession  of  Vincent  are 
mentioned.  A  tract  of  land  north  and  west  of  the  rivers  Ohio  and 
Allegheny,  means  in  common  parlance  400  acres,  as  no  more  can  be 
taken  up  under  one  warrant.  In  Bum's,  Just.  208.  14th  ed.  there 
is  a  precedent  of  an  indictment  for  a  forcible  entry  into  a  certain  mes- 
suage, with  the  appurtenances  in  ,  in  the  parish  of,  &c.  in  the 
possession  of  a  lessee.  Upon  a  conviction,  the  prosecutor  must  take 
po^ession  at  his  peril,  as  in  ejectment.  But  diough  the  indictment 
may  be  vitious  as  to  the  land,  it  may  be  good  as  to  the  house,  accord- 
ing to  the  authority  of  Hawkins,  as  cited. 

By  the  court.  The  indictment  does  not  pursue  the  precdents  and 
is  not  sufficiently  certain,  in  describing  the  tract  of  land.  There 
should  be  at  least  as  much  certainty  in  a  criminal  prosecution,  as  in 
an  ejectment.  A  conviction  on  such  an  indictment  may  operate  to 
great  injustice ;  and  however  reluctant  we  may  be,  we  are  constrained 
to  determine,  that  the  judgment  must  be  reversed,  and  re-restitution 
awarded. 
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AT  A  dROUIT  COURT,  HELD  AT  BEAVER, 

SEPTEMBER    1806. 


CORAM — ^YBATES,  JUSTICB. 


Lessee  of  Dr.  William  Shifpbn  against  Philip 

AUOHENBAUGH. 

An  application  in  nature  of  a  vacating  warrant,  filed  under  the  act  of  8d  April  1804. 
since  the  ejectment  brought,  not  received  in  evidence. 

Ejbotmbnt  for  400  acres  of  land,  on  the  waters  of  Beaver  creek. 

Tho  plaintiff  claimed  under  a  warrant  issued  under  the  act  of  3d 
April  1792,  dated  14th  April  1792,  which  was  entered  in  the  books 
of  the  district  surveyor,  on  the  10th  June  1793,  and  a  survey  made 
thereon  by  John  Hoge,  deputy  surveyor,  on  the    14th    March  1795. 

The  defendant  contended,  that  he  had  made  an  actual  settlement 
on  the  lands  prior  to  the  survey.  He  built  a  cabin  on  the  ground  in 
1794,  and  covered  it  in,  but  had  no  door.  The  same  year,  he  sold 
his  improvement  to  John  Shoup.  Li  October  1795,  some  puncheons 
were  splits  rails  mawled,  and  three  or  four  acres  were  deadened.  La 
1796,  the  defendant  purchased  back  from  Shoup,  for  6/.,  and  in  the 
spring  of  that  year  he  first  came  to  live  on  the  land.  Previous  there- 
to, both  of  them  resided  with  their  families  in  Westmoreland  county. 

In  the  summer  or  fall  of  1797,  the  agent  of  the  population  com- 
pany, for  whose  use  the  warrant  was  taken  out,  demanded  of  the  de- 
fendant possession  of  the  premises,  discharging  him  therefrom ;  bat 
he  refused  to  quit  the  land,  insisting  that  the  warrant  was  dead. 

Li  the  course  of  the  trial,  the  defendant's  counsel  offered  in  ewi- 
dence  an  application,  filed  with  the  secretary  of  the  land  office,  sab- 
sequent  to  the  commencement  of  this  ejectment,  under  the  act  of  as- 
sembly passed  on  the  8d  April  1804.  '^ 

This  was  opposed  by  the  plaintiff's  counsel. 

The    act    is    in    itself    singular,     by    changing    the    terms     o£ 
the    contract   with  the   warrantees,  under    the   9di  section    of  -the 
law  of  3d  April  1792.    But  to  give  it  a  restrospective    effect     oxx 
suits  instituted  previous  to  the  passing  of  it,  would  be  unconstitutioKi.^1 

*   4  St.  LaWB  610.  Continued  until  Ist  April  1807,  by  another  act   passed 
March  1806.  7  St.  Lawf  687. 
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and  against  all  right.  Gonflioting  titles  must  be  tried  as  they  existed, 
when  demand  of  possession  was  made  by  bringing  the  action.  The 
wordi  of  the  law  are,  that  saoh  ^^  applications  shall  for  two  years, 
from  and  after  the  passing  of  this  act,  entitle  the  applicant,  his  heirs 
aod  assigns,  to  all  the  privileges  and  benefits,  that  an  original  or 
racating  warrant  would  entitle  them  to,"  &c.  The  application  there- 
fore has  no  other  or  farther  effect  than  a  vacating  warrant ;  but  as  a 
vacating  warrant  taken  out  by  the  defendant,  subsequent  to  the.bringing 
of  the  ejectment,  could  not  be  received  in  evidence,  it  follows,  that  the 
application  in  the  present  instance  must  be  overruled* 

The  defendant's  counsel  answered,  that  the  hardship  intended  to  be 
remedied  by  the  act  under  consideration,  arose  from  the  decisions  of 
Ae  courts  of  justice,  that  the  state  only  could  enter  on  the  lands  for 
the  condition  broken  by  the  warrantees,  in  not  making  the  settlement 
and  improvement  required  by  the  law  of  8d  April  1792.  It  did  not 
impair  any  former  contract.  If  the  forfeiture  on  the  default  of  the 
warrantees  accrued  to  the  commonwealth,  the  legislature  might  consti- 
tationally  surrender  their  rights  and  interests  to  others,  under  any 
stipolated  terms,  and  the  warrantees  would  have  no  ground  of  com- 
plaint. The  intention  of  the  act  was,  that  ^Mn  all  suits  brought  or 
to  be  brought  between  warrantees  and  actual  settlers,"  such  settlers 
as  previous  to  the  trial  had  filed  their  applications,  should  be  consider- 
ed as  standing  in  the  place  of  the  commonwealth,  and  ^'give  their  im- 
provement and  residence  in  evidence,  as  fully  and  with  equal  force 
and  effect,  as  if  such  settler  had  obtained  a  vacating  warrant." 

Per  cur.  The  plaintiff  in  ejectment  must  show  a  good  right,  be- 
fore he  IB  entitled  to  recover  the  possession  of  the  lands.  If  the  pop- 
ulation company  have  forfeited  their  interest  in  the  premises,  and  it 
be  competent  to  the  defendant  to  object  the  want  of  actual  settlement 
and  improvement  by  the  company,  while  he  has  withheld  the  posses- 
sion from  them  of  the  land  itself,  then  he  will  derive  a  benefit  and  advan- 
tage from  his  own  unlawful  act,  which  is  against  all  law,  justice  and 
reason.  The  uniform  decisions  of  the  state  as  well  as  of  thef  ederal 
courts,  have  fully  established  this  point  in  the  negative. 

Under  the  express  words  of  the  act  of  8d  April  1804,  upon  appli- 
cations in  the  secretary's  office,  on  the  trial  of  all  suits  brought  be- 
tween warrantees  and  actual  settlers,  the  actual  settler  is  permitted 
to  plead  and  make  proof  of  his  improvement  and  residence ;  and 
audi  application  is  declared  equivalent  to  an  original  or  vacating  war* 
rant.    It  will  not  be  contended,  that  a  warrant  obtained  by  a  defen- 
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dant  in  ejectment  after  the  suit  brought  could  be  received  in  evidence. 
The  present  application  being  placed  on  the  same  footing  as  a  vaca- 
ting warranty  the  consequence  is,  that  it  is  not  admissible  in  evidence. 

Messrs.  Woods  and  Collins,  pro  quer. 

Mr  A.  W.  Foster,  pro  def. 

Verdict  for  the  defendant 

A  motion  was  made  for  a  new  trial  by  the  plaintiff :  and  it  was 
afterwards  agreed  bj  the  counsel  on  both  sides,  that  the  motion  should 
be  heard  and  determined  by  the  whole  court  at  Pittsburgh  next  Sep- 
tember term,  without  prejudice  to  either  party. 

A  new  trial  was  afterwards  awarded. 


■» %  #■ 


AT  A  CIRCUIT  COURT  HELD  AT  FRANKLIN  FOR  VENANGO 

COUNTY,  OCTOBER  1806. 

CORAM — ^TBATBS,  JUSTICE. 


Lessee    of   William  Clbmmins    against  Philip   Gottshall  and 

RoBBBT  Johnston. 

A  Burrejinade  for  an  actual  settlerjthongh  out  of  possession  will  be  received  in  eTidence. 
The  correct  idea  of  an  improvement  before  the  American  revolution.  It  correspondf 
with  the  definition  of  a  settlement  iu  the  act  of  assembly  of  SOth  Decenber  1786. 

Ejectment  for  400  acres  and  131  perches  of  land  in  Sugar  Creek 
township. 

The  case  appeared  on  the  evidence  as  follows  : 

David  Meade,  William  Johnston,  and  the  aforesaid  William  Clemmins 
and  Robert  Johnston  entered  into  a  written  agreement  at  Cossewago, 
on  the  26th  December  1794,  wherebjitwas  stipulated,  that  Meade 
should  discover  unappropriated  lands  and  make  surveys  thereon ;  the 
other  parties  were  to  find  all  hands  and  provisions  for  chain  carriers 
and  blazers,  and  to  build  good  cabins,  at  least  12  feet  square,  on 
each  tract :  and  Meade  was  to  have  one  third  of  the  tracts,  and  the 
other  parties  the  remainder,  to  be  ascertained  by  ballot  or  lottery. 
Meade  to  receive  20s.  for  surveying  two  thirds  of  the  land,  for  each 
tract. 

In  pursuance  thereof  in  January  1795,  IS  tracts  were  diseov* 
ered  and  surveyed,  and  a  cabin  was  built  on  the  lands  in  dispute, 
which  served  as  a  place  of  rendesvous.    The  allotment  of  the  dif- 


^ 


1806]  OF  PENNSYLVANIA.  831 

ferent  tracts  was  made  bj  mutual  consent  before  the  several  improve* 
ments  were  completed  ;  and  the  premises   in  question,  with  two  ad* 
joining  tracts ,  were  assigned  to  Clemmins,  bj  the  particular  desire  of 
the  two  Johnstons.     They  proceeded  to  erect  their  cabins  in  the  spring 
foUowiDg :  but  they  deserted  their  lands  and  separated^  on  hearing  of 
the  murder  of  two  of  the  inhabitants  by  the  Indians  in  June  1794,  at 
the  month  of  Little  Concatt  creek.    In  the  close  of  the  same  summer, 
Clemmins  came  out  with  another  person,  and  did  some  work  on  the 
two  adjoining  tracts,  but  none  on  that  in  controversy,  and  returned  in 
the  fall  to  Westmoreland  county.    In  1795,  he  sold  his  interest  in 
three  tracts  to  one  Patterson  for  800  dollars.     Some  of  the  witnesses 
testified,  that  he  acknowledged  to  them  to  have  received  part  of  the 
purchase  money,  and  obligations  for  the  remainder.     Clemmins  mar- 
ried in  April  1796,  and  during  that  spring  came  out  with  Patterson 
md  gave  him  possession.    The  latter  resided  and  worked  on  the  tract 
aboQt  three  months,  when  he  left  it  much  embarrassed,  and  never  re- 
turned, the  land  lying  vacant.     During  this  spring,  Clemmins  improp- 
erly obtained  the  possession  of  a  tract  of  land  above  Meadville,  claimed 
by  one  Magoffin,  but  an  ejectment  having  been  commenced  against 
him,  he  quitted  the  same,  and  sold  to  John  Davis.    He  afterwards 
Itopped  at  the  improvement  of  Richard  Yansickel,  known  by  the  name 
o{  Wentworth's  tract,  and  seized  on  the  possession  of  it  as  vacant,  but 
his  goods  were  thrown  out  of  the  cabin.    In  August  or  September 
1596,  he  passed  through  Meadville  with  his  wife,  and  two  loaded 
horses,  and  took  possession  of  the  lands  in  dispute.     They  again  went 
back  to  Meadville  with  their  horses,  and  returned  to  the  cabin  with 
other  loads.     They  had  their  provisions,  blankets  and  household  arti- 
cles about  them,  and  continued  in  the  cabin  a  few  days,  and  then  re- 
tmned  to  Westmoreland  county,  being  in  want  of  fodder  for  their  cat- 
de.    The  wife  also  was  pregnant,  and  alleged,  she  could  not  obtahi 
the  necessary  assistance  in  the  unsettled  state  of  the  country ;  but  he 
declared  his  determination  to  return  to  the  lands.     He  put  a  lock  on 
the  door  of  his  cabin,  and  left  a  number  of  his  household  articles 
therein.    In  March  or  April  1797,  the  cabin  was  consumed  by  fire, 
either  by  accident  or  design,  and  Johnston,  one  of  the  defendants,  was 
then  seen  employed  in  cutting  house  logs  near  thereto.    In  June  fol- 
lowing, Clemmins  being  under  an  engagement  to  reap  grain  seven 
miles  from  Greensburgh,  sent  out  his  wife  and  infant  child  with 
her  father,   to  take  possession  of    the  lands  in  question;   she  car- 
ried with  her  a  horse  loaded  with  provisions,  bed-clothes,  and  family 
necessaries,  with  money  to  purchase  more.     She  came  to  the  land 
and  required  the  possession  thereof,  but  the  same  was  refused  to  her 
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by  Robert  Johnston,  who  alleged,  she  had  no  house  {here.  She  then 
went  with  her  father  to  Meadnlle,  where  she  was  afterwards  joined  by 
her  husband.  He  likewise  demanded  the  possession  of  the  premises 
from  Robert  Johnston,  but  was  denied  the  same  by  him.  The  latter 
continued  in  possession  for  some  years  until  he' sold  to  Thomas  Russel, 
with  a  covenant  to  make  him  a  good  title.  Russel  afterwards  sold  to 
Gottshall.  Clemmins  became  greatly  indebted,  and  was  obliged  to 
leave  the  country  for  some  time.  The  present  ejectment  was  brought 
to  June  term  1806,  at  which  time  a  house,  one  end  of  a  barn, 
and  a  spring  house  were  built,  and  13  acres  of  land  cleared. 

In  the  course  of  the  trial,  a  survey  was  offered  in  evidence  on  the 
part  of  the  plaintiff,  made  for  him  on  the  11th  February  1806,  by 
Samuel  Dale,  the  deputy  surveyor  of  the  district,  under  his  actual  set- 
tlement. This  was  objected  to,  as  the  8th  section  of  the  act  of  3d 
April  1792,  3  St.  Laws  311,  authorizes  surveys  in  the  cases  only  of 
settlers  actually  in  possession  of  the  lands  at  the  time  of  applica- 
tion to  the  deputy  surveyor.  The  plaintiff  should  have  applied  for  an 
order  of  the  Board  of  Property  whereon  to  found  his  survey. 

The  plaintiff's  counsel  answered,  that  if  this  construction  of  the 
law  was  correct,  no  person  defrauded  of  his  possession  as  an  actual  set- 
tler, before  he  had  obtained  a  survey,  could  ever  receive  redress.  It  is 
well  known,  that  unless  f^  caveat  he  filed,  the  Board  of  Property  will  not 
give  an  order  of  survey  in  the  case  of  settlements.  But  the  language  of 
the  act  is  in  the  past  tense :  '^  The  deputy  surveyor  of  the  proper  dis- 
trict shall,  upon  the  application  of  any  person  who  has  made  an  actu- 
al settlement  and  improvement,  Jcc,  survey  and  mark  out  the  lines  of 
the  tract,"  &c.  Ejectment  is  a  possessory  action ;  and  this  court  has 
determined,  that  an  official  survey  must  precede  the  recovery  by  an  ac- 
tual settler. 

Per  cur.  The  survey  must  be  read  in  evidence.  Whether  there 
was  such  an  actual  settlement  by  the  lessor  of  the  plaintiff  as  would 
authorize  the  survey  under  all  the  circumstances  of  the  case,  must  in 
the  sequel  of  the  cause  come  before  the  court  and  jury  for  their  de- 
cisions. 

The  counsel  on  both  sides  fully  addressed  the  jury.  Yeates,  J.  af- 
terwards observed  to  them,  that  the  case  presented  three  several  ques- 
tions for  decision. 

Ist.  Whether  the  lessor  of  the  plaintiff  could  be  considered  at  any 
time  as  an  actual  settler. 
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2%.     Whether  he  had  forfeited  such  claim. 

Sdly.    Had  he  been  guilty  of  laches  in  not  bringing  this  suit  earlier. 

The  opinions  entertained  in  the  country  after  the  passing  of  the  act 
of  3d  April  1792,  as  to  improyemeDt  cabins,  were  highly  erroneous. 
The  great  object  of  the  law  was  to  encourage  the  settlement  of  the 
ooantry  and  the  cultivation  of  the  soil,  by  the  hardy  and  sturdy  yeo- 
manry. Preference  was  given  to  persons  who  were  willing  and  desir- 
0D8  to  settle  and  improve  the  lands  north  and  west  of  the  Ohio  and 
Allegheny ;  but  it  is  was  indispensably  necessary,  that  they  should 
unite  both  characters.  Hence  it  results,  that  the  cabins  built  on  the 
thirteen  tracts  gave  no  efficient  pre-emption  right  to  the  lands  there- 
by intended  to  be  secured,  but  operated  as  scare-crows  to  keep. off 
others,  who  entertained  the  delusive  popular  ideas  of  fancied  improve- 
ments. A  settlement  in  its  nature  possesses  the  characteristic  features 
of  improvement ;  but  the  converse  of  the  proposition  is  not  true. 

The  9th  section  of  the  act  of  3d  April  1792,  prescribes  the  duration 
of  the  settlement,  the  extent  of  the  improvement,  and  the  period  with- 
in which  it  shall  be  made ;  dut  it  does  not  define  what  a  settlement  is. 
3  St.  Laws  212.  For  this  defination  we  must  recur  to  the  act  of  30th 
December  1786,  2  St.  Laws  487,  which  declares,  ^'  that  by  a  settle- 
ment shall  be  understood  an  actual,  personal,  resident  settlement,  with 
a  manifest  intention  of  making  it  a  place  of  abode,  and  the  means  of 
supporting  a  family,  and  continued  from  time  to  time,  unless  interrupt- 
ed by  the  enemy,  or  by  going  into  the  military  service  of  this  coun- 
try daring  the  war."  It  corresponds  with  the  correct  idea  of  what  was 
called  an  improvement,  before  the  American  revolution.  The  ani- 
mu9  residendi  in  the  first  instance,  and  the  animus  revertendiy 
in  the  case  of  evacuating  the  possession  for  a  temporary  purpose, 
were  deemed  of  the  essence  of  a  bona  fide  improvement.  The  gird* 
kng  of  a  few  trees,  or  mauling  of  rails,  without  unequivocal  intentions 
of  residence,  and  return  to  the  premises  to  make  it  a  place  of  per- 
manent abode,  were  not  dignified  with  that  character.  But  a  man, 
who  had  erected  his  cabin,  sowed  the  land,  enclosed  a  field,  or  made  any 
other  preperation  which  clearly  evinced  a  full  determination  to  make 
Uieplace  his  home  and  immediate  settlement,  might  with  safety  leave 
the  land  in  order  to  bring  out  his  family,  or  to  perform  other  acts  of 
daty  or  charity  ;  and,  provided  he  returned  within  a  reasonable  time, 
lus  possession  was  secured  to  him.  If  he  stayed  away  an  unreasonable 
thne,  he  would  be  presumed  to  have  abandoned  his  original  intention 
of  settlement :  but  this,  like  other  presumptions,  might  be  repelled  by 
proof.  It  would  be  incumbent  on  him  to  account  for  his  long  absence 
in  a  satisfactory  manner.     Sickness  or  other  inevitable  accident  on 
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sach  occasions,  have  always  beon  considered  as  sufficient  excoaes  for 
such  delay  in  returning. 

Patterson  appears  to  have  been  the  first  actual  settler  on  the  lands 
in  question.  He  resided  on  and.  worked  the  land  near  three  months. 
But  he  abandoned  the  tract  and  never  returned.  In  language  of  the 
act  of  December  1786,  his  settlement  was  not  continued  from  time  to 
time. 

Clemmins,  the  lessor  of  the  plaintiff,succeeded  to  the  vacant  posses- 
sion.    But  to  him  it  has  been  objected  that  he  had  sold  the  tract,  and 
received  at  least  a  part  of  the  consideration  ;  and  further,  that  he  was 
then  pursuing  other  objects  of  speculation,  in  possessing  himself  of 
Magoffin's  and  Wentworth's  tracts,  above  and  below  Meadville.    To 
this  it  is  fairly  answered,  that  the  claim  of  Patterson  was  wholly  for- 
feited by  his  abandonment,  and  tliat  he,  or  any  other  on  his  behalf, 
never  returned  to  the  land  ;  in  consequence  thereof,  any  person  desir-  ' 
ous  of  settling  and  improving,  might  lawfully  enter  on  the  possession ; 
and  the  former  possessor  being  indebted  to  him  for  the  premises,  was 
a  strong  equitable  circumstance  in  his  favor.     No  impropriety  of  con- 
duct as  to  the  two  tracts  of  land  about  Meadville,  can  invalidate  his 
pretensions  to  the  lands  in  question.     Subsequent  to  those  transactions 
he  resumed  the  possession  of  this  tract,   with  his   wife,  and  had  no 
other  home.     Every  thing  he  possessed  in  the  world  was     contained 
within  the  logs  of  his  cabin.     I   abominate  the   parctice,    which  has 
prevailed  in  this  new  country,  of  slipping  into  the  possessions  of  oth- 
ers,  who,  in  many  instances,  have  been  necessitated  to  quit  their  settle- 
ments for  temporary  purposes  :  and  have  frequently,  during  my  pre- 
sent circuit,  expressed  my  decided  sentiments  on  that  subject.     It  is 
absurd  in  the  extreme,  to  suppose  that  the  legislature,  who  enac^ 
the  law  of  3d  April  1792,  ever  intended  to  confine  actual  settlers  with- 
in the  lines  of  their  40 j  acres,  as  if  they  were   enclosed  by  the  four 
walls  of  a  prison. 

To  the  jury  it  belongs  to  decide,  whether,  when  Clemmins  tookpoB« 
session  of  this  tract  in  August  or  September  1796,  he  did  not  show  *'  a 
manifest  intention  of  making  it  a  place  of  abode  and  the  means  of 
supporting  a  family."  IF  they  shall  be  of  opinion,  from  a  careful 
review  of  all  the  circumstances,  that  such  was  the  bent  and  settled  pur- 
pose of  his  mind  at  the  time,  then  he  must  be  considered  as  possessing 
the  incipient  right  of  an  actual  settler.  It  is  the  intention  unequivo- 
cally shown,  not  the  extent  of  the  improvemeuv^  which  stamps  the 
reality  of  an  actual  settlement  in  the  first  instance. 

If  the  jury  shall  determine  in  favor  of  the  plaintiff  upon  the 
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first  pointy  tbej  must  then  decide  whether  the  claim  has  been  forfeited. 

They  will  judge  of  the  grounds  of  his  discontinuing  the  possession 
in  the  fall ;  the  want  of  fodder  for  his  cattle,  and  the  fears  of  his  wife 
in  her  pregnancy,  on  account  of  the  thinness  of  the  settlement ;  they 
will  also  determine  whether  he  absented  himself  an  unreasonable  time. 

Clemmins  expressed  his  intentions  of  returning  to  different  persons 
at  Yarious  times  ;  he  left  most  of  his  property  in  the  cabin,  and  he 
placed  a  lock  in  the  door.  His  cabin  was  burnt  early  in  the  spring  of 
1797,  which  might  have  come  to  his  knowledge ;  when  his  wife  with 
his  father  demanded  possession  in  June  following,  her  child  was  but 
two  months  old :  and  he  frequently  afterwards  repeated  his  demand 
on  Robert  Johnston  before  he  instituted  his  ejectment.  The  presumed 
abandonment  is  negative  by  all  his  acts  ;  but  the  period  of  his  absence 
for  nine  months  constitutes  the  chief  objection  against  him. 

The  case  seems  contradistinguished  as  between  the  present  parties, 
from  common  instances  of  dereliction.  Is  it  consistent  with  justice, 
after  the  agreement  of  December  1794,  under  which  the  premises  were 
assigned  to  Clemmins,  at  the  instance  of  Robert  Johnston  and  his 
brother,  that  the  said  Robert  should  infer  an  abandonment  of  the  land 
without  the  most  cogent  proof  ?  This  agreement  forms  a  strong  part 
of  the  plaintiff's  case. 

Tet  if  the  plaintiff  has  been  guilty  of  laches,  whereby  innocent  per- 
sons have  been  injured,   he   ought  to  be  postponed. 

If  valuable  improvements  have  been  made  on  the  land  through  ig- 
norance of  his  claim,  and  monies  paid  by  purchasers  for  which  they  can 
hare  no  redress,  the  poverty  of  Clemmins  will  not  avail  him  for  not 
having  brought  this  suit  for  ten  years.  But  here  the  claim  was  fully 
bown  to  Robert  Johnston,  one  of  the  original  parties  to  the  agreement: 
he  made  the  chief  improvements  on  the  land,  and  is  responsible  for  the 
goodness  of  the  title,  nor  has  it  appeared  in  evidence,  that  either 
Rnssel  or  Gottshall  have  paid  any  part  of  the  consideration  money. 
The  objection  on  the  ground  of  laches,  does  not  seem  to  hold  in  the 
present  instance  against  the  plaintiff's  recovery. 

The  jury  found  a  verdict  for  the  plaintiff. 
Messrs.  S.  and  A.  W.  Foster  and  Farrely,  pro  q\ier, 

Messrs.  Hunter  and  Marlin,  pro  dtf. 
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DECEMBER  TERM  1806,  AT  PHILADELPHIA. 

FOR  THB  EASTERN  DISTRICT. 

CORAM — ^TILGHMAK,  CHIEF  JUSTICE,  TEATES, SMITH"'  AND  BRACKBl!IRn>0E, 

JUSTICES. 


^^ 


John  Thompson  against  Jeremiah  Warder. 

It  is  matter  of  practice  to  recommit  an  informal  report  to  the  same  referees,  though 
against  the  consent  of  the  adverse  part 

Mr.  Dallas,  for  the  plaintiff  moved,  that  a  report  of  referees  should 
be  recommitted  to  them,  to  correct  an  informality  therein. 

The  plaintiff  was  ready  for  trial  at  the  last  March  term,  but  at  the 
instance  of  the  defendant's  counsel,  submitted  to  a  reference.  Be- 
fore the  referees  met,  the  plaintiff  died  intestate,  and  letters  of  admin* 
istration  were  issued  on  his  estate  on  the  27th  August  1806.  Notice 
according  to  the  rule  was  served  on  the  defendant,  but  he  did  not  at- 
tend the  referees,  nor  object  to  their  proceeding,  on  ^account  of  the 
death  of  the  plaintiff.  The  referees  met  and  examined  the  testimony  ; 
the  letters  of  administration  were  laid  before  them,  and  on  the  19th 
September,  they  found  1520  dolls.  91  cts.  to  be  due  to  the  plaintiff, 
and  on  the  next  day  the  report  was  filed  in  the  prothonotary's  office. 
On  the  second  day  of  this  term,  the  death  of  the  plaintiff  was  suggest- 
ed, and  that  letters   of  administration  had  been  granted  to  Andrew 

Miller. 
It  was  now  moved,  that  the  referees  should  be  at  liberty  to  change 

the  sum  found  due  to  the  plaintiff's  administrator  or  bis  estate.  It 
was  urged  to  be  a  plain  oversight  and  clerical  mistake,  as  the  referees 
had  seen  the  letters  of  administration ;  and  that  the  court  had  exer- 
cised a  like  power  in  former  instances. 

Mr.  Hallowel,  for  the  defendant,  opposed  the  motion.  Judg- 
ment nisi  was  entered  on  the  report,  and  the  exceptions  have  been 
filed  within  the  four  days.  By  the  common  law,  the  suit  was  at  an 
end  by  the  plaintiff's  death ;  and  no  statute  or  act  of  assembly 
justifies  the  alteration  prayed  for.  The  referees  have  found  the  money 
due  to  the  plaintiff  after  his  death  ;  and  the  object  of  the  motion  is  to 

DuriDg  the  first  two  weeks  of  the  term,  Smith,  J.  was  prevented  from  attending  the 
court  by  indisposition.    Yeates,  J.  was  absent  Ihe  two  last  weeks,  for  the  same  causa 
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enter  jadgment  for  Miller,  the  administrator.  The  adverse  counsel 
Bhoold  have  waited  till  the  daj  in  Bank,  and  then  made  their  sagges- 
tioa ;  or  at  least  they  should  have  entered  the  name  of  the  administra- 
tor on  record,  before  the  referees  met. 

The  court  declared  that  thej  saw  no  difficult  in  granting  the  motion, 
though  against  the  consent  of  the  adverse  party,  in  case  of  an  infor- 
mality. The  practice  had  obtained  in  other  cases,  and  evidently  con- 
daced  to  justice.  The  parties  at  length  mutually  agreed,  that  the  de- 
eadant  should  be  heard  on  a  stated  day  by  the  same  referees,  to 
make  his  objections  to  the  sum  found  due. . 


<*^ 


Hbnry  Jeislet,  plaintifiT  in  error,  against  John  Haitcb. 

CoortwUlncyt  set  aside  a  judgment  entered  by  default  in  the  Court  of  Common  Pleas 
where  there  has  been  no  rule  to  plead ;  but  will  set  aside  an  execution  which  has  is 
ned  before  narr,  filed. 

Weit  of  error  to  Berks  county. 

The  case  was  submitted  to  the  court  without  argument. 

It  appeared  on  inspection  of  the  record  that  judgment  had  been  en- 
tered in  the  Common  Pleas  by  default,  although  no  rule  to  plead  had 
been  entered  ;  and  a  ca.  so,  had  issued  returnable  to  January  term 
1799,  though  the  declaration  was  not  tiled  till  the  5th  March  following. 

The  court  on  the  ground  of  established  practice  in  the  Oommon  Pieas, 
affirmed  the  judgment,  but  reversed  the  proceedings  so  far  as  they  re- 
spected the  execution. 

Mr.  E.  Tilghman,  for  the  plaintiff  in  error. 
Mr.  Porter,  for  the  defendant. 


■♦^ 


Thomas  Forrest  against  Robert  Waln  and  Benjamin  B.  Morgan, 

assignees  of  Israel  Wheblbn. 

The  diflsolotion  of  a  partnership  cannot  affect  the  rights  of  third  persons. 

Case  for  the  opinion  of  the  court. 

Israel  Wheelen  and  Joseph  J.  Miller  of  tho  city  of  Philadelphia, 
merchants,  trading  under  the  firm  of  Wheelen  aod  Miller,  were  indebt- 
ed to  the  plaintiff  by  reason  of  a  promissory  note,  given  by  the  said 
firm  to  a  certain  John  Dunwoody,  and  indorsed  by  him  to  the  plaintiff. 
This  note  became  due  after  the  partnership  aforesaid  was  dissolved  ; 
and  another,  of  which  the  following  is  a  copy,  was  given  in  its  plaoe, 
and  the  original  note  canceled  or  destroyed. 

Yeates,  Vol.  IV.  22 


338  CASES  m  THE  SUPREME  COURT  [1806 

*^  $2000.  Ninety  days  after  date,  we  and  each  of  ns  promise  to 
pay  to  the  order  of  John  Dunwoody,  two  thousand  dollars  value  re- 
ceived, February  18, 1797. 

*^  Israel  Wheelen, 

^^  Joseph  J.  Miller. 
**  Indorsed  John  Dunwoody." 

On  the  2d   September,  in  the  same  year,  Israel  Wheelen  made  a 
general  assignment  of  all  his  estate,  real,  personal  and  mixed,  to  the 
defendants,  with  power  to  sell  the  same,  '^  in  special  trust  and  confi- 
dence however,  that  they  apply  the  same  and  the  proceeds  thereof,  to 
the  following  purposes,  that  is  to  say ;  in  the  first  place  to  defray  the 
necessary  expenses  incurred  in  the  execution  of  their  trust.     Secondly, 
to  pay,   satisfy  and  discharge  all  just  demands,  which  may  be   made 
against  the  said  Israel  Wheelen,  for  value  received  by  him  in  his  sepa- 
rate capacity,  especially  excepting  therefrom  any  notes  or  indorsements 
given  or  made  by  him  for  the  accommodation  of  others.     Thirdly,  to 
pay  and  secure  to  William  Montgomery,  Robert  Wain  and  George 
Bickham,  of  Philadelphia  aforesaid,  merchants,  to  the  full  amount  of 
any  advances  made  by  them,  or  either  of  them,  on  behalf  of  Joseph  J. 
Miller,  or  the  late  firm  of  Wheelen  and  Miller,  by  reason  of  their  or 
either  of  their  notes  or  indorsements  given  to  him,  or  drawn  or  made 
for  his  use  or  accommodation  heretofore,  or  the  renewal  of  such  notes 
or  indorsements  hereafter.    Fourthly,  to  pay  any  notes  or  indorsements 
made  by  third  persons,   for  the  accommodation  of  the  late  firm  of 
Wheelen  and  Miller.  Fifthly,  for  the  discharge  of  all  just  debts,  which 
may  appear  to  be  due  fpom  the  aforesaid  late  firm  of  Wheelen  and 
Miller  and  for  the  payment  of  any  notes  or  indorsements  made  by  the 
said  Israel  Wheelen,  for  the  accommodation  or  benefit  of  others.     And 
lastly,  for  the  use  of  the  said  Israel  Wheelen,  his  heirs  and  assigns." 

A  judgment  was  obtained  by  the  plaintiff  against  the  drawers  of  the 
said  last  mentioned  note,  subsequent  to  the  date  of  the  assignment. 

The  questions  submitted  to  the  court,  are  these : 

1.  Are  the  defendants  liable  to  pay  the  plaintiff  any  dividend  on  the 
debt  due  to  him,  until  after  the  three  first  objects  of  the  assignment 
are  fully  accomplished. 

2.  Is  the  plaintiff's  demand  within  the  fourth  description  contained 
in  the  said  assignment,  or  are  the  defendants  not  liable  to  pay  him  any 
dividend  under  it? 

Mr.  Ingersoll,  for  the  plaintiff,  claimed  to  be  paid  under  the 
assignment,  as  a  debt  for  which  Wheelen  had  received  value    in 
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his  separate  capacity.    The  note  is  joint  and  several,  and  on  its  face 
confesses  yalne  to  have  been  received. 

Tilghman,  C.  J.  The  first  question  is  reducible  to  a  single  point, 
whether  Israel  Wheelen^  received  value  in  his  separate  capacity,  for 
the  note  on  which  this  action  is  founded.     The  note  is  joint  and  sever- 
al from  Wheelen  and  Miller^  after  the  dissolution  of  the  partnership. 
It  confesses  value  to  have  been  received,  but  at  what  tim3   or  in  what 
capacity,  is  not  expressed.     We  must  look  elsewhere  then,   to  find  the 
nature  of  this  value.     For  if  we  confine  ourselves  to  the  face  of  the 
no(e,  it  will  not  appear,   whether  it  was  not  given  for  a  book  account 
due  from  Wheelen  and  Miller.     The  state  of  the  case  explains  the 
matter.    A  note  drawn  by  the  late  firm  of  Wheelen  and  Miller,  and 
indorsed  by  Dunwoody,  was  given  up  by  the  plaintiff  and    canceled. 
There  was  no  other  value  received.    Now  although  the  firm  of  Wheel- 
en and  Miller  was  dissolved,  as  far  as  they  could  dissolve  it,  yet  it  ex- 
isted as  far  as  the  rights  of   third    persons    were  concerned.     They 
were  still  liable  to  be  sued  as   partners,  for  debts  due  from  the  firm, 
and  could  be  sued  in  no  other  manner.    The  canceling  of  the  oU  note 
discharged  them  from  a  joint  debt,  and  not  from  a  debt  due  from 
Wheelen,  in  his  separate  capacity.     And  this  is  all  the  value  he  receiv- 
ed for  the  new  note.     Now  it  was  expressly  the  intention  of    the  as- 
signment of  Wheelen,  to  give  a  preference  to  those  persons,  from  whom 
he  had  received  value  in  his  separate  capacity  ;  and  to  postpone  those 
from  whom  he  had  received  value  in  his  joint  or  partnership  capacity. 
From  the  special  manner  in  which  this  clause  is  expressed,  I  suspect 
that  when  the  assignment  was  made,   Wheelen  must  have  had  an  eye 
to  debts  of  the  nature  of  that  in  question.     I  am  of  opinion,  that  up- 
on the  facts  stated  in  this  case,  he  received  no  value  from  the  plain- 
tiff in  his  separate  capacity  ;  and  therefore  the  defendant  is   not  liable 
to  pay  the  plaintiff  any  dividend,   before  the  three  first  objects  of  the 
assignment  are  accnmplished. 

2d.  I  am  of  opinion,  that  the  plaintiff's  demand  is  not  within  the 
fourth  description  in  the  assignment.  This  description  is  confined  to 
persons,  who  made  or  indorsed  notes,  for  the  accommodation  of  the 
late  house  of  Wheelen  and  Millw.  There  are  no  facts  stated  in  this 
case,  which  show  any  such  accommodation.  Neither  do  I  think  that 
the  plaintiff's  debt  comes  within  any  other  description  in  the  assign- 
ment. If  there  was  more  than  enough  to  satisfy  the  several  classes  of 
creditors  particularly  described,  the  surplus  was  to  be  returned  to 
Israel  Wheelen,  and  he  remained  responsible  to  the  plaintiff. 
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I  am  of  opinion  upon  the  whole,  that  the  plaintiff  is  not  entitled  to 
receive  any  dividend  from  the  defendants. 

Brackenridge,  Justice,  concurred. 

Judgment  for  the  .defendants. 


Jambs  M'Eeb,  plaintiff  in  error  against  Joseph  Rbiff. 

Deposition  overruled,  because  it  went  to  prove  among  other  things  the  contents  of 
another  paper  which  was  not  proved  to  have  been  lost. 

Writ  of  error  to  the  Common  Pleas  of  Djiuphin  county. 

The  suit  was  brought  against  the  plaintiff  in  error  by  the  now  defen- 
dant, in  trespass,  for  taking  of  hogs.  The  now  plaintiff  justified  un- 
der the  act  of  assembly  of  1705,  ^*  to  prevent  the  running  of  swine 
at  large,  "  1  Dall.  St.  Laws  75,  but  the  proceedings  before  the  jus- 
tice of  peace  were  said  to  have  been  lost  or  mislaid. 

To  prove  thnt  fact,  and  the  nature  of  those  proceedings  upon  the 
trial,  the  deposition  of  the  justice  was  offered  in  evidence,  who  swore 
that  James  M'Kee  had  been  legally  attested  before  him,  but  that  his 
order  to  view  and  appraise  the  hogs,  and  the  appraisement  made  in 
pursuance  thereof  by  the  persons  appointed,  were  lost  or  mislaid. 
This  deposition  was  rejected  by  the  Court  of  Common  Pleas,  on  the 
ground,  that  there  was  no  proof  of  an  aflSdavit  having  been  made  be- 
fore the  justice,  that  the  hogs  were  running  at  large,  without  rings  or 
yokes,  without  which  the  justice  had  no  jurisdiction. 

On  behalf  of  the  plaintiff  in  error,  it  was  urged,  that  the  deposition 
stated  that  M'Kee  had  been  legally  attested,  in  the  words  of  the  law  ; 
and  that  every  requisite  of  the  act  had  been  complied  with. 

The  court  have  affirmed  the  judgment  below;  because  the  deposi- 
tion which  was  overruled  went  to  prove,  among  other  things,  the  con- 
tents of  an  attestation  or  affidavit,  which  was  not  proved  either  to  bo 
lost  or  mislaid. 

Mr.  Hopkins,  for  the  plaintiff  in  error. 
Mr.  Duncan,  for  the  defendant 
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AT  NISI  PRIUS,  IN  PHILADELPHIA,  FEBRUARY  1807. 

■ 

OORAM — TEATBS,  JUSTIOB. 


»»  •  #> 


John  Cooper  saryiying  partner  of  Thomas  Cooper,  against  John 

MORREL. 

Invoice  book  of  an  agent,  not  evidence  of,  the  sale  and  delivery  of  goods. 

Indebitatus  assumpsit  for  goods  sold  and  delivered. 

The  plaintiffs  were  merchants  in  Birmingham  in  Great  Britain,  and 
sold  the  goods  in  question  to  the  defendant,  through  the  agency  of  one 
Charles  Gillchreest  who  delivered  them. 

The  invoice  book  of  Gillchreest  was  offered  in  evidence,  but  object- 
ed to,  because  on  the  face  of  it  no  contract  is  proved  thereby,  and  it 
appears  to  be  but  a  copy  of  the  invoices  sent  by  the  plaintiffs  from 
England. 

And  per  cur.  It  cannot  be  admitted  under  any  usage  which  haR 
ever  prevailed.  The  entries  are  headed  *' Birmingham,"  and  are 
plainly  copies.  It  proves  no  delivery  of  the  goods  to  the  defendant, 
by  Gilchreest.  The  day  book  containing  the  original  transactions  as 
they  occurred,  proved  on  oath  or  admitted,  must  be  produced,  or  parol 
evidence  given  of  the  delivery  of  the  merchandize. 

The  parties  hereupon  agreed  to  submit  the  dispute  to  referees,  and 
the  jury  were  discharged  by  consent. 

Mr.  M'Shane,  pro  guer. 
Mr.  Milnor,  pro  def. 


<»  •  »■ 


Lessee  of  Daniel  Dawson,  guardian  of  John  Enioht  and  Isaiah 

Knight  against  Jacob  Morris. 

Thoagh  a  sherifTs  deed  has  been  acknowledged  after  a  rule  obtained  to  show  cause  whj 
the  Bale  should  not  be  set  aside,  the  party  on  his  creditorl  may  try  the  fairness  of  the 
same  before  a  jut7.  A  person  who  had  released  his  claim  to  lands,  allowed  under 
certain  circumstances  to  impeach  tlie  title. 

Ejbctment  for  a  messuage  and  lot  of  ground  on  the  north  side  of 
Filbert  street  and  west  side  of  Delaware  Thirteenth  street. 

It  was  admitted,  that  Jacob  Grubb  was  seized  of  the  premises, 
and  that  they  were  sold  under  a  regular  judgment  and  execution. 
On  the  22d  April  1799,  Jonathan  Penrose,  esq.  sheriff,  conveyed  the 
same  to  John  Knight  now  deceased,  in  consideration  of  (215,  and  the 
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deed  wa8  acknowledged  in  open  conrt  on  the  2d  June  1800.  On  the 
24th  July  1799,  a  rule  of  the  Court  of  Common  Pleas  was  obtained, 
that  John  Knight  should  show  cause  why  the  sale  should  not  be  set 
aside  ;  and  on  the  12th  April  1800  the  folowing  entry  was  made  on 
the  docket :  ^^  On  argument  and  motion  of  Mr.  Armstrong,  the 
sale  is  ratified  and  confirmed  by  the  court. 

The  defendant  claimed  under  a  subsequent  sheriff's  sale  by  virtue  of 
regular  judgments  and  executions,  and  purchased  by  the  agreement 
of  the  judgment  creditors,  in  trust  for  their  use.  In  March  1802, 
Israel  Israel,  esq.  sheriff,  conveyed  to  him  the  premises,  in  considera- 
tion of  250  dollars,  and  the  deed  was  acknowledged  on  the  17th  March 
in  that  year.  On  the  17th  June  1803,  a  trial  was  had  at  Nisi  Prins, 
and  Morris  obtained  a  verdict  against  Knight,  on  which  judgment 
was  entered  in  September  term  following. 

The  defendant's  counsel  offered  to  show  that  the  first  sale  was  fraud- 
ulent and  covinous,  through  the  instrumentality  of  Thomas  Arm- 
strong, an  attorney  of  this  court,  and  that  John  Knight,  the  purchaser 
thereat  (father  of  the  two  minors,  whose  guardian  had  brought  this 
ejectment)  was  privy  thereto  ;  but  at  all  events,  he  knew  the  manage- 
ment that  had  been  practised  before  he  paid  the  consideration  money. 

The  plaintiff's  counsel  opposed  this  testimony.  The  fairness 
of  the  sale  was  a  proper  subject  of  inquiry  in  the  Conrt  of  Common 
Pleas,  before  the  deed  was  acknowledged.  The  party  objecting 
chose  his  jurisdiction,  and  is  thereby  concluded.  An  issue  might 
at  that  time  have  prayed.  Here  was  no  surprise.  If  money  had 
been  brought  into  court,  and  the  court  had  directed  the  dis- 
tribution of  it,  all  the  parties  interested  would  have  been    bound. 

The  decree  of  a  court  is  conclusive  on  the  subject  matter,  if  they 
have  jurisdiction.  Bull.  244.  Carth.  225.  This 'point  was  not  agitated 
on  the  former  trial. 

It  was  answered,  that  it  did  not  appear  at  whose  instance  the  rale 
to  show  cause  was  entered.  In  point  of  fact  on  witnesses  were  ex- 
amined, and  the  hearing,  if  any,  was  on  one  side.  We  assert  and  will 
prove,  that  the  acknowledgment  was  obtained,  by  keeping  a  material 
witness  out  of  the  way.  A  recovery  by  covin  is  of  no  effect ;  and  so 
of  all  other  acts.  8  Co.  78. 

Yeates,  J.  The  cases  cited,  that  the  judgment  of  a  court  hav- 
ing competent  jurisdiction  of  the  subject  matter,  is  final  and 
conclusife    on    the    question  immediately  decided,    do    not  appear 


1807]  OF  PENNSYLVANIA.  843 

to  me  to  be  analogous  to  the  case  before  the  court.  Under  the  act  of 
1705.  §  4,  the  sheriff  is  directed  **  to  give  the  buyer  of  lands  a  deed 
daly  executed  and  acknowledged^  as  had  theretofore  been  used  upon 
the  sherifi's  sale  of  lands."  1  Dall.  St.  Laws  69.  The  point  decided 
in  the  Common  Pleas  was,  that  the  sheriff's  deed  should  be  admitted 
to  be  acknowledged ;  and  the  act  of  the  court  gave  the  deed  no  further 
or  other  validity,  than  if  it  had  been  acknowledged  without  opposition, 
la  the  latter  case  such  sales  have  been  frequently  impeached,  and  have 
always  been  held  to  rest  on  their  own  fairness  and  merits.  But  was 
the  law  even  otherwise,  if  the  original  defendant  whose  lands  were 
sold,  had  opposed  without  success  the  receiving  of  the  acknowledgment 
of  the  sheriff's  deed,  it  could  not  possibly  be  conclusive  on  his  creditors 
who  were  no  parties  thereto  ;  nor,  if  one  or  more  of  the  creditors  were 
purties  to  the  opposition,  could  it  bar  other  creditors,  who  did  not  inter- 
fere therein,  and  might  be  furnished  with  new  evidence  to  impeach  the 
sale.  In  the  present  instance,  it  is  not  shown  on  what  grounds  the  rule 
to  show  cause  was  obtained,  who  were  the  parties  who  procured  it,  or 
whether  any  evidence  was  offered  to  the  court  upon  the  hearing  to  affect 
the  sale. 

I  therefore  think  the  decision  of  the  Common  Pleas  not  binding 
and  conclusive  on  the  now  defendant  as  to  the  fairness  of  the  sale  ; 
and  that  it  is  competent  to  him  to  give  in  evidence  to  the  jury  the 
facts  and  circumstances  from  which  the  fraud  in  the  sale  is  inferred, 
that  they  may  judge  thereupon.  And  the  case  is  much  stronger,  by 
the  present  dispute  being  confined  to  the  heirs  of  the  original  pur- 
chaser. 

Jacob  Smith  was  then  called  as  a  witness,  but  was  excepted  to,  as 
being  interested-  The  plaintiff's  counsel  produced  a  conveyance  from 
Jacob  Grubb  to  the  said  Smith,  of  the  premises  in  question,  in  con- 
sideration of  1200  dollars,  dated  8th  December  1797,  antecedent  to 
any  judgments  obtained  against  the  former;  and  an  assignment 
thereon  by  Smith  to  Knight,  in  consideration  of  60  dollars,  dated 
April  22, 1799. 

On  inspection  of  the  assignment,  no  covenant  either  express  or  im- 
plied, appeared  to  have  been  inserted  therein,  which  made  him  re- 
sponsible in  any  event ;  but  it  was  contended,  that  it  was  against  the 
policy  of  the  law,  to  allow  a  person  to  contravene  an  instrument  exe- 
cuted by  himself. 

The  defendant's  counsel  urged,  that  Knight's  buying  in  this  claim, 
on  the  day  of  the  date  of  the  sheriff's  deed,  and  two  days  after  the 
public  sale,  was  one  of  the  circumstances  relied  upon  to  show  fraud 
in  him.     The  voluntary  deed  to  Smith,  though  it  contained  a  cona*"^  - 
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eratiou  of  $1200,  was  intended  to  defraud  creditors,  and  was  puffed 
at  the  sherifiPs  sale,  to  ^prevent  the  premises  from  going  off  at  their 
full  value :  to  extinguish  the  claim  of  Smith  and  to  close  his  mouth, 
the  paltry  sum  of  $60  is  paid  him,  which  was  a  debt  really  owing  to 
him  by  Grubb.  Smith  is  not  compellable  to  be  sworo,  but  he  may 
give  testimony  against  his  right  if  he  chooses ;  for  he  then  swears 
against  himself.  2  Lord  Ray.  1008.  And  in  a  late  case,  it  has  been 
adjudged,  that  in  a  suit  upon  a  bill  of  exchange  against  the  acceptor 
b^  an  indorsee,  the  payee  may  be  a  witness  to  prove  that  the  bill  was 
void  in  its  creation.  7  T.  R.  601. 

Yeates,  J.  It  was  formerly  held,  that  no  man  should  be  allowed  to 
give  testimony  to  invalidate  a  deed  or  instrument  which  he  had  signed. 
1  T.  R.  300.  2  Atky.  228.  This  rule  was  afterwards  confined  to  ne- 
gotiable instruments ;  8  T.  R.  82,  84,  86,  and  lately,  the  rule  itself 
has  been  questioned ;  and  contrary  determinations  have  since  taken 
place.  5  T.  R.  570.  7  T.  R.  602.  Peake's  Rep!  6,  52,  224.  The 
law  has  undergone  many  changes  on  this  point  of  evidence.  For 
my  own  part,  I  feel  great  reluctance  against  a  person  swearing  to  de. 
stroy  the  effect  of  his  own  deed. 

This  however  does  not  seem  to  me,  to  be  such  a  case.  The  assign- 
ment is  a  mere  release  of  Smith's  right  under  the  deed,  and  comes  be- 
fore the  court  under  circumstances  of  great  suspicion,  not  only  from 
the  great  disproportion  between  $1200  and  $60,  but  that  even  now 
the  plaintiff  does  not  claim  title  under  it,  but  makes  use  of  it  merely 
to  repel  Smith  from  giving  testimony.  This  evinces  the  intention  of 
the  contracting  parties,  that  the  assignment  was  only  intended  to  bar 
any  future  claim  by  Smith  to  the  house  and  lot.  If  however  the  case 
is  within  the  rule,  the  latest  authorities  warrant  the  admission  of  the 
witness. 

Smith  was  sworn  accordingly,  and  the  evidence  respecting  the  fraud 
in  the  first  sale,  was  fully  gone  into.  After  a  very  full  hearing,  the 
jury  retired,  and  returned  with  a  verdict  for  the  defendant  in  twenty 
minutes. 

• 

Messrs.  Hallowel  and  Milnor,  for  the  defendant. 
Messrs.  J.  Hemphill  and  S.  Levy,  for  the  plaintiff. 
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>  Jambs  Enqles  and  Robkrt  IMTMullbn  against  Robert  Brxungton. 

Where  a  subscribing  witaess  to  a  will  is  out  of  the  juriidictiou  of  the  court,  hid  hand 
writing  may  be  proved  as  if  he  were  dead. 

This  was  a  feigned  issue  to  try  the  validity  of  the  last  will  of  Ame- 
lia Sennet,  deceased,  dated  8th  August  1801. 
There  were  two  witnesses  to  the  instrument,  Edward  J.  Coale  and 

Robert  Taylor.     The  mark  of  the  testatrix  was  said  to  be  affixed  there- 
to. 

Taylor  swore,  that  he  had  been  sent  for  by  Mrs.  Sennet,  to  draw  her 
will ;  but  that  being  indisposed,  he  had  recommended  to  her  that  Mr. 
Coale,  a  young  lawyer,  should  do  the  business.  Ue  was  accordingly 
sent  for  and  drew  the  will  according  to  her  directions,  which  was  sign- 
ed and  published  in  their  presence,  and  they  subscribed  their  names 
thereto. 

It  was  admitted,  that  Coale  wa»  in  the  city,  when  the  will  was  filed 
iD  the  register's  office,  but  had  afterwards  removed  to  the  city  of  Bal- 
timore in  Maryland. 

The  plaintiff's  counsel  offered  to  prove  his  hand-writing,  but  this 
was  objected  to.  The  rule  of  law  is  imperious,  that  the  subscribing 
witness  to  an  instrument  shall  be  personally  examined,  unless  he  is  dead 
or  cannot  be  found.  7  T.  R.  265-6.  Where  his  residence  is  in  a 
foreign  country,  or  in  a  sister  state,  a  commission  may  issue  to  take 
his  examination.  If  he  is  dead,  his  hand- writing  m%y  be  proved  ;  but 
if  he  has  become  infamous,  or  has  become  interested  since  the  execu- 
tion of  the  instrument,  it  is  necessary  in  addition  thereto,  to  prove  the 
hand  writing  of  the  party  also.  Peake's  Evid.  64,  95.  Two  witnesses 
are  necessary  to  establish  a  will  by  the  laws  of  Pennsylvania.  1  Dall. 
286.  The  provision  is  founded  on  principles  of  public  policy.  Bat  it 
is  obvious,  that  if  the  proof  of  the  hand-writing  of  a  living  witness, 
shall  be  considered  as  equivalent  to  his  oath,  provided  he  lives  out  of 
the  jurisdiction  of  the  court,  many  frauds  may  be  practised.  A  wit- 
ness may  affix  his  name  to  a  pretended  will,  who  would  not  venture  to 
swear  to  the  due  execution  of  it ;  and  he  may  be  sent  abroad,  to  pre- 
vent his  being  purged  upon  oath.  It  may  be  objected,  that  there  is  no 
mode,  by  which  the  will  itself  may  be  procured  from  the  register,  to 
attend  the  commission.  But  if  evea  the  original  cannot  be  obtained, 
a  certified  copy  might  be  obtained,  which  would  in  most  instances  an- 
swer the  same  purpose.  Besides  Baltimore  is  within  the  immediate 
reach  of  the  party.  It  cannot  with  propriety  be  called  a  city  abroad, 
much  less  to  be  in  a  foreign  country.  The  Circuit  Court  of  the  Uni- 
ted States,  for  this  district  have  determined,  that  a  foreign  attachment 
would  not  lie  in  such  case. 
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E,  contra,  it  was  answered,  that  the  rales  of  evidence  as  to  wills, 
are  precisely  the  same  as  to  deeds  and  other  papers.  No  distinction 
can  be  drawn  between  them.  It  is  true,  the  plaintiffs  might  have  taken 
out  a  commission  here  ;  but  of  what  avail  would  it  have  been,  if  he 
could  not  have  obtained  the  possession  of  the  original  will  ?  And  how 
could  the  will  be  identified,  by  a  certified  copy?    The  case  of  v. 

Ralston,  was  determined  on  this  ground.  Besides,  if  these  difficulties 
could  be  obviated,  the  witness  was  out  of  the  power  of  the  court,  no 
matter  how  small  the  distance  was,  and  his  oath  could  not  be  compelled. 
He  was  to^all  intents  as  to  the  plaintiffs,  as  if  he  had  been  dead,  and 
the  rule  of  law  is  fully  settled,  that  where  a  witness  to  any  instrument 
is  abroad,  the  proof  of  his  hand-wiitiug  is  sufficient  proof  of  its  execu- 
tion. 1  Espin.  Rep.  2.  Buller,  J.  has  said,  that  where  an  attesting 
witness  is  beyond  sea,  the  best  evidence  which  can  be  obtained,  is  the 
proof  of  his  hand- writing.  1  Bos.  andPul.  861.  And  the  rule  is  now 
established  by  the  Court  of  King's  Bench  in  1802,  that  if  the  subscrib- 
ing witness  be  out  of  the  jurisdiction  of  the  court,  and  not  amendable 
to  its  process  at  the  time  of  trial,  whether  he  be  domiciled  abroad  or 
not,  evidence  of  his  hand- writing  is  admissible.  2  East  250. 

Per  cur.  Better  evidence  will  not  be  demanded  than  is  in  the  par- 
ty's power  to  give.  The  Supreme  Court  has  no  power  to  oblige  the  re- 
gister of  wills  to  deliver  out  an  original  paper  lodged  with  him  for  pro- 
bate,  to  be  carried  into  another  state  ;  nor  has  it  any  control  over  a 
witness  out  of  its  jurisdiction.  I  think  it  is  doubted  in  one  of  the 
books,  whether  the  same  credit  is  to  be  given  to  the  hand-writing  of  a 
witness  beyond  sea,  as  if  dead.  Per  Lord  Hardwicke.  2  Yez.  460. 
But  from  the  cases  cited  on  the  part  of  the  plaintiffs,  it  appears,  that 
wherein  subscribing  witness  to  a  deed  or  other  written  instrument  is 
beyond  the  reach  of  the  process  of  the  court,  his  hand- writing  may  be 
proved  as  if  he  were  dead.  See  Peake's  Rep.  100.  For  this  is  all 
that  can  reasonably  be  expected  from  the  party,  under  such  circum- 
stances. To  attempt  to  prove  a  mark  to  a  will,  would  be  idle  and  ridic- 
ulous. 

The  hand- writing  was  fully  proved ;  but  it  afterwards  appeared,  that 
the  testatrix  had  married  two  husbands,  viz.  Edward  Sennet  in  1791, 
and  William  Tnlly  in  October  1796,  her  first  husband  being  then  liv- 
ing. The  presumption  being  fortified  by  other  proof,  that  her  hus- 
band Sennet  was  in  full  life,  when  her  will  was  made  in  1801,  the  jury 
found  a  verdict  for  the  defendant,  who  had  intermarried  with  a  sister 
of  the  deceased. 

Messrs.  Condy  and  Hopkinson,  pro  quer. 

Messrs.  S.  Levy  and  Meredith,  prodtf. 
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WniiAM  Austin,  indorsee  of  Isaac  Tbasdalb  against  Jonas  Inohah. 

Court  will  not  permit  the  plaintiff  to  enter  his  replication  and  join  the  issues  under  the 
arbitration  act,  after  the  jury  are  sworn,  without  the  consent  of  the  defendant. 

Suit  on  a  promissory  note.  The  defendant  pleaded  non-assump* 
lit  and  payment,  a  set-off  and  the  statute  of  limitations. 

After  the  jury  were  sworn,  it  was  discovered,  that  the  plaintiff  had 
not  replied  to  the  pleas,  and  that  the  issues  were  not  joined.  Mr. 
Morgan,  for  the  plaintiff,  moved,  that  the  court  would  permit  him  to 
imend,  by  enterning  the  replication,  and  formally  joining  the  issues, 
under  the  6th  section  of  the  arbitration  act,  passed  21st  March  1806, 
TSt.  Laws  568,  it  being  plainly  within  the  spirit  of  the  act.  This 
motioD,  Mr.  Hare,  for  the  defendant  opposed,  his  client  not  being 
prepared  with  his  witnesses  for  the  trial. 

Teates,  J.  Unquestionably  the  intention  of  the  legislature  was 
that  formal  objections  which  do  not  go  to  the  merits  of  the  controver- 
8j,  shall  not  be  readily  listened  to.  But  I  can  discover  their  mean- 
ing 00  otherwise,  than  by  their  words.  It  is  clear,  that  the  express- 
ons  go  no  further  than  to  permit  an  amendment  of  the  declaration  or 
itatement,  and  of  an  alteration  of  the  plea  or  defence :  and  I  do  not 
feel  myself  warranted  to  extend  them  by  construction. 

The  motion  was  denied ;  and  the  jury  were  dismissed  by  the  court 
from  giving  a  verdict. 


-•♦ 


Rbspubuca  against  William  Duane. 

Aa  Bttachment  wiU  sue  against  a  Baember  of  congress  for  a  contempt  in  not  attending 

onder  a  subpoena,  if  he  ifl  not  attending  congress  or  going  to,  or  returning  from  oon- 
jras. 

Irdictmbnt  for  a  libel.  Sur  motion  for  an  attachment  against  a 
witness,  for  not  attending  the  court,  in  pursuance  of  a  subpoena. 

Teates,  J.  This  is  a  motion  for  an  attachment  for  a  contempt, 
against  Joseph  Clay,  esq.  a  member  of  the  house  of  representatives 
in  the  congress  of  the  United  Slates. 

It  is  founded  on  the  affidavit  of  Walter  Franklin,  esq.  who  declares, 
that  he  obtained  a  subpoena  for  Mr.  Clay,  between  4  and  5  o'clock  in 
the  afternoon  of  yesterday,  enjoining  him  to  appear  forthwith  ;  that 
be  called  on  the  said  Clay,  and  mentioned  to  him,  that  the  attorney 
general  had  agreed,  that  his  deposition  as  to  the  facts  within  his 
knowledge,  should  be  read  on  the  trial  of  the  indictment  against 
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William  Duane  ;  that  he  requested  the  said  Clay  to  permit  him  to 
take  his  deposition,  who  absolatelj  refosed  to  comply  with  his  request ; 
that  thereupon  he  presented  the  subpoeaa  to  the  said  Joseph  Clay, 
which  he  read  to  the  best  of  his  belief,  and  after  reading  the  same 
returned  it,  with  a  declaration  that  he  should  not  attend  ;  because  he 
conceived  it  improper  to  issue  a  process  of  the  kind  against  him,  as 
he  was  privileged  from  the  service  of  process,  in  consequence  of  his 
being  a  member  of  congress. 

A  witness  should  be  allowed  a  reasonable  time,  before  his  attendance 
can  be  required  under  a  subpoena :  but  I  pass  over  this  circumstance, 
to  proceed  to  the  point  more  immediately  to  be  decided. 
'  The  present  claim  of  privilege  depends  on  the  6ch  section  of  the 
constitution  of  the  United  States  :  the  words  whereof,  so  far  as  they 
respect  this  matter,  are  these  ;  ^'  the  senators  and  representatives  shall 
in  all  cases,  except  treason,  felony  and  breach  of  the  peace  be  privil* 
ege  from  arrest,  during  their  attendance  at  the  session  of  their  re- 
spective houses,  and  in  going  to  or  returning  from  the  same," 

There  is  no  ambiguity  in  these  expressions :  they  convey  precise 
and  definite  ideas.  The  privilege  secured  to  the  members  of  congress 
of  both  houses,  is  freedom  from  arrest.  It  cannot  be  asserted,  that 
the  service  of  a  subpoena  is  an  arrest.  It  is  a  mere  notice  to  the  par- 
ty to  appear  and  give  testimony.  But  it  is  certain,  that  unless  the 
court  can  constitutionally  enforce  the  attendance  of  a  witness  under 
a  subpoena,  it  will  be  of  little  avail  to  issue  that  process  to  a  reluctant 
witness.  And  this  necessarily  leads  to  the  inquiry,  whether  an  attach- 
ment can  issue  against  a  senator  or  representative  in  congress,  neg- 
lecting or  refusing  to  attend,  in  consequence  of  a  subpoena  properly 
served? 

On  the  most  mature  reflection,  I  am  of  opinion,  that  the  court  may 
either  grant  or  refuse  such  complusory  process,   according  to  existing 
circumstances.     That  the  service  of  an   attachment  for  a  contempt 
includes  an  arrest,  there  can   be  little   doubt ;  and  it  cannot  be  said, 
that  such  contempt  is  eiiher  treason,   felony  or  breach  of  the  peace : 
but  the  privilege  is  confined  to  the  periods  of  the  members  attendance 
at  the  sessions  of  their  respective  houses,  going  to,   or  returning  from 
the  same.     If  a  member  should  neglect  his  duty  by  not  attending  the 
session  of  congress,  or  should  desert  it  without  leave,   he  is   no  more 
entitled  to  privilege  in  such  instances  from  arrest,  than  a  mere  private 
citizen.     The    court    however    will  not    presume   a  dereliction  of 
duty,  unless  it  is  established  by  satisfactory   proof :   they  will    con- 
strue the  privilege  liberally,   and  by  no  means   weigh   the  absence 
of  a  member  in  scales  too  nice.     Should   it  appear  to   them,  that  he 


r 
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is  oa  his  retarn  to  congress,  they   will  at  once  refuse  the  attachment. 

The  course  thereof  which  I  shall  pursue,   will  be  to  with-hold  the 
attachment,  until  a  proper  case  is  shown  justifying   such  a  measure. 

I  do  not   feel   it  to  be  incumbent  upon   me  to  search    for  proof, 

shoald  this  business  be  questioned  at  a  future  day. 
[See  the  United  States  y.  Cooper.  4  Dall.  841.] 


Thomas  Dawson  for  the  use  of  Isaac  Wieoff  and  George  E  . 
Harrison  against  William  Pynsent  Tibbs,  David  Allison 
and  Benjamin  Gratson  Orr. 

A  oommisaion  to  examine  witnesses  in  which  parties  have  joined,  though  the  mle  on 
which  it  was  gi*ounde<l  was  not  entered  on  the  docltet,  the  deposition  taken  under 
it  will  be  received  in  cTidence,  the  87th  rule  of  practice  of  the  Supreme  Court  not* 
withstanding.  Anything  may  be  giren  in  eridenoe  to  show  that  the  plaintiff  has  no 
right  to  recover,  nnd  even  a  general  release,  under  the  plea  of  non-assumpsit. 

KoDsuit  refused  on  an  alleged  variance,  where  the  facts  are  not  absolutely  ascertuned. 

The  plaintiff  declared  in  special  assumpsit,  that  in  consideration 
of  $1492  and  59  cents,  paid  to  the  defendants  on  the  14th  August 
1795,  they  had  promised  to  pay  and  deliver  in  twelve  mouths,  the 
B&me  sum  in  assorted  seasonable  European  merchandize,  at  wholesale 
cash  prices  ;  that  Allison  and  Orr  had  been  returnad  by  the  sheriff, 
*^  not  to  be  found  "on  the  capias  ;  and  that  they  and  each  of  them 
had  neglected  and  refused  to  pay  and  deliver  the  same,  &c.  Fleas 
non  assumpsit  and  payment,  with  leave,  &c. 

The  plaintiff  produced  a  written  engagement  of  whe  defendants,  in 
consideration  of  $1492  and  50  cents,  to  pay  and  deliver  the  goods, 
and  there  rested  his  cause. 

The  defence  set  up,  was,  that  the  note  iu  question  was  given  with 
six  others,  which  had  been  canceled  and  paid,  for  199,000  acres  of 
lands  ill  Georgia,  and  for  which  no  good  title  had  been  given,  and 
that  there  was  not  above  5000  acres  of  the  whole  quantity,  for  which 
the  defendants  had  received  a  legal  unincumbered  right.  To  prove 
this,  they  offered  the  examination  of  one  Ezekiel  Hudnall  taken  under 
a  commission,  issued  from  the  Supreme  Court,  upon  wliich  the  defen- 
dant's interrogatories  had  been  filed  12th  May  180O,  and  the  plaintiff's 
on  the  30th  May  following.  The  commission  had  been  returned  on 
the  30th  August  1800,  but  no  rule  of  court  whereon  the  commission 
was  grounded,  appeared  on  the  records. 

The  plaintiS^s  counsel  excepted  to  the  testimony  proposed. 
The  commission  is  invalid,  not  being  founded  on  a  rule  of  court,   and 
the  authority  of  the  commissioners  to  administer  an  oath  rests  on   the 
rule  of  court.     Besides,  no  notice  of  special  matter^has  been  given, 
under  the  S7th  rule  of  the  Supremo  Court  for  regulating  its   practice. 
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and  the  cestui* s  que  use  who  are   strangers  to   the  origiaal  transac- 
tion, are  thereby  hindered  from  an  opportunity  of  encountering  the  ev- 
idence intended  to  be  offered.     In  the  case  of  a   special  assampsit.  a 
common  law,  payment    or  other  legal  discharge  must  be   pleaded 
though  it   is   otherwise  on  a  general   assumpsit.  Qilb.  Law  of  Evid. 
205,  206.  1  Mod.  210. 

The  defendant's  counsel  answered,  that  there  certainly  must  have 
been  a  rule  for  a  commission,  though  from  oversight  the  entry  of  it 
had  been  omitted  ;  at  all  events,  the  plaintiff  had  joined  therein, 
which  takes  off  the  force  of  the  objection.  The  rule  of  the  court  relied 
upon,  was  intended  to  remedy  an  evil,  which  existed  before  ;  its  spirit 
was  to  prevent  the  surprise  of  the  adverse  pircy  by  unexpected  evi- 
dence on  the  general  issue,  but  the  testimony  strictly  admissible  befor 
on  such  plea,  remained  unaffected  by  the  rule.  On  non  assumpsit, 
any  thing  can  be  given  in  evidence  which  shows  that  nothing  is  due  ; 
and  the  distinction  between  general  and  special  assumpsit  as  to  this 
point  is  denied.  Bull.  148.  But  it  is  absurd  to  urge  the  smallest 
surprise  in  a  case  like  the  present,  the  deposition  taken  under  the 
commission  was  returned  near  seven  years  ago,  and  operated  as  full 
notice  of  the  special  matters  relied  upon. 

Yeates,  J.  The  commission  actually  issued  in  this  itstance,  affords 
a  strong  presumption  that  a  rule  of  the  court  had  been  previously  ob- 
tained, though  it  may  not  have  been  transferred  from  the  rough  min- 
utes of  the  prothonotary ;  the  persons  named  therein  would  derive  the 
same  authority  to  administer  an  oath  under  it  in  a  sister  state,  as  if  a 
rule  was  now  found  on  our  records.  It  was  the  act  of  the  court,  cer- 
tified formally.  But  independently  hereof ,  it  would  seem  that  the  par- 
ties joining  in  the  commission  and  filing  their  respective  interrogatories, 

would  supersede  the  necessity  of  a  rule  ;  because  it  was  virtually  an 
agreement  that  the  deposition  taken  under  those  questions  should  be 
received  in  evidence. 

As  to  the  87th  rule  of  the  Supreme  Court,  it  left  the  evidence  on 
the  general  issue,  as  it  was  strictly  admissible  before  ;  and  I  have  al- 
ways understood  it  to  be  settled  law,  that  on  non-assumpsit,  every- 
thing may  be  given  in  evidence,  which  shows  that  the  plaintiff  has  qq 
right  to  recover.  It  was  formerly  held,  that  a  general  release  form- 
ed an  exception  to  the  rule  ;  2  Barnis  293  ;  old  ed.  Herbert  v.  Flower 
et  al. ;  but  the  latter  authorities  remove  event  his  exception.  Barr. 
1010.  8  Burr.  1353.  8  Espin  Rep.  234  Bull.  148.  It  is  however  a 
relief  to  my  mind,  that  there  can  be  no  pretext  for  surprise  upon  this 
occasion. 
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The  testimony  was  received,  but  the  defendant  did  not  substantiate 
his  eyidence  thereby. 

The  defendant's  counsel,  in  their  address  to  the  jury,  insisted  that 
there  was  a  variance  between  the  declaration  and  proof.  The  written 
engagement  purported,  that  the  promise  was  made  in  consideration  of 
1492  dollars  and  50  cents,  but  not  for  that  sum  paid  by  the  plaintiff, 
as  he  had  laid  it  in  his  declaration.  In  reality,  the  consideration  of 
the  note  was  the  sale  of  the  Georgia  lands. 

The  court  refused  to  nonsuit  the  plaintiff  hereupon.  The  fact  is 
controverted,  whether  the  note  was  given  for  lands,  and  whatever  the 
probability  may  be,  it  is  not  absolutely  ascertained.  If  the  supposed 
variance  is  insisted  upon,  let  the  point  be  considered  is  reserved,  sub- 
ject to  further  argument  in  Bank,  in  case  the  plaintiff  shall  obtain  a 
verdict. 

Verdict  pro  quer.  for  $2440  and  72  cents,  the  amount  of  the 
note,  and  interest  up  to  the  day  in  Bank. 

Messrs.  Ingersoll  and  T.  Ross,  pro  quer. 
Messrs.  M.  Levy  and  Franklin,  pro  def. 

Afterwards  on  the  16th  March  1807,  the  postea  having  been  returned 
into  Bank,  it  was  agreed,  that  judgment  should  be  entered  for  the 
plaintiff;  Mr.  Levy  admitting,  that  the  jury  by  their  verdict  had  neg- 
atived the  ground,  upon  which  his  motion  for  a  nonsuit  had  been  founded. 


852  CASES  IN  THE  SUPREME  COURT  [1807 

« 

MARCtI  TERM  1807,  AT  PHILADELPHIA. 

FOR  THB  EASTERN  DISTRICT. 

CORAM — TILGHMAN,    CHIEF  JUSTICE,  AlO)  YEATBS    AND    BRACEENRIDOB, 

JUSTICES.* 


<»  •  <» 


Abraham  Wilt  against  Jacob  Schreiner,  special  bail  of  Benjamin 

DiFFEBACH. 

The  dischfirge  of  a  debtor  under  the  insolvent  acts,  is  prima  facie  eyidence  of  the  ser- 
vice of  notices  on  the  creditors,  but  not  conclusive. 

Scire  facias.    The  defendant  pleaded  payment,  with  leave  to  give 
the  special  tnatter  in  evidence. 

On  the  trial,  at  Nisi  Prios,  in  Philadelphia,  on  the  18th  Febroaiy 
last,  before  Yeates,  J.  the  defendant  prodaccd  the  record  of  the 
Court  of  Common  Pleas  of  Dauphin  county,  whereby  it  appeared,  that 
Diffebach,  the  principal,  had  petitioned  that  court  on  the  17th  January 
1804,  for  the  benefit  of  the  acts  of  insolvency,  and  had  thereupon  been 
directed  to  give  notice  to  his  creditors  to  appear  on  the  22d  February 
following ;  that  these  notices  appeared  to  have  been  served  oq  the 
creditors,  and  particularly  on  Wilt,  the  now  plaintiff,  on  the  2d  Feb- 
ruary preceding,  by  the  oath  of  Robert  Skinner;  and  that  Diffebach 
was  thereupon  discharged  from  imprisonment.  It  was  then  ruled , 
that  the  record  was  legal  evidence,  and  prima  facia  was  proof  of 
the  service  of  the  notices,  though  not  conclusive  upon  the  creditors  ; 
whereupon  the  jury  found  a  verdict  for  the  defendant. 

Mr.  Phillips  now  moved  for  a  rule  to  show  cause,  why  a  new  trial 
should  not  be  granted  for  misdirection,  and  produced  the  affidavit 
of  the  plaintiff,  that  he  believed  he  should  be  able  to  produce  proof  on 
another  trial,  that  Skinner  was  so  much  intoxicated  when  he  swore  to 
the  service  of  the  notices  in  Dauphin  county,  that  the  court  iritb 
difficulty  received  him  as  a  witness. 

This  was  urged  to  be  a  material  circumstance   to  guide  the  dis- 
cretion of  the  court.     But  Skinner  ought  to  have  been  personally  ex- 
amined upon  the  trial.     His  oath  before  the  court  of  Common  Pleas  ^ 
ought  not  to  have  been  received  to  effect  the  plaintiff  in  a  collateral 
case.    It  is  not  alleged  that    he  is  dead. 

Mr.    Condy  for  the  defendant    observed,    that  it  could    not  l>« 
doubted    but  the    record    was  good    evidence.     Every    thing    cozi.^ 

*  Smith,    J.   was  much  indisposed  with  a  fever  during  the    wliole  of  the    terras , 
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tallied  in  it  ought  to  go  to  the  jury,  who  were  to  deduce  their  in- 
ferences therefrom.  The  court  will  know  the  difficulty  of  procuring 
die  testimony  of  persons  who  serve  the  notices  of  insolvent  debtors. 
Skinner  is  not  to  be  found.  The  rule  that  omnia  praesumuntur  ease 
rite  acta  strongly  applies  in  such  a  case.  In  Shields  v.  Inhis,  in  the 
Common  Pleas  of  Philadelphia  county.  Judge  Ooxe  would  not  permit 
eridence  to  be  given,  to  contradict  the  propriety  of  discharge  of  an 
imolvent  debtor ;  which  was  going  much  further  than  was  done  by  the 
judge  here.  The  court  upon  motions  of  this  nature,  will  always  re- 
ceive affidavits  of  material  evidence  being  discovered  since  the  trial, 
with  great  caution  :  but  here  the  affidavit  is  too  loose,  to  have  any  re- 
liance placed  on  it.  ' 

Tilgman,  0.  J.  No  ground  for  a  new  trial  is  laid  by  the  affidavit. 
The  court  could  not  avoid  receiving  the  record  in  evidence  ;  and  it 
wis  proper  that  the  jury  should  judge  upon  the  whole. 

Brackenridge,  J.  It  appears  to  me  that  the  record  was  only  evi- 
dence of  the  party's  liberation  from  confinement,  and  not  of  the  ser- 
Tioe  of  notice  upon  the  creditors :  it  is  similar  in  principle  to  the  pro- 
ceedings of  commissioners  of  bankruptcy,  and  in  a  suit  founded  there- 
on, the  trading,  act  of  bankruptcy,  &;c.,  must  be  proved. 

Tilghman,  0.  J.  The  Court  of  Common  Pleas  had  undoubted  ju- 
risdiction of  the  case,  and  must  have  been  satisfied  that  the  notices 
were  duly  served  before  they  discharged  the  debtor.  I  agree  with  the 
judge  who  tried  the  cause,  that  the  record  was  prima  fade  evidence 
of  the  service  of  notices,  but  that  it  might  be  repelled  by  other  proof. 

Rule  refused. 


-♦^ 


Jacob  Sntdsr  and  Hannah  his  wife  against  Samuel  Castor,  ad- 
ministrator with  the  will  annexed  of^GBOBGB  Castor. 

In  the  vgument  of  a  reserred  point,  court  will  confine  their  inqniry  to  the  matter  re- 


Jadeb.  sMiimpait  lies  on  an  express  as  well  as  implied  promise,  and  where  it  is  execu- 
ted. Bat  where  it  is  execatorj,  special  assumpsit  is  the  proper  form  of  action. 

This  case  came  before  the  court,  upon  a  reserved  point. 

Yeates,  J.,  who  tried  the  cause  at  Nisi  Prius,  on  the  5th  March 
instaaty  reported  the  case  and  evidence  as  follows :  The  action  was 
Teates,  Vol.  IV,  28 
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brought  to  December  term  1801,  and  the  declaration  contained 
two  counts.  The  first  was  a  general  indebiiattis  assumpsit 
for  work,  labor  and  service,  done  by  the  feme  before  marriage ;  the 
second  contained  a  quantum  meruit.  To  which  the  defendant 
pleaded  non  assumpsit  and  payment,  with  leave,  &c.,  and  also  the 
act  of  limitations. 

It  appeared  in  evidence  on  the  trial,  that  Hannah  Snyder,  the  plaintiff, 
was  the  daughter  of  George  Castor,  deceased,  born  in  1748,  and  was 
married  on  the  16th  February  1782,  being  then  34  years  old.  Before  h&t 
intermarriage  she  had  lived  constantly  with  her  father,  and  worked  in 
and  out  of  doors,  in  his  service.  In  1793,  George  Castor  made  a  will 
devising  to  his  daughtei^  Hannah  8/.,  but  provided  therein,  that  she 
should  forfeit  her  legacy,  if  she  should  make  demaiid  for  her  services. 
Hannah  was  his  daughter  by  his  first  wife.  It  was  proved  on  the  trial, 
that  George  Castor  had  several  times  declared,  that  Hannah  should  be 
paid  for  her  service  after  his  death,  and  particularly  about  1797. 
His  farm,  at  his  death,  was  worth  from  5000/. ,  to  7000/.  The  defend- 
ant's counsel  made  a  question,  whether  the  evidence  supported  the  ac- 
tion and  declaration  ;  and  it  was  agreed  on  both  sides  that  the  point 
should  be  reserved.  By  consent,  the  case  went  to  the  jury  without 
any  address  by  the  counsel  or  charge  by  the  court,  and  the  jury  found 
a  verdict  for  the  plaintiffs  for  $1269  and  41  cents. 

A  point  of  order  arose  between  the  counsel,  on  which  side  the  arga* 
ment  should  cgmmence.  The  court  referred  them  to  the  24th  rule 
of  practice,  which  declares,  that  in  arguing  points  reserved,  the  plain- 
tiff's counsel  shall  begin  the  argument. 

Mr.  S.  Levy  for  the  plaintiffs.  It  will  not  be  said,  but  that  the 
merits  of  the  cause  were  clearly  with  us  upon  the  evidence.  The  fer- 
dict  will  be  attempted  to  be  impeached,  for  want  of  technical  formali- 
ty in  the  declaration. 

Indebitatus  assumpsit  will  certainly  lie  for  work  and  labor ;  so  of 
a  quantum  meruit.  Bull.  128.  The  plaintiff  will  be  entitled  to  re- 
cover on  a  general  count,  where  a  special  assumpsit  is  also  laid  in  the 
declaration,  if  he  fail  in  proving  the  latter  ;  lb,  140,  and  the  day  laid 
in  a  parol  contract  is  wholly  immaterial.  1  Star.  21.  2  Star.  806.  A 
general  indebita  tus  assumpsit  for  money  had  and  received,  will  lie, 
when  a  payment  has  been  made  on  a  contract  which  is  put  an  end  to ;  but 
if  it  continue  open,  the  plaintiff  must  state  the  special  contract  and  the 
breach  of  it.  1  T.R.  133.  But  the  case  of  Brooke  et  al.  v.  White  is  simi- 
lar in  principle  to  the  present.     There   goods  were  sold    at   two 
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months  credit,  to  be  paid  for  by  a  bill  at  twelve  months,  and  the  goods 
were  not  paid  for  after  the  expiration  of  the  foarteen  months  ;  and  it  was 
adjudged,  that  the  seller  might  recover  in  an  action  for  goods  sold  and 
delivered  ;  4  Bos.  and  Pul.  330 ;  and  Mr.  Justice  Heath  in  that  case, 
says,  he  had  always  understood,  that  when  a  contract  was  executory 
the  party  must  declare  specially,  but  that  when  it  is  executed,  he  may 
declare  generally.  He  cites  a  case  in  Wilson  (probably  Alcorn  v.  Es- 
brock,  1  Wils.  115,)  as  decisive  on  that  point.  It  is  presumed,  that 
these  authorities  will  obviate  any  objections  that  may  be  made  on  the 
ground  of  our  not  declaring  in  special  assumpsit.  And  if  there  are 
any  material  defects  in  the  declaration,  which  the  defendant  can  now 
avail  himself  of,  they  must  be  urged  in  arrest  of  judgment.  It  may 
however  be  objected,  that  this  work  and  labor  was  done  not  with  a 
view  to  a  certain  recompence,  but  with  a  view  to  a  legacy,  and  there- 
fore the  plaintiffs  are  not  entitled  to  recover  ;  but  to  this  we  answer, 
that  the  services  were  done  upon  request,  and  that  the  testator  actually 
promised^pAyment,  which  removes  all  presumption  on  that  score.  1 
Espin.  Dig.  87.  Here  has  been  no  surprise.  The  defendant  was 
fully  apprized  of  the  nature  and  extent  of  our  demand,  and  adduced  all 
the  testimony  which  his  defence  admitted  of. 

Mr.  G.  IngersoU  for  the  defendant,  contended,  that  the  declaration 
was  defective  in  several  material  points,  the  promise  to  pay  was  laid 
as  made  to  the  feme  sole,  when  she  was  married  at  the  time :  the  re- 
quest to  pay,  was  alleged  on  a  day  after  the  suit  brought,  &c. 

The  Chief  Justice  reminded  him,  that  the  court  were  at  present  con- 
fined to  the  point  reserved. 

He  resumed  his  argument.  The  defendant  was  taken  by  surprise,  in 
the  present  form  of  action :  he  should  have  received  notice  by  the  dec- 
laration, that  he  was  sued  upon  a  special  contract.  Doug.  24,  per  Lord 
Mansfield.  Where  there  is  a  special  agreement,  the  plaintiff  cannot 
go  on  a  general  indebitatus  assumpsit,  Stra.  648. 

On  a  note  to  repay  money  with  interest,  upon  payee  transferring  to 
him  stock,  no  tender  of  stock  after  the  death  of  the  party  can  make 
this  an  absolute  debt,  recoverable  in  indebitatus  assumpsit,  lb,  658. 

•Assumpsit  lies  against  an  executor,  on  a  promise  made  by  the  tes- 
tator. 10  Co.  77.  a.  Indebitatus  assumpsit  lies  for  work  done, 
on  a  quantum  meruit^  the  law  implying  a  promise.  8  Bla.  Com. 
159, 161. 
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No  sum  certftin  was  agreed  to  be  paid  for  the  senriceB  of  Hannah ; 
the  plaintiffs  must  therefore  rely  on  the  quantum  meruit^  wherein  the 
law  implies  a  promise,  to  pay  a  reasonable  snm.  If  reliance  is  had  on 
this  county  the  statute  of  limitations  will  certainly  apply  to  the  whole 
demand :  because  she  left  her  father,  upon  his  marriage  in  1782.  But 
her  demand  begins  in  1769,  when  she  came  of  age.  The  statute  must 
run  to  the  several  periods,  when  the  services  were  performed  ;  and  the 
promise  must  refer  to  the  times  of  performance.  But  if  reliance  is 
placed  on  the  express  promise  of  the  father  to  make  compensation,  the 
consequence  inevitably  follows,  that  the  declaration  is  vitious  for  ntft 
stating  the  special  contract  precisely.  On  the  express  promise,  a  spe- 
cial assumpsit  should  have  been  brought.  In  a  special  assumpsit  to 
do  an  act  at  a  future  day,  performance  of  it  must  be  precisely  alleged, 
and  qttod  semper  parcUttafuit  is  not  sufficient.     Cro.  Jac.  583. 

The  present  case  falls  within  the  principle  of  one  doing  work  in  ex- 
pectation of  a  legacy ;  in  which  instance  the  party  shall  not  recover. 
2.  Stra.  728.  The  payment  was  to  be  made  at  the  death  of  the  fath- 
er :  and  the  promise  must  refer  to  a  future  provision  for  Hannah,  by 
his  last  will.  Our  act  of  1705, 1  Dall.  St.  Laws  58,  contains  a  clause 
which  is  borrowed  from  the  British  statute  of  29  Oar,  2,  that  nuncu- 
pative wills  shall  not  supersede  wills  in  writing,  and  shall  only  take 
effect  in  certain  specified  cases. 

Suits  like  the  present,  between  the  members  of  a  family,  ought  not 
to  be  favored.  They  tend  to  the  injury  of  honest  creditors,  and  open 
a  wide  door  to  fraud  and  collusion.  The  mischiefs  arising  from  such 
actions,  if  encouraged,  are  incalculable.  We  have  seen  in  a  late  in- 
stance where  a  suit  was  brought  in  the  county  of  Northumberland, 
against  the  personal  representatives  of  Samuel  Wallis,  deceased,  that 
a  most  enormous  sum  was  found  by  referees  to  be  due  to  a  person  for 
services,  and  that  report  sanctified  by  the  judgment  of  a  court  of  jus- 
tice. Servants,  wages  are  classed  with  physic  and  funeral  expeneee,  as 
to  priority  of  payment  of  the  debts  of  a  deceased  person,  under  the 
14th  section  of  the  act  of  19th  April  1795.    8  Dall.  St  Laws  627. 

And  if  this  party  shall  be  so  fortunate  as  to  establish  his  claim  to 
the  sum  found  due  to  him  in  that  light,  he  will  reap  an  advantage  by  a 
gross  trick  over  fair  creditors,  under  color  of  law,  to  which  the  feelings 
of  every  honest  mind  will  be  opposed. 

Tilghman,  0.  J.,  after  detailing  the  case  and  facts  minutely,  deliv- 
ered the  unanimous  opinion  of  the  court  as  follows  : 

Several  objections  have  been  taken  to  the  declaration.  I  do 
not  conceive  that  those  objections  can  properly  be  urged  on  this 
argument,  because   the  question  now    before  us  is  not,   whether 
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the  declaration  is  good,  bat  whether  it  is  supported  by  the  evidence. 
If  it  is  fnndamentallj  bad,  the  defendant  may  hereafter  move  in  arrest 
of  judgment.  I  very  much  doubt,  however,  whether  any  defect  which 
ha^  been  pointed  out  is  fatal. 

The  act  of  limitations  has  been  insisted  on.  It  does  not  appear 
that  any  point  on  the  act  of  limitations  was  reserved.  But  supposing 
there  was  the  promise  made  by  George  Castor  in  1797,  being  within 
six  yean  before  the  action  brought,  was  sufficient  to  take  the  case  out 
of  the  act  of  limitations. 

The  only  question  is,  was  the  declaration  so  unsupported  by  evidence, 
that  the  judg^  who  tried  the  cause,  might  properly  have  directed  the 
j\iint\S  to  he  non  proased.  The  defendant's  counsel  contend,  that 
the  promise  proved  was  express  and  special,  and  that  the  declaration 
should  have  contained  a  special  count.  As  to  an  express  promise 
being  proved,  I  can  see  nothing  in  that  which  is  varient  from  die  dec- 
laration ;  it  states  an  express  promise.  Now,  though  a  promise  raised 
by  implication  of  law,  snpp<Mrts  such  a  declaration,  yet  certainly,  it  is 
equally  well  supported  by  an  actual^  promise ;  and  nothing  is  more 
common  than  to  give  actual  promises  in  evidence,   in  declarations  of 

this  kind. 

There  is  another  objection  of  more  weight,  which  is,  that  the  prom- 
ise was  of  a  particular  kind,  to  pay  after  the  death  of  George  Gaston 
Undoubtedly  this  promise  is  not  exactly  agreeable  to  the  one  stated, 
which  is,  to  pay  when  request  should  be  made  by  the  plaintiffs.  But 
objections  of  this  kind,  foreign  to  the  merits  of  the  dispute,  are  not 
to  be  favored ;  we  are  to  yield  to  them  unless  founded  on  well  estab- 
lished principles.  If  an  action  had  been  brought  during  the  life  of 
George  Castor,  the  plaintiffs  could  not  have  supported  it,  because  it 
would  have  been  in  direct  opposition  to  the  promise.  But  the  day  of 
payment  having  arrived  before  the  action  was  brought,  the  right  of 
the  plaintiff  was  complete ;  and  I  think  myself  authorised  to  say,  that 
in  such  case,  according  to  the  principle  laid  down  in  Brooke  ei  aL  v. 
White,  the  plaintiff  may  allege  in  his  declaration  that  the  defendant 
promiged  to  pay  when  required.  4  Bos.  and  Pul.  880.  No  injury  is 
done  to  the  defendant  by  this  mode  of  declaring,  because  the  plaintiff 
must  fail,  uuless  he  proves  that  the  money  was  due  before  the  action 
brought. 

The  defendant's  counsel  has  painted  in  strong  colors  the  mischiefs 
which  may  flow  from  a  ooUusion  between  parent  and  child,  when  there 
is  not  an  estate  sufficient  to  answer  the  just  demands  of  strangers. 
There  is  no  doubt  but  much  mischief  may  happen,  unless  transactions 
of  this  kind  are  watched  with  a  jealous  eye  ;  but  in  the  present  instance 
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here  is  no  interference  with  the  claims  of  other  creditors :  and  wher* 
ever  a  ca^e  shall  arise,  where,  from  the  circumstances,  there  is  reasou 
to  think  that  a  parent  promises  wages  to  his  child  for  past  senrices, 
with  a  view  of  screening  his  estate  from  the  just  demands  of  other  credi- 
tors, and  where  it  was  not  originally  agreed  that  the  child  should  be 
paid  for  such  services,  such  promise  will  be  adjudged  fraudulent  and 
void.  It  has  been  urged  by  the  defendant's  counsel,  that  if  a  person 
serves  another  through  expectation  of  a  legacy,  in  which  he  is  disap- 
pointed, he  cannot  support  an  action.  The  law  certainly  is  so,  but  can- 
not be  applied  to  a|case,  where  the  person  for  whom  the  service  was  done 
promises  to  pay  for  it ;  and  it  is  immaterial  whether  the  promise  be  • 
made  before  or  after  the  service. 

Upon  the  whole,  we  are  of  opinion,  that  the  court  could-  with  do 
propriety  have  ordered  a  nonsuit  on  the  trial  of  this  cause  ;  and  the 
jury  who  heard  the  evidence,  having  found  for  the  plaintiffs,  their 
verdict  must  stand. 

Judgment  for  the  plaintiffs. 


-•♦ 


James  Moore,  jun.  for  the  use  of  Daniel  Delaket,  Thomas  B. 
Delanet,  and  Dayib  Moore  against  Georqe  Hunter, 

No  rule  or  practice  of  Supreme  Goart  establishes  when  the  exceptions  to  a  report  of 
auditors  in  account  render  shall  be  filed ;  but  those  exceptions  regularly  should  be 
taken  before  the  auditors,  and  returned  with  the  report. 

Account  render.  Upon  the  judgment  rendered  to  acconnt,  auditors 
were  appointed  by  the  court.  On  the  24th  May  1804,  the  special 
report  of  the  auditors  was  filed  in  the  prothonotary's  office,  finding  for 
the  plaintiff  2486  dollars  and  5  cents,  and  read  in  open  court  in 
September  term  following,  but  no  judgment  was  ever  entered  on  it. 
On  the  8th  August  1805,  the  plaintiff  filed  a  suggestion  of  allowance 
^nd  disallowance  of  several  articles  therein,  containing  a  number  o^ 
exceptions  to  the  report ;  and  on  the  9th  September  f  oll6wing,  a  rule 
was  obtained  on  the  defendant,  to  show  cause  why  he  should  not 
plead  to  the  several  matters  contained  in  the  suggestion. 

The  argument  on  this  rule  took  place  on  the  10th  September  1805, 
by  Messrs.  Lewis  and  Tod  for  the  plaintiff,  and  by  Messrs.  Ingersoll 
and  M'Eean  for  the  defendant.  The  plaintiff  made  an  assignment  on 
his  failure  shortly  afterwards :  and  the  argument  was  not  concluded 
until  the  present  term  by  the  same  counsel. 

On  the  part  of  the  defendant  it  was  contended,  that  the 
plaintiff  came  too  late  with  his    suggestion,  it   being   filed  eleven 
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months  after  readiDg  of  the  report.  The  prothonotary  usually  enters 
jadgments  on  reports  as  matters  of  course.  We  know  not  why  judg- 
ment was  not  entered  here.  But  a  defendant  is  no  longer  an  actor : 
after  a  report  in  favor  of  the  plaintiff,  he  cannot  revive,  nor  demand 
jodgment  against  him.  8  Atky.  691.  A  new  trial  has  been  refused 
after  four  years  acquiescence,  though  no  judgment  was  entered  on  the 
rerdict.  2  Stra.  995.  A  motion  in  arrest  of  judgment  will  not  be 
received  after  the  four  days.  2  Dall.  229.  The  general  rule  of  the 
court  is,  that  exceptions  shall  be  taken  to  the  reports  of  referees  with- 
in four  days  after  notice ;  and  why  shall  it  not  hold  in  account  render? 
Can  the  pafty  have  it  in  his  power  to  hang  up  the  report  to  any  in- 
definite period  of  time  at  his  will  and  pleasure  ? 

But  moreover,  the  exceptions  should  have  been  taken  and  the  issues 
joined,  before  the  auditors.  3  Wils.  73,  99.  Imp.  Mod.  Pleader  149, 
150.  So  it  was  in  1  Lutw.  49,  50.  The  party  must  plead  to  issue 
before  the  auditors.  11  Co.  40.  Whatever  may  be  pleaded  in  bar 
of  the  suit,  cannot  be  pleaded  before  them.  1  Bac.  Abr.  21. 

The  plaintiff's  counsel  urged,  that  there  was  no  statute,  or  rule  of 
practice,  which  confined  the  exceptions  to  four  days,  on  the  report  of 
anditors  in  account  render.  The  case  of  Holland  v.  Mackie  is  per- 
fectly analogous,  and  establishes  the  practice  of  this  court  on  the  t\f  o 
grounds  taken  up  by  the  defendant's  counsel.  There  the  action  of 
account  render  was  returnable  to  March  term  1797.  Judgment  quod 
compuiet  was  entered,  and  auditors  were  appointed  on  the  4th  Sep- 
tember 1797.  The  report  of  auditors  was  read,  and  judgment  nisi  en- 
tered thereon  25th  March  1799.  The  suggestion  was  filed,  and  issues 
were  prayed  30th  March  1799  ;  and  on  the  8th  March  1800,  the  ex- 
ceptions and  replication  thereto  were  filed  and  afterwards  tried ;  so 
that  it  is  perfectly  clear,  that  the  suggestion  was  received  more  than 
fov  days  after  the  filing  of  the  report,  and  judgment  even  entered 
thereon. 

A  general  summary  of  the  law  in  actions  of  account  render  is  given 
in  8  Woodeson  84,  and  it  is  there  said,  that  the  proceedings  before 
auditors  are  in  nature  of  a  new  action.  The  report  of  the  auditors  is 
not  conclusive.  F.  N.  B.  170.  If  either  of  the  parties  think  they  do 
him  justice,  he  may  apply  to  the  court  for  relief.  2  Inst.  880-1.  1 
Bac.  Ab.  21,  F.  (87-8)  Precedents  of  the  reports  of  anditors  and  the 
proceedings  at  length,  are  to  be  found  in  1  MoUory's  Mod.  Ent.  58. 
1  Brownl.  46,  b.  47.  2  Brownl.  2.  Coke's  Ent.  46,  b.  Rastel  14,  b. 
15,  a..l  Lutw.  49,  50. 

In  our  case,  no  judgment  has  been  rendered,  which  will  prevent 


860  CASES  IN  THE  SUPREME  COURT  [1807 

the  effect  of  oar  application.  And  it  is  settled  law,  that  thoagh  the 
general  rule  is,  that  motions  in  arrest  of  judgment  shall  be  filed  with- 
in the  four  days,  yet  they  may  be  received  afterwards,  if  judgment 
has  not  been  signed.  2  Stra.  845;  1102.  Doug.  171.  And  in  Rex  y. 
Gough,  Doug.  760,  (791)  the  same  practice,  was  adopted  on  a  motion 
for  a  new  trial ;  though  it  must  be  admitted,  that  this  is  now  consider, 
ed  to  be  irregular.  6  Term.  Rep.  445. 

The  court  advised  upon  the  subject :  and  afterwards  their  opinion 
was  delivered  by  the  chief  justice. 

Two  causes  have  been  assigned  against  the  rule.  , 

1st.  That  no  exception  can  be  received  after  four  days  from  the 
time  the  report  was  read  in  court. 

2d.  That  the  exception  ought  to  have  been  taken  before  the  audi- 
tors, and  cannot  be  taken  after  the  return  of  the  report. 

As  to  the  first  exception,  it  .does  not  appear,  that  the  court  has  any 
rule,  or  any  established  practice  on  the  subject.  This  may  be  ac- 
counted for,  by  the  action  of  account  render  not  being  in  general  use. 
We  do  not  conceive,  that  the  rule  with  respect  to  the  reports  of 
referees  is  applicable  to  this  case,  so  that  until  a  rule  is  eBtablished) 
it  is  sufficient  that  the  exceptions  are  filed  before -judgment. 

2d.  We  think  the  most  regular  way  of  proceeding,  and  by  far  the 
most  convenient  one,  would  have  been  to  take  the  exceptions  before 
the  auditors,  to  be  returned  by  them  as  part  of  their  report.  This  ap* 
pears  to  be  the  manner  of  conducting  the  business,  as  far  as  it  appears  , 
from  English  precedents,  which  we  have  consulted.  Bnt  as  this  court 
suffered  exceptions  to  be  filed,  after  the  return  of  the  report  in  the 
case  of  Holland  v.  Mackie,  in  which  no  objection  was  taken  on  this 
ground,  though  other  points  were  controverted,  we  think  it  would  be 
unjust,  to  preclude  the  plaintiff  from  the  benefit  of  his  exceptions  in 
this  case.  Although  in  this  particular  instance  the  court  cdlow  the 
exceptions  for  the  reason  I  have  assigned ;  yet  it  is  not  to  be  under- 
stood, that  this  practice  is  adopted.  On  the  contrary,  it  is  expected 
that  in  future,  llie  exceptions  shall  be  taken  at  such  time  and  in  such 
manner,  as  is  agreeable  to  the  principles  and  practice  to  be  found  is 
the  books,  prior  to  the  case  of  Holland  v.  Mackie. 

Rule  made  absolute. 


r 
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BssnJBUGA  against  Jambs  Brucb,  administrator,  with  the  will  an* 

nexed  oi  Nicholas  Brosius,  deceased. 

A  collector  of  excise  having  settled  with  the  oomptroller  general,  wliich  is  approved  of 
by  the  Supreme  Executive  Ck)!iiicil,  cannot  be  questioned  by  the  commonwealth 

afterwards. 

This  case  was  tried  in  Bank  on  the  8th  March  1806,  when  a  ver- 
dict was  given  for  the  commonwealth,  for  1209  dollars  and  88  cents, 
sabjeet  to  the  court's  opinion,  whether  the  claim  of  the  state  was 
barred  by  the  11th  section  of  the  act  of  18th  February  1785,  2  St. 
Laws  251,  under  the  following  circnmstances. 

Brosios  was  collector  of  excise  for  the  county  of  Berks,  and  set* 
tied  his  accounts  finally  with  the  comptroller  and  register  general  on 
the  18th  May  1790,  whereby  a  balance  appeared  to  be  due  to  him  of 
1851  lOs.  5d.  This  account  was  afterwards  approved  of  by  the  Su- 
{N«me  Executive  Council  on  the  26th  May  1790.  No  review  or  resettle- 
ment of  this  account  was  had  within  one  year  afterwards,  but  on  the 
Tth  December  1801 ,  it  was  discovered,  that  the  same  sum  had  been 
twice  credited,  and  a  balance  was  struck  as  due  from  Ihe  estate  of 
Brosius,  of  $1209  88  cents ;  from  which  last  settlement,  the  defend- 
ant duly  appealed.    Brosius  died  early  in  June  1790. 

The  case  was  submitted,  to  the  court  without  argument,  by  the  at- 
torney general,  Mr.  M'Eean,  and  by  Mr.  Ingersoll,  for  the  defend- 
ant. They  declared,  that  the  principles  established  by  the  court  in 
the  case  of  the  Gommoawealth  v.  Rittenhouse's  executors  in  Septem- 
ber term  1808,  upon  solemn  argument,  most  govern  the  decision  here. 

Per  cur.     There  can  be  no  doubt,  but  the  commonwealth  is  barred 

1^7  the  express  words  of  the  act. 

Judgment  for  the  defendant. 


i«^ 


Abraham  Dubois,  administrator  de  banie  non  of  Joseph  Rush,  jun« 
deceased,  against  Thomas  Turner,  surviving  partner  of  John 
Wright  Stanlet,  deceased. 

Supreme  Goort  possesa  the  incidental  power  of  making  rules  to  regulate  their  practice, 
independentlv  of  the  act  of  25th  September  17S6 ;  but  modified  their  64th  rule,  and 
rendered  the  certificate  of  the  defendants  counsel  unnecessary  to  the  obtaining  a  rule 
for  a  special  jury. 

Mr.  Lewis,  for  the  defendanti  questioned  the  legality  of  the  64th 
rale  of  practice  of  this  court,  made  on  the  80th  December  1797,  re- 
quiring the  certificate  of  counsel  to  be  subjoined  to  the  aflSdavit  of  the 
defendant,  before  he  shall  be  entitled  to  a  special  jury.  The 
act   of    19th    March   1785,  (2    Dall.    St.   Laws     267,  §   17,) 
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directs,  that  either  the  plaintiff  or  defendant  shall  lawfully  enter  a 
rale  for  a  special  jury,  in  any  cival  action.     And  the   act  of  27th 
March  1789,  §  3,  (lb.  691 ,)  only  makes  a  provisioc  for  the  defendant's 
entry  of  the  rule  in  the  Supreme  Court,  or  at  Nisi  Prius  ;  that  he  shall 
make  affidavit  of  having  a  just  and  legal  defence  against  the  plaintiff's 
demand,  or  against  some  part  thereof,  before  a  rule  for  a   trial  bj 
special  jury  shall  be  entered  at  his  application,  except  in  cases  where 
the  title  to  real  estate  shall  be  in  question.     The  court  by  a  reasonable 
construction  of  this  last  law,  have  a  power  of  directing  when  such 
affidavit  shall  be  made  by  the  defendant ;  which  they  have  done  ac- 
cordingly by  their  56th  rule  made  on  the  17th  September  1791.    But 
they  cannot  abridge  the  rights  of  individuals  secured  by  positive  laws. 
The  court  have  the  incidental  power  of  making  rules  relating  to  their 
practico,  which  may  be  altered,  dispensed  with  or  relaxed  on  sufficient 
reasons,  for  the  purpose  of  obtaining  justice.  1  Bla.  Rep.  264.  4  Burr. 
2271.    The  act  of  25th  September  1786,  §  6,  (2  St.  Laws  472,)  vests 
them  with  full  authority  to  establish  such  rules   for  regulating  the 
practice,  and  expediting  the  determination  of  suits,   as  they  in  their 
discretion  shall  judge  necessary  ;  but  it  is  clear,  that  the  legislature 
could  not  constitutionally  devolve  on  any  body  of  men  their  rights  of 
legislation,  as  to  the  repealing  the  positive  institutions  of  both  branches 
of  the  government.     The  debndant  here  is  lawfully  entitled  to  anile 
for  a  special  jury,  upon  making  the   affidavit  of  defence  required  bj 
the  act  of  1789.     This  has  been  oomplied  with ;  and  it  is  presumed, 
that  this  court  will  not  insist  on  the  certificate  of  his  counsel  in  addi- 
tion thereto,  but  will  modify  their  rule. 

Tilghman,  0.  J.  Afterwards  on  the  28th  March  1807,  declared, 
that  the  court  had  modified  the  rule  complained  of,  so  far  as  to  ea- 
persede  the  necessity  of  the  certificate  of  counsel,  previous  to  the  defen- 
dant's obtaining  a  rule  for  a  special  jury.  The  court  necessarily  pos- 
sessed the  incidental  power  of  establishing  rules  for  the  regulation  of 
its  practice,  independently  of  the  act  of  25th  September  1786.  There 
was  no  occasion  of  deciding  here,  how  far  the  rule  was  compatible 
with  the  constitution. 
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The  President  and  Directors   of  the  Delaware  and  SchuylkiU;  Canal 

Company  against  Thohas  PitRKBB. 

Goart  win  permit  a  plaintiff  to  amend  his  ncnr,  thovg^h  under  a  rale  for  trial  or  wm 
prot ;  but  not  for  the  purposes  of  deUy,.  or  to  yarj  the  nature  of  his  claim,  under  the 
arbitration  act 

This  suit,  with  two  others*  against  William  Smith,  and  Edward  Car- 
rol, of  the  same  nature,  stood  on  the  trial  list,  at  the  last  court  of  Nisi 
Prius,  under  rules  to  try  or  non  pros*  They  were  founded  on  the 
defendants^  respective  subscriptions  for  shares  in  the  canal  company. 
The  declarations,  ''originally  filed,  contained  a  general  count  on  the 
notes,  demanding  the  principal  and  interest  due  thereon  ;  but  at  Nisi 
Prius,  the  plaintiflTs  counsel  moved  the  court  to  allow  them  to  file  a 
more  formal  declaration,  containing  three  special  counts,  and  demanding 
the  penal  interest  of  5  per  cent,  per  month ;  and  in  the  action  ogamst 
Smith,  they  introduced  seven  instalments.  Yeates,  J.  refused  to  permit 
the  amendments  prayed  for,  conceiving  them  to  be  substantial  altera- 
tions, which  were  not  within  the  ffth  section  of  the  arbitration  act  of 
2l8t  March  1906.  7  St.  Laws  562.  .The  defendants  counsel  then  in- 
sisted, that  nonsuits  should  be  entered  according  to  the  rules  ;  but  this 
&e  judge  also  refused.  ^ 

The  motions  on  both  sides  were  now  resumed  in  Bank,  in  the  action 
against  Parker,  and  were  argued  by  Messrs.  IngersoU  and  Morgan,  for 
the  plaintiffs,  and  by  Messrs.  M'Kean,  Hallowell,  and  Condy,  for  the 
defendant. 

9 

For  the  defendant,  it  was  contended,  that  the  motion  for  the  amend- 
ment should  have  been  made  at  the  last  term  in  Bank,  and  could  not 
legally  be  received  at  Nisi  Prius.     But  at  all  events  the  plaintiffs  not 
having  filed   such  a  declaration  there,  as-  the  court  would  permit,  the 
defendant  became  entitled  to  the  benefit  of  his  rule.     The  demand  of 
additional  instalments  or  penal  interest,  was  an  attempt  to  change  the 
nature  of  the  suit  in  substance,  and  totally  inadmissible.     The  infor- 
mality designated  in  the  arbitration  act  refers  to  no  such  case ;  nor  was 
it  ever  intended  to  entitle  the  party  to  a  new  cause  of  action.     The 
merits  of  the  case  would  be  affected  thereby.     The  words  of  the  law 
though  general,  must  receive  a  reasonable  limitation.  They  do  not  ex- 
tend to  corporations,  by  name.  Here  there  have  been  several  attempts 
to  amend,  though  under  a  non  pros  rule.     Such  practice  will  create 
great  vexation  and  delay,  and  is  directly  repugnant  to  the  spirit  and 
scope  of  the  whole  law. 

For  the  plaintiffs,  it  was  urged,  that  the  opposition  made  to 
the  motion  for  amendment,  was  a  palpable  attempt  to  entangle 
the  plaintiffs  in  form.     The  judge  at  Nisi  Prius  thought  himself 
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warranted  to  oricur  an  amendment,  if  it  did  not  vary  the  natare  of  die 
original  demand.  If  the  practice  shoald  be  odienrisey  suitors  in  Phil- 
adelphia connty  woald  be  deprived  of  rights  posseased  by  anitors  in  odier 
coanties.  By  the  Ist  section  of  the  late  judiciary  act,  passed  24tk 
February  1806,  7  St.  Laws  88i,  issues  in  fact  can  only  be  tried  at 
Nisi  Prius  ;  and  the  arbitration  law  permits  amendments  to  be  made  on 
or  before  the  trial  of  the  cause.  To  put  therefore  all  the  citizens  of 
the  state  on  an  equal  footing,  the  Court  of  Nisi  Prius  must  possess  this 
power  necessarily. 

The  expressions  of  the  section  under  consideration  are,  ^'  that  in  all 
cases  where  any  suit  has  been  brought,  ^'  Ac.  which  certainly  include 
corporation.  We  do  not  mean  to  proceed  for  more  instalments  than 
were  originally  declared  for  ;  but  thinking  as  we  do,  that  interest  fol- 
lows the  subject  matter  of  each  particular  case,  we  suppose  that  penal 
interest  becomes  due  under  the  act  of  incorporation,  and  that  our  declar- 
ing for  the  same  conforms  as  well  to  our  original  declaration  as  the  true 
spirit  of  the  arbitration  act.  The  controling  power  of  the  court  will 
always  be  exercised,  so  as  to  prevent  the  inconveniences  of  vexation 
and  delay,  so  much  feared  by  our  adversaries. 

Th^plaintiffs  were  willing  and  anxious  to  proceed  in  the  trial  at  Nisi 
Prius  according  to  the  direction  of  the  judge,  with  our  amended  declar- 
ation ;  but  an  unlucky  oversight  having  taken  place  in  the  conclusion 
thereof,  the  defendant's  counsel  would  not  agree  to  an  alteration  dierein 
after  the  same  was  filed.  The  insisting  on  the  non  pros,  for  not  going 
on  to  trial  when  we  declared  ourselves  ready  to  try,  with  the  obliteration 
of  a  few  words,  the  insertion  whereof  had  escaped  the  view  of  the  coun- 
sel, is  repugnant  to  every  principle  of  justice.  All  we  desire  is,  a  fair 
trial  of  the  cause  on  its  true  merits. 

Tilghman,  C.  J.  delivered  the  opinion  of  the  court  as  follows  :     This 
action  is  brought  sgainst  the  defendant  for  five  instalments  due  on  three 
shares  in  the  Canal  company,  for  which  he  was  an  original  subscriber. 
The  plaintiffs  in  their  declaration  demand  the  amount  of  those  five  in- 
stalments, with  interest  thereon  from  the  time  of  their  becoming  due- 
A  motion  is  now  made  to  amend  this  declaration,  by  making  large  ad£- 
tions  in  point  of  form,  and  one  addition  which  is  matter  of  substance,  that 
is  to  say,  a  demand  of  a  penalty,  after  the  rate  of  5  per  cent  a  mopth 
for  every  month's  delay,  in  the  payment  of  the  said  instalments.     It 
H  proper  to  observe,  that  this  cause  was  marked  for  trial  at  the  last 
court  of  Nisi  Prius,  under  a  rule  for  trial  or  non  pros.    The  plaintiffii 
asked  leave  to  amend  at  the  Nisi  Prius  court ;  and  the  defendant  objected 
to  the  proposed  amendments,  which  were  nearly  the  same  that  are  now 


1807]  OP  PENNSYLVANIA.  865 

proposed,  and  insisted  on  rum  pros.  Judge  Teates  who  held  the 
court  did  not  think  proper  to  receive  the  amended  declaration  in  the 
form  in  whidi  it  was  offered  by  the  plaintiffs,  conceiving. some  of  the 
ameadments  to  be  improper ;  nor  would  he  snffer  a  fwn  proa,  to  be 
eotered,  but  ordered  the  cause  to  be  continued. 

By  the  6th  section  of  the  act  of  assembly  of  21st  March  1806,  it  is 
proYided,  "that  no  plaintiff  shall  be  nonsuited  for  informality  in  hia 
declaration  ;  but,  when  in  the  opinion  of  the  court  such  informality  will 
afect  the  merits  of  the  cause  in  controversy,  the  plaintiff  shall  be  per- 
mitted to  amend  his  declaration  on  or  before  the  trial :  and  the  defend- 
ant has  the  same  privilege  with  respect  to  his  plea  ;  and  if  by  such 
amendments  the  adverse  party  is  taken  by  surprise,  the  trial  shall  be 
postponed  till  next  court. 

By  the  plain  and  obvious  meaning  of  this  act,  the  plaintiff  is  entitled 
to  sach  amendments  in  point  of  form,  as  will  afford  him  a  fair  oppor- 
tonity  of  trying  the  matter  in  dispute  on  its  merits.     The  court  there- 
fore can  see  no  reason  whatever  for  rejecting  such  amendments  as  are 
oecessary  for  the  plaintiffs  in  point  of  form.     But  shall  they  be  aU 
lowed  to  alter  their  declaration-  so  as  to  demand  the  penalty  of  5  per 
cent,  a  month  ?    There  is  nothing  in  the  act  of  assembly,  which  author- 
ises a  plaintiff  to  ask  for  substantial  alterations  of  his  cause  of  action; 
and  such   alterations  might  be  the  instruments  of  great  injustice  and 
oppression.     The  plaintiff's  counsel  have   not  contended  for  such  a 
construction  of  the  law ;  but  they  suppose  that  their  original  declara- 
tion which  demanded  interest,  did  in  substance  demand  this  penalty, 
which  they   now  call  penal  interest.     In  this  the  court  cannot  agree 
with  them.     In  their  declaration  they  use  only  the  word  interest,  which 
C!innot  be  understood  any  thing  but  the  usual  legal  interest,  of  6  per  cent, 
per  annum.     They  make  no  reference,  directly  or  indirectly,  to  that 
part  of  the  act  of  assembly  which  gives  6  per  cent,  a  month  ;  and  what 
is  decisive  is,  that  the  act  gives  it,  not  as  interest,  but  as  a  penalty. 

The  defendant's  counsel  contend,  that  the  plaintiffs  are  not  entitled 
to  the  amendment,  because  they  were  under  a  rule  for  trial  or  iv/n 
/Tos.;  but  the  act  of  asssmbly  makes  no  distinction  between  causes 
where  such  rules  are  had,  and  others  ;  nor  do  the  court  conceive  that 
they  have  any  right  to  make  it,  or  that  it  would  be  reasonable  to  do  so 
eren  if  they  had  that  power ;  because,  a  plaintiff  who  is  under  a  rule 
for  trial  or  nort  pros.^  is  as  much  entitled  to  a  fair  trial  on  the  merits 
of  the  dispute,  as  if  he  had  come  to  trial  without  such  rule. 

It  has  been  objected,  that  plaintiffs  may  make  a  mischievous  use  of 
lis  privilege  of  amendment,  by  delaying  the  trials  of  their  causes  by 
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▼axioas  artifices.     To  this  it  is  answered,  that  the  court  will  never  saf- 
fer  an  amendment  for  the  purposes  of  fraudulent  delaj. 

Upon  the  whole,  the  court  are  of  opinion,  that  the  plaintiffs  shotild 
be  permitted  to  amend  their  declaration  in  the  manner  proposed,  strik- 
ing out  thoso  parts  which  relate  to  the  penalty. 


■♦»  •  #• 


John  Dunlap,  plaintiff  in  error  against  Evan  Miles. 

On  a  plea  of  rwn  aetumjmt  to  an  inMimuL  eomputaud,  evidence  cannot  be  received  that 
the  defendant  entered  into  agreement  with  a  third  person,  trusting  to  the  accaracy 
of  books  kept  by  the  plaintiff,  in  which  he  was  mistaken. 

Writ  of  error  to  the  Circuit  Court  of  Centre  county.  The  action 
was  brought  on  an  inszmul  comptUassei^  to  which  there  was  a  plea  of 
non  assumpsit  and  payment,  with  leave  to  give  the  special  matter  in 
evidence. 

The  trial  was  had  at  Bellefonte  on  the  16th  May  1804,  before  Smith 
and  Brackenridge,  Justices,  when  a  verdict  was  given  for  the  plaintiff 
below,  with  4291. 10s.  9d.  damages.  On  the  trial  a  bill  of  exceptions 
was  sealed,  the  substance  of  which  was  as  follows : 

The  defendant  (below)  offered  under  the  plea  of  non  assumpsit^ 
to  prove,  that  Evan  Miles,  Richard  Miles,  and  John  Dunlap,  wore 
joint  partners  for  carrying  on  the  manufactory  of  bar  iron  ;  that  after 
the  partnership  had  been  carried  on  for  sometime,  it  was  agreed  to 
dissolve  the  same  ;  and  J.  D.  agreed  to  purchase  the  interest  of  B.  M. 
in  the  said  estate,  as  follows  : 

<<  Memorandum  of  an  agreement  made  and  concluded  7th  July  1797, 
by  and  between  Richard  Miles,  of  Milesburg,  of  the  one  part,  and  John 
Dunlap  of  Harmony  Forge  of  the  other  part,  witnesseth  that  the  said 
R.  M.  doth  agree  to  grant,  bargain-,  sell  and  convey,  by  a  general  war* 
ranty  deed,  all  his  moiety  or  half  part  of  Harmony  Forge,  premises 
and  appurtenances  thereto  belonging,  together  with  all  his  full  moietj 
or  half  part  of  the  stock,  right  and  credits  of  or  belonging  to  the 
same,  unto  the  said  J.   D.  for  and  in  consideration  of  his  paying,  or 
securing  to  be  paid,  by  bonds,  and  a  mortgage  on  the  premises,  the 
several  sums  of  money  in  manner  and  form  herein  after  specified,  vis., 
20001.  advance  on  the  price  of  the  land,  and  to  repay  all  and  eveiy 
the  said  R.   M's  expenditures  in  erecting  and  carrying  on  the   said 
forge,  with  the  interest  on  the  money  paid  for  the  land  by  the  aaid  R« 
M.  added  thereto,  from  the  time  of  purchase  to  the  present  time  ;  and 
to  pay  Evan  Miles,  and  wife,  for  their  trouble,  in  managing  the  same, 
at  the    rate   of  $300   per  year  during   the  time    they  have    been 
there,   and  for  the  space  of  8  months  longer,  if  the  said  E.  shall 
choose  to  stay  so  long,    the  money  to  be  paid  in  manner    fol- 
lowing, viz:   to  E.   M.   for  managing,   200  dollars  two   months 
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after  this  date,  200  dollars  within  six  months  from  this  date,  and  the 
residue  on  the  1st  May  next ;  and  the  money  to  B.  M.,  400  dollars  on 
the  said  1st  May  next,  and  the  residue  to  be  divided  into  seven  equal 
annual  payments,  the  first  to  commence  on  the  Ist  May  1799,  all  with 
lawful  interest  from  the  present  date ;  and  the  said  J.  D.  is  to  pay  or 
exonerate  the  said  R.  M.  from  the  payment  of  any  demands,  that  are 
or  shall  be  brought  against  the  said  forge,  or  partnership  account 
whatever.     In  witness  thereof,  &c. 

"R.  Miles,  <L.S.) 
"  J.  Dunlap,  (L.  S.)" 

That  E.  M.  was  the  person  who  transacted  the  business,  and  kept 
die  books  of  the  company.  That  placing  full  confidence  in  the  integ- 
rity and  accuracy  of  E.  M.  and  believing  the  books  to  present  a  true 
statement  of  the  affairs  of  the  company.  J.  D.  stipulated  to  pay  E. 
H.  in  lien  of  profits,  a  certain  allowance  as  manager.  That  E.  M. 
after  this  agreement  to  allow  his  wages,  in  lieu  of  profit,  made  entries 
in  the  books  of  debts  due  by  the  company,  which  the  defendant  was 
obliged  to  pay  amounting  to  300/. 

That  by  the  said  articles,  J.  D.  stipulated  to  pay  R.  M.  all  the 
money  expended  by  him  in  the  concern,  which  appeared  by  the  books 
at  that  time  to  be  1484/.  Ss.  9d,  That  E.  M.  afterwards  presented 
his  father's  accounts  as  from  his  father's  books,  amounting  to  1972/. 
9^.  4d,  which  the  defendant  believes  he  has  been  charged  with  by  R. 
M.,  and  that  this  transaction  was  unknown  to  J.  D.  at  tlie  time  of  his 
settlement  with  E.  M. 

This  testimony  was  objected  to  on  the  part  of  the  plaintiff,  and  the 
court  on  argument  overruled  the  same,  notice  of  the  matter  not  having 
been  given  ten  days  before  the  sitting  of  the  court,  but  on  the  morning 
of  the  trial.     Whereupon,  &c. 

All  errors  apparent  on  the  face  of  the  account,  being  rectified  by 
the  direction  of  the  court. 

Thomas  Smith,  (L.  S.) 
H.  H.  Brackenridge,  (L.  S.) 

Mr.  Duncan  for  the  plaintiff  in  error  contended,  that  the  evidence 
which  had  been  offered  and  rejected,  proved  that  the  plaintiff  below 
had  DO  right  to  recover.  Dunlap  was  deceived  when  he  made  his  con- 
tract of  July  1797,  from  the  appearance  of  the  books,  then  kept  by 
the  plaintiff  in  the  original  suit ;  and  the  latter  cannot  avail  himself 
of  his  engagement  to  pay  him  a  salary  for  his  services,  produced  by 
his  error,  either  accidental  or  intentional.  On  the  general  issue  of 
non  assumpsit,  any  thing  may  be  given  in  evidence  which  destroys 
the  plaintiff^'s  right  of  action,  1  Wils.  45,    even  a  release,  Bull.  148 
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'  or  infancy,  4  Dall.   130,  though  it  is   otherwise  on  the  plea  of  non 
e^t  factum  to  a  deed.  Gitb.  Law  Evid.  16*2. 

Mr.  M'Kean,  for  the  defendant  in  error. 

The  account  as  appears  by  the  record,  was  settled  and  signed  2Sd 
May  1799,  It  begins  7th  July  1797,  the  day  when  the  former  part- 
nership was  dissolved,  and  ends  on  the  11th  April  1799.  The  princi- 
pal item  debited  is  346/.  lis.  6d.  for  the  services  of  Evan  Miles,  and 
his  wife. 

Even  as  between  partners,  the  nature  of  a  demand  is  changed  on  the 
dissolution  of  the  partnership,  by  stating  and  settling  an  account,  i 
T.  B.  482.  BuUer  J.  says,  it  is  no  matter  how  the  debt  arose,  if  there 
'  was  a  sum  due.  lb.  483,  (note.)  Unless  ten  days  notice  is  given  of 
the  special  matter  on  which  the  defendant  relies,  be  shall  give  no  other 
evidence  than  what  is  by  law  strictly  admissible  on  the  general  is- 
sue ;  27th  rule  of  practice  of  Circuit  Court.  Here  notice  was  only 
given  on  the  morning  of  the  trial,  and .  therefore  the  defendant  below 
was  not  entitled  to  the  benefit  of  the  rule. 

It  is  now  stated,  that  the  account  was  settled  through  the  represen- 
tation or  deception  of  Evan  Miles,  but  that  Duulap  relied  on  his  integ- 
rity and  accuracy  in  keeping  the  books.  Even  with  the  notice  required 
by  the  rule,  the  evidence  would  not  have  been  admissible  ;  because  the 
testimony  in  its  utmost  extent,  goes  only  to  affect  the  articles. of  part- 
nership and  their  dissolution,  and  not  to  discharge  the  promise  which 
arose  on  the  settlement  of  the  subsequent  account.  The  plaintiff  below 
had  no  concern  with  the  contracts  of  third  persons,  nor  was  he  bound 
in  this  action  to  settle  the  matters  of  account  between  Dunlap  and  Rich- 
ard Miles.     It  is  res  inter  alios  acto.  This  was  an  independent  con- 
tract, and  a  new  debt  was  thereby  contracted  ;  the  evidence  proposed 
was  not  relevant  thereto.    An  assumpsit  to  do  a  thing  may  be  dis- 
charged by  parol,  before  breach ;  but  not  afterwards.  1  Mod.  206.  2 
Mod.  48.  Freem.  195.   It  was  attempted  on  the  trial  to  set  off  a  cross 
demand  for  damages,  for  the  negligence  and  misconduct  of  the  plain- 
tiff below,  as  the  clerk  of  the  late  company,  against  his  settled  account. 
0nli<|uidated  damages  of  such  a  nature  have  never  been  held  a  proper 
subject  of  set  off. 

Many  inconveniences  have  been  experienced  from  the  practice  in 
England,  of  allowing  so  large  a  range  to  defendants,  uuder  the  gen- 
eral plea  of  non  assumpsit.  This  court  will  not  add  to  it,  since  it 
evidently  tends  to  surprise  and  injustice.    The  liberty  to  give  special 
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matter  in  evidence  in  this  instance,  not   followed  up  by  a  regular 
DOtice,  misled  the  plaintiff  in  the  original  salt. 

Tilghman,  C.  J.  Evan  Miles  brought  an  action  against  John  Dun- 
lap  ;  his  declaration  contains  a  single  count  on  an  insimul  compu^ 
tas$el.  The  defendant  pleaded  non-asmmpsit  and  payment,  with 
leare,  &;c.  On  the  trial,  the  defendant,  not  having  given  legal  notice 
of  any  such  matter,  offered  to  give  the  following  matter  in  evidence, 
under  the  plea  of  non-assumpsit.  That  Evan  Miles,  Richard  Milefi 
and  John  Dunlap  had  been  partners,  in  carrying  on  the  manufactory 
of  bar  iron.  After  the  partnership  had  been  carried  on  some  time,  it 
was  agreed  to  dissolve  it ;  and  Danlap  agreed  to  purchase  the  interest 
of  Richard  Miles  in  the  estate  where  the  manufactory  was  carried  on. 
Accordingly  on  the  7th  July  1797,  a  deed  was  executed,  to  which  the 
same  Richard  and  John  were  parties,  whereby  the  latter  bound  him'* 
self  to  pay  the  former  a  certain  price  for  his  interest  in  the  said  estate, 
to  repay  him  all  the  money  expended  by  him  iu  the  said  concern,  and 
to  pay  or  exonerate  him  from  the  payment  of  all  demands  to  be 
brought  against  the  said  partnership,  and  to  pay  Evan  Miles  and  his 
wife  for  their  trouble  in  managing,  at  the  rate  of  $800  a  year  for  the 
time  they  had  been  engaged  in  the  management  of  the  business  of  the 
said  partnership.  That  Evan  Miles  was  the  person  who  transacted 
the  business,  and  kept  the  books  of  the  partnership ;  and  that  the  said 
John  Dunlap,  placing  full  confidence  in  his  integrity  and  accuracy, 
and  believing  the  books  to  contain  a  true  statement  of  the  affairs  of 
the  company,  entered  into  the  agreement  above  mentioned,  by  which 
Evan  Miles  was  to  hava  ftSOO  a  year,  in  lien  of  his  share  of  the  profits 
of  the  partnership ;  after  whi<ih  the  said  Evan  made  entries  in  the 
partnership  books  of  sundry  debts  amounting  to  800/. ,  which  the  de- 
fendant below  was  obliged  to  pay.  That  at  the  time  of  the  said 
agreement,  all  the  money  which  appeared  by  the  books  to  have  been 
expended  by  Richard  Miles  was  1414/.  Zs.  9</.,  and  that  Evan .  Miles 
afterwards  presented  his  father's  accounts  from  his  father's  books, 
amounting  to  1972/.  9s.  4J.  which  Dunlap  believed  he  had  been 
diarged  with  by  Richard  Miles ;  and  that  this  transaction  was  unknown 
to  him  at  the  time,  he  settled  the  account  with  Evan  Miles  on  23d 
Hay  1799,  on  which  this  suit  is  brought. 

It  is  to  be  observed,  that  although  Evan  Miles  was  no  party  to  the 
agreement  before  mentioned,  yet  he  adopted  it  by  assenting  to  ac- 
cept the  $300  a  year  ;  and  this  charge  of  $300  a  year  is  the  princi- 
pal item  in  the  settled  account,  on  which  the  suit  is  brought. 

Teates,  Vol.  IV.  24 
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The  Circait  Court  rejected  this  tcBtimony,  and  the  then  defendant 
took  an  exception  to  their  opinion.  Whether  the  evidence  was,  or 
was  not  admissible,  is  the  point  now  for  decision* 

The  Cfwrtf  haye  allowed  a  very  large  field  for  the  admission  of  eri- 
dence,  nnder  the  plea  of  nan-assumpsiL  Whatever  tends  to  prove 
that  at  the  time  of  the  suit  brought,  there  was  no  existing  assumption, 
has  been  received  in  evidence.  Accordingly,  evidence  has  been  given 
of  the  infancy  of  the  defendant,  payment,  or  a  release*  Let  ns  con- 
sider the  nature  of  the  evidence  offered  by  the  defendant,  in  the  case 
before  us.  He  says,  he  entered  into  a  contract,  vnder  an  idea  that 
the  books  kept  by  Evan  Miles,  contained  a  perfect  acconnt  of  the 
affairs  of  the  company ;  but  lie  does  not  say,  that  the  said  Evan  ever 
assured  him,  that  they  contained  a  perfect  account,  or  in  any  manner 
deceived  him,  or  made  a  misrepresentation  to  him,  or  that  the  charges 
introduced  into  the  account,  since  the  agreement,  are  unjust.  The 
contract  was  made  on  the  7th  July  1797,  and  almost  two  years  after* 
wards,  on  the  23d  May  1799,  he  settled  the  account  on  which  the 
suit  was  brought,  and  signed  the  settlement. 

Whether  a  court  of  equity  under  such  circumstances  would  afford  re- 
lief, Acre  is  no  ooeasion  now  to  determine ;  for  the  point  is,  was  the 
evidence  admissible  or  not,  in  a  court  of  law,  under  the  plea  of  turn- 
aasumpriL  I  %m  satisfied,  that  the  matters  offered  in  evidence  did 
not  at  law  affect  the  settled  account,  on  which  the  suit  is  grounded, 
any  more  than  they  would  have  affected  a  promissory  note,  given  for 
the  balance  of  an  account.    If  the  circumstances  of  the  case  afforded 

ground  for  relief  in  equity,  Dunlap  ought  to  Imve  given  notice  of  the 
special  matters,  in  consequence  of  which  under  our  practice,  he  might 
have  brought  forward  aU  his  equity,  under  the  plea  of  payment  I 
am  not  for  extending  the  admissibility  of  evidence,  under  die  plea  of 
non^oisumpnL  It  has  been  carried  far  enough,  and  in  my  opinion, 
much  too  fur  already ;  so  far  as  to  involve  plaintiib  in  difficulties  on 
trials,  without  any  possibility  of  knowing  the  matter  on  which  defen- 
dants rest  their  defence. 

I  am  of  opinion,  that  the  evidence  was  properly  rejected  by  the 
Circuit  Court ;  and  that  the  judgment  be  affirmed. 

Xoates,  J.  I  fully  concur  in  the  opinion  which  has  been  delivered. 
I  have  not  the  smallest  difficulty  in  asserting,  that  on  the  general  issue 
of  Tum-iMsumpnfy  the  evidence  offered  npon  the  trial,  could  not  be 
received  at  coounon  law* 

Judgment  affirmed. 
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Matthew  Duncan  et  cU.  execators  of  Margaret  Duncan,  for  the  use 
of  GBORaB  Frederick  Wblpner  against  William  Wrat. 

k  t  tfiit  on  «.  bond  assigned,  an  interposing  equity  between  an  obHgee  and  Ua  assignee 
cionot  be  tried,  where  there  has  been  uo  fraud,  and  the  debt  is  justly  due 

This  was  a  motion  for  a  rale  to  skew  cause,  why  the  judgment  en* 
tered  in  this  cause  on  the  18th  April  1806,  should  not  be  opened. 
The  motion  was  made  in  December  term  1805,  upon  which  proceed- 
ings were  staid  in  the  mean  time. 

The  facts  were  these :  Mrs.  Margaret  Duncan,  by  her  will  had  di- 
rected, that  a  store  house  and  church  should  be  built  by  her  executors ; 
and  on  the  20th  December  1804,  Matthew  Duncan,  her  acting  execc* 
tor,  entered  into  an  agreement  with  William  Hamilton,  that  he  should 
errect  and  finish  both  buildings,  within  one  year,  if  the  same  could  be 
eoQTeniently  done,  Hamilton  to  furnish  the  materials.  In  considera- 
tion whereof,  Duncan  promised  to  pay  him  11,400  dollars,  as  follows; 
$500  in  part  of  a  bond  of  $2000,  payable  on  the  1st  January  1806, 
on  the  1st  April  then  next,  when  the  bond  should  be  deliyered  up,  an- 
other sum  of  $2000  on  the,  &c.  The  present  defendant,  Wray,  had 
executed  the  bond  in  dispute  to  the  testatrix,  on  the  24th  February 
1801,  for  $2000,  payable  on  the  Ist  January  1806,  with  interest  from 
1st  January  1803.  Duncan  paid  Hamilton  $500,  on  the  5th  Febru- 
ary 1805,  he  having  before  on  the  8d  January  preceding,  assigned 
the  bond  informally  co  Hamilton,  in  the  presence  of  one  witness,  in  pur- 
saance  of  the  agreement,  with  a  covenant  therein  to  guftranty  the  pay- 
ment thereof ;  and  on  the  1st  April  1805,  Hamilton  had  assigned  the 
bond  to  George  Frederick  Welpner,  with  like  covenant  of  guaranty. 
Hamilton,  in  pursuance  of  the  contract,  had  erected  the  shell  of  the 
buildings,  but  they  were  in  an  unfinished  state  and  it  was  admitted 
that  from  his  pecuniary  difficulties,  he  was  totally  incapable  of  com* 
plying  with  his  contract. 

Mr.  Chauncy  in  behalf  of  Welpner,  urged  that  the  present  contest 
was  between  the  nominal  plaintiffs  and  cestui  que  use  ;  and  the  court 
were  called  upon  to  decide,  whether  the  assignment  was  valid  or  not. 
Wray,  the  defendant  had  raised  no  question,  but  admitted  that  the 
money  was  justly  due :  he  only  wishes  to  be  secure  in  his  payment. 

The  executors  had  made  an  improvident  contract,  with  a  needy 
workman ;  they  had  stipulated  for  the  payment  of  considerable  sums, 
before  the  work  should  be  completed :  they  had  sent  the  bond  into 
market  with  a  guaranty^  which  was  a  trap  for  innocent  persons,  who 
would  buy  the  same  on  their  credit ;  the  assignee  had  paid  a  valuable 
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consideration  for  it,  and  had  nothing  to  do  with  the  agreement,  on 
which  the  aasignment  was  founded.  But  if  the  court  should  open  the 
judgment,  what  would  be  the  result  ?  Gould  the  assignor  raise  an  equi- 
ty, which  could  be  inquired  into  in  this  case  ?  Could  the  jury  in  tritl 
of  an  issue  on  this  bond,  settle  the  matters  in  dispute  between  Duncan 
and  Hamilton? 

The  court  interrupted  him,  and  expressed  their  sentiments,  that  any 
supposed  equity  in  the  executors,  could  not  be  heard  between  the 
present  parties,  so  as  to  prevent  the  assignee  from  receiving  the  debt. 

They  asked  Mr.  IngersoU,  who  had  made  the  motion,   whether  he 

knew  of  any  case,  where  the  court  had  proceeded  the  length  to  which 

this  enquiry  must  necessarily  lead  ?     He  answered  in  the  negative, 

and  declined  proceeding  in  the  argument. 

Motioned  denied. 


Certiorari  to  the  sessiors  of  Delaware  county,  to  remove  all  proceed- 
ings, respecting  a  road  in  Aston  township,  beginning  at  the  PenDS- 
grove  road,  and  thence  by  the  house  of  Robbrx  Hill,  into  the  Con- 
cord road. 

Court  will  judge  of  a  road  from  the  record  ;  the  sessions  should  confirm  the  road  most 
conducive  to  the  public  good.  Semb.  that  t)ie  clause  in  the  act  of  6th  ^pril  180S, 
that  the  improvements  shall  be  noted,  is  only  directory.  Viewers  returning  th^ 
width  of  the  road  is  only  surplusage. 

Thsrb  had  been  four  different  views  on  this  road,  and  four  returns 
thereon.  The  sessions  confirmed  the  third  review,  which  did  not  men 
tion  the  improvements  through  which  the  road  passed,  but  fixed  die 
breadth  of  the  road,  which  was  afterwards  adopted  by  the  court. 

The  deposition  of  Jonathan  Dutton,  proving  errors  in  the  return 
made  by  the  first  set  of  viewers,  was  offered  in  evidence,  but  objected  to ; 
because  the  court,  by  their  19th  rule,  were  not  to  enter  into  the  merits 
of  the  case,  but  to  decide  on  the  face  of  the  proceedings.  It  was 
urged  on  the  other  side,  that  the  courses  and  distances  of  none  of  tke 
previous  returns,  agreed  with  that  confirmed  by  the  sessions. 

By  the  court.  The  deposition,  though  taken  on  a  cross-ezaTn- 
ination,  is  irrelevant  to  the  point  before  us,  and  cannot  be  re* 
ceived.  It  is  of  no  moment,  whether  two  returns  agree  or  not. 
The  sessions  were  bound  to  approve  such  return,  as  would  con- 
duce most  to  the  public  good^  and  do  the  least  injury  to  private 
property.  The  breadth  returned  by  the  last  set  of  men,  is  but 
surplusage :  the  court  have  adopted  it,  by  their  confirmation    of  the 


i 
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return.  It  does  not  appear  to  the  court  that  the  road  passes  through 
improTed  lands ;  and  if  it  did,  it  is  highly  dubious,  whether  that  part 
of  the  law  (passed  6th  April  1802.  5  St.  Laws,  179.  §  1.)  is  not 
merely  du^ctory,  and  not  imperative ;  as  has  been  determined  in  this 
court,  with  respect  to  surveys,  where  the  interior  lines  have  not  been 
ran.  Noting  the  interferences  with  improvements  may  show  to  the 
seflsions,  how  far  the  road  has  been  prejudicial  to  individuals ;  but  that 
knowledge  may  readily  be  obtained  from  other  sources.  There  is  no 
irregularity  apparent  in  this  record ;  no  proof  of  corruption,  partiality 
fraud  or  undue  practice  ;  and  therefore  the  judgment  of  the  Court  of 
Quarter  Sessions  must  be  affirmed. 
Messrs.  J.  Hemphill  and  Dick,  opposed  the  road. 

Mr.  Frazer,  contra. 


-»♦« 


JosiAH  W.  GiBBS  and  Co.,  against  Georgu  Alberti. 

Court  wQl  not  presume  anything  against  the  proceedings  of  a  justice  of  the  peace. 
A  defendant  being  a  freeholder,  and  craring  stay  of  exeoution  after  judgment,  aids  an 
error  in  the  service  of  the  summons.  Semb. 

Certiorari  to  the  administrators  of  Michael  Hillegas,  esq.,  de- 
ceased, late  one  of  the  aldermen  of  the  city  of  Philadelphia.  Diminu- 
tion of  the  record  was  alleged  in  September  term  1805. 

It  appeared  by  the  record  returned,  that  a  summons  issued  against 
the  defendant,  dated  28th  July  1804,  to  appear  before  alderman  EBl- 
legas,  to  answer  the  plaintiffs  in  a  plea  of  debt  not  exceeding  (^100,  to 
which  the  constable  returned,  '^  Summons  senred.  Left  at  the  house 
of  defendant  with  a  servant.  80th  July."  Judgment  was  giyen  by 
default,  on  the  2d  August  1804,  and  being  a  freeholder,  he  afterwards 
obtained  a  stay  of  execution  for  nine  months,  the  demand  exceeding 
$80,  under  the  9th  section  of  the  one  hundred  dollars  act,  which  be- 
came a  law  on  the  28th  March  1804.  5  St.  Laws  890. 

Mr.  S.  Levy,  for  the  defendant  urged,  that  the  precept  had  not  is- 
soed  in  the  name  of  the  commonwealth :  but  on  inspection  of  the  sum- 
mons, this  objection  appeared  to  be  unfounded.  It  was  serred  on  the 
SOth  July,  to  appear  on  the  2d  August,  which  was  not  at  least  four 
days  before  the  time  of  hearing,  according  to  the  2d  section  of  the  act. 
It  directs,  that  it  shall  issue  to  appear  on  a  certain  day  therein  to  be 
expressed,  not  more  than  eight,  nor  less  than  five  days  after  the  date  of 
the  summons,  and  the  service  thereof,  must  be  at  least  four  days  before 
the  time  of  hearing.  In  Pinchin  v.  Fry,  a  justice's  summons  for  a 
deb^  under  40/.,  to  answer  on  the  day  succeeding  the  date,  was  held 
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bad,  and  the  judgment  was  reversed,  though  the  del>t  had  been  settled 
by  reference.  1  Dall.  405. 

Mr.  Du  Ponceau,  for  the  plaintiffs  answered:  that  the  IStih  sec- 
tion of  the  law  under  consideration,  has  expressly  declared,  that  the 
proceedings  of  a  justice  of  peace  shall  not  be  reversed  on  certiorari 
for  want  of  formality,  if  the  precept  has  issued  in  the  name  of  the 
commonwealth,  and  that  judgment  was  rendered  on  the  proper  day, 
provided  the  proceedings  are  intelligible.  A  defect  in  process  is 
aided  by  appearance.  1  Vent.  220.  And  one  shall  not  assign  for  er- 
ror, what  he  might  have  pleaded  in  abatement.  He  is  estopped  by 
his  own  act.  Garth.  124.  The  defendant  here  is  estopped  by  requiring 
a  nine  months  stay  of  execution  as  a  freeholder :  and  this  is  tantamount 
to  an  appearance,  on  the  day  required  by  the  summons. 

Mr.  M.  Levy  replied  on  the  part  of  the  plaintiff.  It  could  not  possibly 
be  intended  by  the  legislature,  that  a  man  should  be  deprived  of  a  fair 
hearing,  under  legal  notice,  and  be  remediless  in  a  superior  court. 
With  equal  propriety  might  it  be  insisted,  that  what  the  justice  does, 
shall  be  conclusive,  though  the  summons  was  wholly  omitted  to  be 
served ;  for  it  is  not  mentioned  as  what  ought  to  appear,  by  the  gen- 
era!  expressions  of  the  18  th  section  relied  on  by  the  adverse  counsel. 

This  court  will  proceed  as  upon  a  writ  of  error.    The  summons 
should  appear  to  be  served  four  days  before  the  day  of  appearance. 
The  constable  returns  it  served,  but  further  states,  the  manner  and 
time  of  service ;  and  it  clearly  appears  by  the  indorsement  on  the 
summons,  that  it  was  not  legally  served.    The  error  is  visible  on  tihe 
Teeord  itself,  without  the  aid  of  presumption.    An  appearanoe  will 
cure  error  in  mesne  process,  in  a  court  of  general  jurisdiction  ;  but  it 
cannot  be  shown  to  have  this  effect  in  inferior  jurisdictions.     The  ap- 
pearance here  was  after  final  judgment,  wUch  salves  no  defects  of 
mesne  process.    If  he  had  not  applied  for  the  nine  months,  an  execntion 
would  have  issued  against  him  at  once.    He  was  justifiable  in  so  doing, 
and  in  taking  out  the  certiorari  immediately. 

Tilghman,  0.  J.  I  will  not  presume  anything  against  the  proceed- 
ings, or  that  the  summons  was  served  irregularly,  in  order  to  set  aaide 
the  judgment.  The  words  ^^80th  July, ^' may  possibly  refer  to  thft 
day  of  the  return.  The  defendant  comes  btf ore  the  court  in  a  most 
unfavorable  point  of  view,  to  obtain  relief,  after  having  already  obtained 
a  stay  of  execution  for  nine  months.  If  the  summons  had  not  been  rega^ 
larly  served,  he  might  have  appeared  notwithstanding,  and  objected  tl 
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die  06rf  ice,  which  the  alAerman  would  have  allowed ;  and  the  plaintiffs 
w<mld  then  haye  proceeded  against  him  by  new  process. 

Braekenridge,  J.  I  think  the  prajer  of  the  nine  respite  months 
before  the  aldennan,  is  equivalent  to  an  appenence  on  the  dnj  re- 
(juiied  bj  the  summons^  and  pleading  to  the  demand. 

Teates,  J.  Though!  am  not  disposed  to  form  presumptions  against 
tbe  proceedings  of  a  justice  of  the  peace,  I  cannot  overlook  errors. 
If  the  80th  July  refers  to  the  day  of  hearing,  then  there  would  be  but 
two  days  between  the  date  of  the  summons  and  its  return ;  if  to  the 
time  of  service,  it  was  not  served  in  due  time ;  so  that  the  summons 
or  service  would  be  erroneous.  Admitting  that  the  defendant  comes 
before  the  court  with  an  ill  grace,  after  obtaining  a  respite  of  nine 
months,  could  he  obtain  redress  in  any  other  mode  than  he  has 
ckosen  T  Against  the  alderman  he  could  have  no  remedy,  because  he 
was  dead,  and  the  certiorari  was  directed  to  his  administrators.  If 
a  suit  was  brought  against  tbe  constable,  he  would  be  told  that  he  had 
made  a  special  return,  agreeably  to  the  truth  of  the  fact.  But  I  sub- 
mit to  the  opinion  of  the  majority  of  the  court. 

Judgment  affirmed. 


»»  %  m* 


Stbpbsn  Skiknbr,  plaintiff  in  error  agaimi  John  Robbson; 

'Hdgtaeai  eaaooi  be  arrested  on  matter  of  law  m  slander,  after  verdict,  because  the 
words  wereepoken  after  the  writ  iisaed. 

i 

W&rr  ot  error  to  the  Common  Pleus  of  Franklin  county. 

It  appeared  to  be  an  action  of  slander.    The  test  of  the  writ  was 

10th  April  1802,  returnable  on  the  first  Monday  in  August  following  ; 

and  the  plaintiff's  declaration  laid  the  words  to  have  been  spoken  on  the 

let  May  1802.    The  juiy  found  a  verdict  for  the  plaintiff  with  1200 

dollars  damages.    By  a  memorandum  subjoined  to  the  record,  the 

prothonotary  certified,   that  the  writ  issued  on  the  22d  April  1802. 

Seasons  in  arrest  of  judgment  were  filed,  and  the  Court  of  Common 

Pleas  arrested  the  judgment  on  the  ground  of  the  words  spoken  having 

bam  proved  on  the  trial  to  have  been  on  a  day  subsequent  to  the  tak* 

ing  imt  the  writ. 

Mr.  Duncan,  for  the  plaintiff  in  error. 

The  court  in  the  present  state  of  this  business  cannot  take  judiciai 
notice    when  this  writ  issued,  nor  where  the  words  were  spoken.  The 
woA  return  of  the  capias^  are  regularly  before  them ;  but  the 
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certificate  of  the  prothonotary,  though  subjoined  to  the  record,  formB 
no  part  of  it,  nor  will  be  received  as  evidence.  The  court  will  nec- 
essarily decide  on  the  face  of  the  record,  as  spread  before  them.  As 
to  the  teste  of  the  writ,  it  is  mere  fiction ;  and  legal  fictions  will  never 
be  admitted  to  obstruct  justice.  Dougl.  108.  It  will  not  be  presum- 
ed, that  improper  evidence  was  received  on  the  trial.  But  if  such  ha4 
been  ofiTered,  the  defendant's  counsel  should  hav^  expected  to  it  at  the 
time  ;  and  if  the  court  had  overruled  the  objection,  his  remedy  would 
be  obvious,  on  a  bill  of  exceptions.  The  verdict  here  closes  all  en- 
quiry into  that  particular.  If  a  declaration  is  drawn  as  of  a  term  to 
which  the  writ  issued,  the  day  is  regularly  laid.  An  impossible  day 
is  cured  by  verdict.  3  Salk.  8.  A  verdict  aids  a  fact  alleged  in  the 
declaration  on  a  day  impossible.  Blackball  v.  Heal.  Corny.  12.  S.  C. 
12  Mod.  102,  105.  Carth.  889.  5  Mod.  287.  A  demise  laid  as  of  a 
time  not  yet  come,  is  helped  by  verdict.  2  Burr.  1159. 

Mr.  Watts,  for  the  defendant.  The  words  should  have  been  prov- 
ed to  be  spoken  on  such  a  day,  as  would  support  the  suit.  Bat  a  pre- 
vious question  demands  investigation.  Will  a  writ  of  error  lie  in  this 
case  ?  No  judgment  has  been  rendered  here ;  the  judgment  has  been 
arrested.  No  writ  of  error  can  be  brought  but  on  a  judgment,  or  an 
award  in  nature  of  a  judgment ;  for  the  words  of  the  writ  are,  si  jxidic- 
turn  redditum  sity  kc.  Bac.  Error  A.  2,  463.  (1st  edit.  191.) 
I  find  no  precedents  as  to  the  immediate  point. 

Mr.  Duncan  in  reply.  There  is  certainly  a  judgment  here,  that  the 
defendant  go  without  day,  and  that  the  plaintiff  pay  the  costs.  A 
writ  of  error  may  be  sued  out  on  a  judgment  of  nonsuit.  1  H.  Bla. 
432.  1  Stra.  235.  And  where  a  defendant  had  moved  in  arrest  of 
judgment,  it  was  said,  that  until  the  entry  is  made,  that  judgment  be 
arrested,  the  plaintiff  cannot  bring  error.  Bulling  v.  Rogers.  2  Barnea 
226,  (4th  edit.  278.)  Cited  in  1  Crompt.  Pract.  327.  In  1  DayB's 
Connect.  Rep.  27,  an  instance  occurs,  of  a  writ  of  error  being  brought 
after  judgment  was  arrested.  And  in  Bayard  v.  Malcolm,  2  John- 
son's New  York  Rep.  101,  it  is  said,  that  after  judgment  is  ar- 
rested, if  the  plaintiff  wishes  to  bring  a  writ  of  error,  the  court  will  or- 
der judgment  to  be  entered  for  the  insufficiency  of  the  declaration ;  and 
if  the  defendant's  attorney  does  not  make  up  the  record^  the  plaintiff's 
attorney  might  do  it.  If  an  improper  judgment  has  been  rendered  in 
the  court  below,  the  court  here  would  render  the  proper  judgment. 
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Tilghman,  C.  J.  delivered  the  opinion  of  the  court.  It  does  not 
appear  to  the  coart  upon  the  record  when  the  writ  issued  in  this  action. 
We  cannot  regard  the  certificate  of  the  prothonotary  upon  the  present 
Brgmnent  It  was  incumbent  on  the  defendant  during  the  trial,  to 
object  to  testimony  of  words  spoken  after  the  institution  of  the  suit, 
and  to  have  ascertained  when  the  writ  issued,  as  a  fact.  That  sub- 
ject is  not  now  open  to  inquiry. 

Ik  is  an  invariable  rule,  with  regard  to  arrest  of  judgment  upon  mat- 
ter  of  law,  that  whatever  is  alleged  in  arrest  of  judgment  must  be 
such  matter  as  would,  upon  demurrer,  have  been  sufficient  to  overturn 
the  action  or  plea.  1  Crompt.  Pract.  827.  There  cannot  be  the 
smallest  doubt,  but  that  this  declaration,  laying  the  speaking  of  the 
words  on  the  1st  May  1802,  would  have  boon  good;  and  therefore  the 
defendant  ought  not  to  have  prevailed  in  arrest  of  judgment. 

It  also  appears  from  the  cases  cited  by  the  plaintiff's  counsel,  that  a 
writ  of  error  will  lie  in  a  case  where  judgment  has  been  arrested  ;  and 
it  would  seem  that  the  English  practice  on  this  head  was  mistaken  in  2 
Jolmson  101. 

The  judgment  in  the  Common  Pleas  therefore  must  be  reversed,  and 
jadgment  entered  for  the  plaintiff. 


•»  »^» 


John  Gardiner,  jun.  against  President  and  Directors  of  the  Bank  of 
Pennsylvania,  garnishees  of  Biohard  M.  Bbll. 

A  sTiare  of  bank  slock  attached,  caDnot  be  transferred  on  a  judgment  in  foreign  attach- 
ment. 

A  Case  was  stated  for  the  opinion  of  the  court,  whether  the  defend- 
ants, 83  garnishees,  were  authorized  to  pay  and  deliver,  or  in  any  way 
bound,  to  transfer  to  the  plaintiff  upon  a  judgment,  in  a  foreign  attach* 
menty  the  share  of  bank  stock  attached  in  this  action  ? 

Jonathan  Smith,  the  cashier  of  the  bank,  had  been  examined  upon 
ioteiTogateries,  and  swore,  that  the  amount  of  dividends  due  on  the 
share  was  182  dollars,  for  which  jadgment  had  been  entered ;  the 
eoBta  to  be  paid  by  the  plaintiff. 

The  court  inquired  of  the  counsel,  in  what  mode  it  was  proposed  the 
transfer  shoald  be  made ;  as  the  presence  of  the  stockholder,  or  some 
person  constituted  in  his  behalf  for  that  purpose,  was  necessary  on  the 
occasion.      They  admitted  that  no  mode  had  occurred  to  them. 
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Per  cur.    Application  most  be  made  to  the  legislatare  for  lair  in 
cases  of  this  nature. 

Mr.  J.  Sergeanti  pro  quer^     Mr.  IngenoU,  pro  def. 


-»♦« 


Ahiob  Moobb  againsi  Frbdbriok  Ebnss. 

Inquintion  on  a  writ  of  inquiry  amendable. 

Lf  this  action^  npon  a  writ  of  inquiry  of  damages,  the  jury  foand  6 
cents  damages,  and  6  cents  cests^  A  former  inquisition  found  575 
dollars  damages. 

Early  in  the  term,  Mr.  Browne  for  the  plaintiff,  moved  for  a  role 
to  show  cause,  why,  the  inquisition  should  not  be  set  aside.  This  was 
succeeded  by  another  motion  of  Mr..  Milnor  for  the  defendant,  for  a 
rule  to  show  cause,  why  the  inquisition  should  not  be  amended.  They 
were  heard  at  the  same  time. 

The  motion  on  the  part  of  the  plaintiff  was  grounded  on  her  affida- 
vit, that  she  had  subpoenaed  John  Douglass,  esq.  as  a  witness,  who 
attended  at  first,  but  afterwards  went  away  without  being   examined. 

To  this  it  was  answered,  that  the  plaintiff  should  have  applied  to  the 
sheriff  to  postpone  the  hearing ;  or  if  Mr.  Douglass  had  gone  off  after 
the  business  had  commenced,  the  hearing  might  be  adjourned.  Bat 
Douglass  could  not  be  a  material  witness  in  the  nature  of  the  case,  the 
plaintiff  being  a  married  woman,  and  her  husband  living  in  the  city. 

The  court  thought  this  answer  satisfactory. 

The  inquisition  did  not  recite  the  names  of  the  jurors  in  the  body 
of  it,  but  specified  that  it  was  taken  on  the  oath   and  affirmations  of. 

,  good  and  lawful  men  of 
the  bailiwick  of  the  said  sheriff,  Ac,  and  the  jurors  had  signed  and 
sealed  it. 

For  the  defendant.  It  was  insisted  that  the  inquisition  was  sentt- 
ble,  and  only  defective  in  form.  Had  not  the  blank  been  left,  where* 
in  the  jurors  names  were  intended  to  be  inserted,  it  would  have  needed 
nothing.  But  all  amendments  are  within  the  discretion  of  the  court. 
7  T.  R.  699.  A  CO.  «a.  was  amended  after  being  executed.  2  Bl. 
Rep.  886.  A  variance  in  the  attorney's  name  between  the  warrant 
and  declaration,  amended  after  error  brought  Doug.  114,  scire  facias 
amended.  1  Dall.  188.  So  of  alias  venditioni,  tb.  197.  So  of 
a  rale  of  reference  after  report,  lb.  879. 

Per  cur.  Let  the  inquisition  go  back  to  the  sheriff  to  be  amend* 
ed,  according  to  the  truth  of  the  case. 
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This  was  done,  and  tlie  sheriff  filed  the  blank  with  the  names  of  the 
JHTors.  * 

Whereapon  the  eomt  denied  the  plaintiff's  motian,  and  rendered  jndg* 
ment  on  the  inquisition. 


Lessee  of  the  Mayor,  Aldxbhsn,  and  Citisens  of  Philadelphia  against 

Thomas  Cutford  and  John  CiiIFford. 

A  patent  granted  to  the  mayor,  aldermen  and  citizens  of  Philadelphia,  in  trust,  for  tlie 
ioteimeot  of  strangers,  is  Tslid,  mider  the  aot  of  assembly  of  6th  April  1786. 

Tms  cause  was  tried  in  Bank  on  the  11th  December  1805,  and  a 
point  was  reserved  therein.  The  counsel  afterwards  agreed  to  state 
the  following  case : 

Ejectment  for  a  certain  lot  or  piece  of  ground  in  the  city  of  Philadel- 
plus,  316  feet  by  396  feet. 

The  plaintiff's  claim  is  founded  on  a  patent  from  the  Supreme  Eze- 
catiye  Council ,  dated  18th  Decen^ber  1790,  reciting  the  act  of  assembly 
of  April  8th,  1786,  directing  the  sale  of  city  lots,  and  impowering  the 
Supreme  Executive  Council  to  reserve  so  many  of  the  lots,  &c.  for  the 
burial  of  strangers.  That  the  council  did  reserve  for  those  purposes 
three  lots,  of  which  the  premises  are  one ;  and  they  thereby  grant  the 
said  three  lots  to  the  major,  aldermen,  and  citiaens,  &c.,  to  be  used  as 
a  burial  ground,  &;c. 

The  defendants  objected  that  the  above  patent  was  void,  the  Supreme 
Executive  Council  haviug  no  power  to  convey  under  the  act  of  assembly, 
except  as  to  actual  purchasers,  and  the  reservation  directed  being  to 
the  commonwealth,  and  not  to  the  city. 
This  point  was  reserved. 

The  defendants  then  showed  a  possession  from  the  year  1787,  of  two 
of  ihe  three  lots,  and  an  older  possession  of  one,  by  an  ancient  frame 
building.  They  also  showed  title  under  Francis  Smith,  a  first  pur- 
diaser,  to  that  lot  on  which  the  frame  building  was  erected. 

A  verdict  was  given  for  the  defendants,  as  to  the  lot  to  which  title 
under  Francis  Smith  was  shown,  and  for  the  plaintiff  for  the  residue 
of  the  land  claimed. 

Messrs.  E.  Tilgbman  and  Dickerson  argued  the  case  for  the  plain- 
tiff. The  reserved  point  turns  on  the  true  construction  of  the  act  of 
assembly  of  April  8th,  1786,  in  the  proviso  at  the  close  of  the  2d  sec-* 
tion.  2  St.  Laws  453.  The  Supreme  Executive  Council  were  thereby 
authorized  and  required  to  reserve  so  many  of  the  public  lots,  &;c.,  to 
be  appropriated  as  a  burial  ground  for  the  interment  of  deoeaJBod  stran- 
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gerSf  and  duch  other  persons  who  may  not  have  been  in  communion 
with  any  religious  society  at  the  time  oE  their  decease.  It  has  not 
been  denied  that  the  patent  well  described  the  use  for  which  the  three 
lots  were  intended  by  the  law.  By  the  act  of  80th  February  1730-31, 
sect.  2, 1  St.  Laws  272^  all  sales,  gifts  or  grants  made  of  lands  to 
any  persons  in  trusts  or  scites  of  churches,  &c.  and  burying  grounds, 
are  ratified  and  ,  confirmed,  subject  to  the  trust. 

It  will  not  be  said,  that  the  plaintiff  should  suffer  for  want  of  a 
court  of  chancery  in   this  state.    If  a  court  of  equity  would  decree  in 
his  favor,  so  will  this  court.     Charitable  uses  are  f arored,  where  they 
do  not  interfere  with  the  statutes  of  Mortmain.    If  there  is  a  power  to 
grant  for  charitable  uses,  equity  will  decree   the  intention,  and  will 
not  regard  the  form  of  executing  it.    An  appoinment  of  lands  to  a 
charity,  is  good  without  livery  of  seisin  or  attornment.  1  Equ.  Cas. 
Abr.  97.  pi.  1.  A  tenant  in  tail  may  devise  lands  to*a  charity,  without 
fine  or  recovery.  lb.  pi.  4.  If  lands  are  devised  to  the  church  wardens 
of  a  parish  to|a  charitable  use,  though  they  are  not  a  corporation  capa- 
ble of  taking  in  succession,  yet  they  shall  be  capable  for  this  purpose, 
lb.  pi.  8.  Equity  will  decree  a  charity,  though  expressed  in  general 
terms.  Ambl.  422.  Money  given  to  a  parish  generally  without  saying 
to  what  use,  decreed  to  the  poor  of  the  parish.  1  Cha.  Ca.  135.  One 
charity  devised,   and  another  decreed.  2.  Cha.  Ca.  19.  And  it  has 
been  settled,  that  a  trustee,  with  the  assent  of  cestui  que  trust  or  of 
chancery,  may  assign  the  trust  to  others.  2  Corny.  Dig.  Ist  ed.  359. 
(Chanceiy,  4  W.  6. )  Even  a  surviving  trustee  may  grant  the  trust  to 
others.  2  Yem.  748. 

The  only  point  then  in  dispute  is,  was  it  the  meaning  of  the  law 
that  the  Supreme  Executive  Council  should  appropriate  ?  A  patent 
was  by  no  means  necessary ;  any  expression  of  their  will  would  sufiice. 
There  was  a  specific  reason,  why  the  mayor,  aldermen  and  citizens 
should  be  the  trustees.  The  lot  was  within  the  jurisdiction  of  the  city 
The  trust  appears  on  the  face  of  the  patent,  and  no  person  would 
purchase  from  them.  It  was  not  the  intention  of  the  act  to  vest  any 
of  these  lots  in  the  commonwealth.  Certain  lots  were  to  be  reseved 
for  a  charitable  purpose,  and  the  council  as  an  acting  body  were  to 
appropriate.  The  reservation  and  appropriation  are  all  parts  of  the 
same  sentence. 

Mr.  Rawle  for  the  defendants.  It  is  admitted,  that  the  patent 
describes  the  uses  intended  by 'the  law  for  the  lots  to  be  reserved. 
The  Supreme  Executive  Council  were  authorized  to  reserve  the 
eight  lots,  but  had  no  power  to  appropriate,  or  sell  them,  or 
grant  a  patent  for  them.  The  trust  continued  in  the  common- 
Irealth,  and  they  were   to  appropriate.    By  what  words  are  the 
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eooDcil  made  trustees  ?  How  are  they  to  be  responsible  ?  What  reme- 
dy would  the  state  have  against  them,  if  they  sold  in  abuse  of  their 
tnut  ?  The  benefit  was  intended  for  strangers,  not  for  the  citizens 
of  Philadelphia.  The  Supreme  Executive  Council  could  not  convey 
to  a  corporation,  which  existed  afterwards  in  1789 ,  nor  is  this  ground 
within  the  objects  of  the  creation  of  the  corporation.  The  council  are 
impowered  to  sell  other  city  lots  by  express  words ;  and  if  it  was  in- 
tended to  confer  on  them  a  power  to  grant  a  patent  in  the  present 
CMe,  it  would  have  been  so  expressed.  Such  was  the  case  under  the 
9th  section  of  the  act  of  8th  April  1785,  2  St.  Laws  828,  which  con- 
Bidera  the  commonwealth  as  general  trustees. 

Tilgham,  C.  J.     Delivered  the  opinion  of  the  court  as  follows. 

This  case  comes  before  us,  on  a  point  reserved  at  the  trial  in  Bank ; 
and  the  point  in  the  controversy  turns  on  the  construction  of  the  act 
of  assembly  of  8th  April  1786,  directing  the  sale  of  city  lots,  &c. 

The  latter  words  of  the  2d  section  are  these  : 

The  Supreme  Executive  Council  are  authorized  to  sell  these  lots 
which  beleng  to  the  state  ;  with  a  proviso  that  the  council  shall  re- 
serve so  many  of  the  said  lots,  as  shall  be  at  least  200  feet  and  not 
more  than  400  feet  square,  in  such  part  of  the  city  as  they  may  judge 
most  convenient,  to  be  appropriated  as  a  burial  ground  for  the  intere- 
ment  of  deceased  strangers,  and  such  other  persons  as  may  not  have 
been  in  communion  with  any  religious  society  at  the  time  of  their  de- 
cease. 

It  is  confessed,  that  the  Executive  Council  in  the  patent  granted  to 
the  mayor,  &c.,  have  created  a  trust  which  exactly  carries  into  effect 
the  humane  and  liberal  intention  of  the  legislature.  The  only  ques- 
tion is,  whether  they  had  a  right  to  vest  the  legal  estate  in  the  city 
coiporatioD  for  this  purpose  ? 

This  depends  on  the  proviso  above  mentioned. 

The  council  are  expressly  directed  to  reserve  the  lots,  to  be  appro- 
priated to  the  uses,  &c.  But  who  is  to  make  the  appropriation,  the 
council  or  the  legislature  ?  Without  offending  the  rules  of  grammar, 
it  may  construed  in  one  way  or  the  other. 

The  expression  is  equivocal.  I  therefore  prefer  the  construction, 
which  gives  the  right  of  appropriation  to  the  council,  because  I  think 
it  most  reasonable  and  most  useful.  The  legislature  having  de- 
fined the  trusty  there  was  no  reason  why  they  should  wish  to  retain  the 
act  of  appropriation  to  themselves,  or  keep  the  estate  vested  in  the 
commonwealth.  The  legielature  is  occupied  in  making  laws;  the 
Executive   Council  in  transacting  business.     The  appropriation  was 
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a  mere  form,  attended  with  some  trouble,  and  therefore  most  proper 
to  be  transacted  by  the  council. 

If  the  law  gave  the  council  the  right  of  making  the  appropriation^ 
it  gave  them,  by  necessary  implication,  the  right  of  osing  the  proper 
mean.  No  mean  would  be  more  proper,  than  vesting  the  legal  estate 
in  some  persons,  who  woold  see  that  the  intent  of  the  legislature  was 
performed.  Who  would  go  to  the  expense  and  trouble  of  inclosing 
the  ground,  and  providing  persons  to  superintend  it?  For  this  pur- 
pose,  a  corporation  is  best  selected  ;  because  it  is  subject  neither  to 
infancy  nor  death :  and  no  corporation  was  so  proper  as  that  of  the 
city  of  Philadelphia,  in  which  the  burial  place  is  situated. 

We  are  therefore  of  opinion,  that  the  Executive  Council  did  no 
more,  than  by  law  they  authorised  to  do,  when  they  granted  the  pat- 
ent to  the  lessors  of  the  plaintiff ;  and  that  judgment  be  entered  for 
the  plaintiff,  according  to  the  verdict. 


Lessee  of  John  Rugan  and  John  Crain  against  Richard  Philips, 
Wjluam  Hatden,  William  West  and  Elizabbth  West. 

Plaiatiff  in  ejectment  shall  recover  aocoriing  to  his  title  when  suit  was  brought ;  hat 
if  pending  the  suit,  his  title  is  devested,  he  may  proceed  for  damages  and  costs. 

Thbsb  were  four  different  ejectments  brought  against  the  different 
defendants,  to  September  term  1801,  for  four  houses  on  the  south- 
west comer  of  Dock  and  Walnut  streets,  in  the  city  of  Philadelphia. 
The  trials  were  brought  on,  before  Yeates,  J.  at  a  Court  of  Nisi  I^rius, 
held  on  8d  March  last,  and  the  following  facts   were   admitted  to  the 

jurv. 

Samuel  West  was  seised  of  the  premises  in  question.     On  the  19th 

August  1800,  he  stopped  payment,  the  several  defendants  being  then 

tenants  under  him  by  lease. 

On  the  4th  September  1800,  he  mortgaged  the  premises  to  Taylor 
and  Newbold,  to  secure  the  payment  of  10,000  dollars,  and  interest 
thereon,  in  the  spring  of  1801. 

On  the  I2th  and  19th  September  1800,  he  committed  acta  of  bank- 
ruptcy, and  on  the  26th  November  following,  a  commission  of  bank- 
rupt issued,  on  which  he  was  declared  a  bankrupt     On  the  24tb  De- 
cember 1800,  an  assignment  of  all  his  estate  was  made  to  the  lessorB  ; 
of  the  plaintiff. 

Taylor  and  Newbold  sued   out  a  scire  facias  on  their   mort- 
gage, returnable  to  March  term  1802,  and  on  the  27th    March 
obtained  judgment  thereon.    A  levari  /ados  was  sued  oat,   and 
the  premises  were  sold  to  the  mortgagees,  who  obtained  the  sherifPr 
deed  on  the  12th  June  1802,  which  was  afterwards  acknowledged  vx 
open  oourti  on  the  11th  Deoember  following. 
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The  question  o&  the  trial  merdj  respected  nominal  damages  and 
costs  of  suit,  to  which  the  lessors  of  the  plaintiff  conceived  themselves 
entitled. 

The  counsel  for  the  defendants  contended,  that  if  the  plaintiff  was 
not  entitled  to  possession,  he  could  recover  no  damages  or  costs. 
They  appeared  for  Taylor  and  Newbold,  who  had  the  legal  title  vested 
in  them  by  the  mortgage,  prior  to  the  act  of  bankruptcy  committed, 
and  who  might  have  supported  ejectment  for  the  possession.  The  es- 
tate of  the  lessors  of  the  plaintiff,  and  the  holding  of  the  defendants, 
was  determinable  at  the  will  of  the  mortageea  ;  and  they  must  be  con- 
sidered in  the  same  light  as  if  they  had  been  niade  co-defendants. 

E  caniray  it  was  insisted  on  for  the  plaintiff,  that  the  mortgagees 
were  not  entitled  to  make  themselves  co-defendants,  until  they  had 
pursued  their  l^al  remedy,  either  by  ejectment  or  scire  facias. 
Bat  at  all  events,  they  had  not  made  themselves  co-defendants,  but 
had  continued  still  for  moi'e  than  six  months  after  the  ejectments  were 
brought,  before  they  proceeded  by  scire  facias.  Until  they  deter- 
mined their  will,  the  right  of  the  mortagor  to  proceed  by  ejectment, 
remained  in  full  force,  and  consequently  that  of  his  assignees.  If 
qtuire  ejecit  infra  ierminwn'  had  been  brought,  according  to  the 
ancient  practice,  the  lessors  of  the  plaintiff  would  have  been  entitled 
to  recover  damages  and  costs.  And  so  h&ve.  In  no  case  will  the  ten- 
ant be  permitted  to  controvert  the  title  of  the  landlord. 

Yeatee,  J.  declared,  that  the  general  rule  was,  that  a  plaintiff 

should  recover  possession  in  ejectment,  according  to  his  right  at  the 

time  of  the  ejectment  brought ;  and  he  must  lay  his  demise  after  his 

title  accrued.    But  if  he  was  devested  of  his  ti  le  either  by  act  of  law, 

or  his  own  act  pending  the  suit,  court  would  not  suffer  him  to  recover  the 

possession  adverse  to  the  will  of  the  party  in  whom  the  title  became 

rested ;  for  this  would  be  perverting  die  remedy  by  ejectment,  and  be 

productive  of  injustice*    The  mortgagees  had  not  subetitttted  them- 

sclwes  as  co-defendants ;  nor  could  they  interfere  in  this  business,  so 

it  respected  nominal  damages  and  costs. 


Sy  agreement,  a  verdict  was  taken  for  the  plaintiff  with  six  cents 
;es  and  six  cents  costs,  subject  to  the  courts  opinion  in  Bank, 
wbedier  the  plaintiff  could  recover  under  the  foregoing  statement  of 
\j  the  damages  and  costs  in  the  several  suits. 


Cfpon  the  case  being  opened  in  Bank,  the  chief  justice  declared^ 
ihMt     he  fuUy   concurred   in  the   opinion  expressed  at  the  trial; 
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and  that  as  the  plaintiff  was  entitled  at  the  time  of  the  suit  brought, 
he  might  under  the  circumstances  of  this  case,  recover  his  damages  and 
and  costs  ;  to  which  Brackenridge,  J.  assented.  Whereapon  it  was 
agreed,  that  judgment  should  be  entered  f opr  the  plaintiff  for  damages 
and  costs. 

Messrs.  Rawle  and  Gibson,  pro  quer. 

Messrs.  IngersoU  and  Dallas,  pro  dtf. 


Hbnrt  Spabks,  jun.,  against  John  Planeinhornb. 

In  a  list  of  48  names  selected  for  a  special  jary,  one  of  then  appeared  to  be  untruly  de- 
scribed ;  the  jury  was  struck  oc /met^,  court  refused  to  set  aside  the  verdict,  no  meriti 
being  shown,  nor  defence  made. 


1 


This  suit  was  brought  on  two  promissory  notes  payable  to  the  plain- 
tiff, without  defalcation. 

The  cause  was  tried  at  Nisi  Prius  on  the  14th  March  last,  b^  spec- 
ial jury,  when  a  verdict  was  given  for  the  plaintiff,  for  1292  doUan 
70  cents,  without  opposition. 

Mr.  Rawle,  for  the  defendant,  now  moved  for  a  v^nU  e  /acias  dt 
novOy  upon  the  affidavit  of  his  client,  that  the  list  of  48  persons  fur- 
nished for  the  special  jury  list,  contained  two  names,  ^^  No.  7,  Wil- 
liam Pritchett,  south  Eighth  street,  merchant,''  and  ^^  No.  28,  William 
Pritchard  ;"  that  no  such  man  as  William  Pritchett  resides  In  south 
Eighth  street ;  but  a  person  of  that  name  lives  in  Kensington.    He 
stated  that  the  jury  had  been  struck  ex  parte  by   the  plaintiff; 
neither  had  his  client  attended  the  trial ;  but  that  under  the  1st,  2d 
and  11th  sections  of  the  late  act  for  selecting  jurors,  passed   29th 
March  1807,  (7  St.  Laws  188,)  the  suitors  were  entitled  to  a  list  o{ 
names  of  48  real  persons,  with  their  places  of  residence  ;    and  hence 
there  was  error. 

Per  cur.    The  present  motion,  if  successful,  would  be  attended 
with  extensive  consequences.    Every  person  dissatisfied  with  a  Terdict 
given  during  a  fortnight  at  the  last  Court  of  Nisi  Prius,  v^ould  be  en- 
titled to  a  new  trial.     Mistakes  will  happen  through  the  oversight  ot 
the  commissioners  and  sheriff,  by  placing  men  removed  out  of  the  coun- 
ty, and  even  persons  deceased,  on  the  jury  panel.     But  here  the  partj 
did  not  attend  to  strike  the  jury,  nor  make  any  preparations  for  hia 
defence.     The  case  might  appear  under  a  different  aspect,  if  it  wai 
shown  that  the  defendant  had  sustained  a  real  injury.    As  things  &Te> 
we  deny  the  motion. 

Messrs.  IngersoU  and  T.  Ross,  pro  quer. 
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Lessee  of  Hbnbt  Hill  against  William  West,  Petbr  Thomp- 
son and  Nicholas  Toung. 

Lessee  of  Hannah  Moore  against  same  defendants. 

After  a  judgment  in  this  coart  remoyed    by  writ  of  error  to  the  Court  of  Errors  and 
Appeals  and  there  rum  protted  upon  a  sugg'estion  filed  a  rule  will  not  be  granted  to 
plead  thereto. 

On  cases  stated,  after  argument,  judgments  was  rendered  for  the 
plaintiff  in  both  causes  on  the  29th  December  1804.  Writs  of  error 
were  then  taken  out,  returnable  to  July  term  1805,  in  the  High  Court 
of  Errors  and  Appeals  ;  on]which  nonproses  were  entered  29  th  Decem- 
ber 1806,  and  the  records  remitted  &om  thence  to  this  court,  as  well 
for  uecution  as  otherwise. 

A  suggestion  was  now  filed  on  the  part  of  the  defendants  verified  on 
oath,  that  Thompson  died  in  1798,  and  that  Young  died  in  August 
1798. 

A  motion  was  now  made,  that  the  plaintiffs  in  both  suits  should 
plead  to  the  suggestion. 

This  was  objected  to,  on  the  ground  that  the  defendants  cannot  as- 
sign for  error  matters  of  fact,  after  having  assigned  for  error  matters 
of  law  but  that  at  all  events,  errors  cannot  be  assigned,  which  contra- 
dict the  record. 

Messrs.  IngersoU  and  Dallas,  for  the  defendants  now  urged,  that 
the  writs  of  error  had  been  taken  out  improvidently,  and  had  been 
non  prossed  by  themselves.    They  labored  under  a  technical  diffi- 
culty, that  cases  only  had  been  stated,  and  it  had  not  been  agreed, 
that  they  should  be  considered  as  special  verdicts.    In  England,  mo- 
tioBB  are  now  daily  adopted  to  redress  the  party  supposed  to  be  injured, 
instead  of  proceeding  by  the  ancient  form  of  writs  otaudUa  querela. 
I£  no  relief  can  be  obtained  here,  the  party  is  without  remedy.     Jus- 
tice required,  that  the  matter  suggested  should  be  examined  into.   We 
can  find  no  precedent  of  a  writ  of  error  in  Pennsylvania,  returnable 
coram  nohis.    In  Silver  v.  Shelback,  1  Dall.  165,  a  writ  of  error 
uras  brought  to  reverse  a  judgment  in  C.  B.  of  the  county  of  Phila- 
delphia,  wherein  infancy  ^  as  assigned  for  error,  the  defendant  be- 
loir  having  appeared  in  his  proper  person ;  and  the  opinion  of  the 
C€>tMXtj  as  delivered  by  M'Eean,  C.  J.,  was,  that  the  fact  of  infancy 
must  be  \x\^^  per  pais.  1  Dall.  165, 166.    In  Palmer,  pltf.  in  error 
v^^    Sparkes,  in  the  High  Court  of  Errors  and  Appeals  on  the  15th  July 
iSOly  Mr.  President  Chew  said  this  court  cannot  try  a  matter  of  fact ; 
:52'eates,  Vol.  IV.  25 


886  CASES  IN  THE  SUPBEME  COURT  [1807 

but  Shippen,  C.  J.  remarked,  we  do  not  sajjtfaere  can  be  no  case  where- 
in the  Court  of  Errors  and  Appeals  cannot  try  a  question  of  fact.  In 
Crawf oad  y.  Wiling  et  al,  the  juiy  found  the  principal  sum,  but  sub- 
mitted the  point  of  interest  to  the  court,  apd  a  suggestion  was  filed 
by  consent. 

Mr.  E.  Tilghman,  for  the  plaintiffs.  It  is  directed,  that  the  record 
and  proceedings  shall  be  remitted  by  the  High  Courtjof  Errors  and  Ap- 
peals into  the  Supreme  Court,  on  the  affirmance  or  reversal  of  judg- 
ments. 3  Dall.  St.  Laws  97.  §  17.  In  Crawford  v.  Willing  et  al,  the 
issue  was  formed  bj  consent,  and  therefore  can  form  no  precedent. 

The  action  was  in  account  render.  How  comes  it,  that  in  Palmer 
plaintiff  in  error  v.  Sparkes,  the  ingenious  counsel  did  not  adopt  the 
plan  of  a  suggestion,  as  has  now  been  devised  ?  But  we  live  in  an 
age  of  novelty !  There  is  no  reason  why  a  writ  of  error  coram  nobis 
may  not  issue  in  this  case,  if  the  party  can  derive  any  benefit  there- 
from. 

By  the  Court.  We  do  not  feel  ourselves  authorized  to  grant  a  rule 
to  plead  on  this  suggestion.  The  path  is  untrodden ;  the  practice  per- 
fectly novel.  The  parties  have  no  day  in  court  after  judgment.  If 
the  defendants  here  have  a  legal  remedy  by  writ  of  error  or  otherwise, 
they  have  it  in  their  power  to  pursue  it ;  but  we  give  no  opinion  what- 
ever upon  it.  We  are  not  disposed  to  follow  a  method,  which  has 
never  been  adopted  either  in  Egland   or  this   government   within  our 

knowledge. 

Motion  denied. 


Mary  Peabt  against  Stephen  Phipps. 

Where  there  is  a  conrenant  on  the  part  of  the  grantees  to  pay  the  ground  rent  free 
and  clear  of  aU  assessments,  they  are  not  allowed  to  deduct  the  same  from  the  rents 
due  to  the  ground  landlord. 

The  following  case  was  stated,  as  of  March  term  1802,  for  the 
opinion  of  the  court. 

The  plaintiff  by  indenture  dated  25th  October  1773,  granted  and 
conveyed  to  the  def endent,  a  certain  lot  of  ground,  situate  on  Sassafras 
street,  between  5th  and  6th  streets,  in  the  city  of  Philadelphia,  in  fee 
simple,  reserving  a  rent  of  131.  lOs.  payable  to  the  plaintiff,  her  heirs 
or  assigns,  on  the  1st  day  of  April  annually  for  ever.  And  the  said 
defendant  for  himself,  his  heirs,  executors,  administrators  and  assigns, 
did  convenant,  promise,'grant  and  agree  to,  and  with  the  said  plaintiff 
her  heirs  and  assigns,  that  he,  the  said  defendant,  his  heirs  and  as- 
signs, should  and  would  from  time  to  time,  and  at  all  times  thereafter, 
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trulj  pay  or  cause  to  be  paid  unto  the  said  plaintiff,  her  heirs  and  as- 
signs, the  said  yearly  rent  thereby  reserved  on  the  day  and  time  there- 
in before  appointed  for  the  payment  thereof,  clear  of  all  charges  and 
assessments  whatsoever,  and  under  the  proportionable  part  of  the 
yearly  quit  rent  accruing  for  the  thereby  granted  premises  to  the  chief 
lord  or  lords  of  the  fee. 

The  defendent  by  virtue  of  the  deed  aforesaid,  entered  into  the 
premises  aforesaid,  and  was  and  is  still  seised  thereof.  Subsequent  to 
the  date  of  the  said  indenture,  sundry  taxes  have  been  levied  and  as- 
sessed, as  well  on  the  ground  rent  reserved  as  aforesaid,  as  upon  the 
ground  itself ;  all  of  which  the  said  defendant  has  paid,  and  claims  a 
right  to  deduct  those  assessed  upon  the  ground  rent  and  which  he  has 
paid,  from  the  arrears  of  rent  claimed  by  the  plaintiff;  to  which  the 
plaintiff  objects,  contending  that  she  has  a  right  to  receive  the  said 
rent  annually,  free  from  the  same  taxes  and  all  charges  whatsoever. 
It  is  agreed,  that  at  the  time  of  executing  the  said  deed,  ground  rents 
were  not  a  distinct  subject  of  taxation. 

The  question  submitted  to  the  court,  was,  whether  the  defendant 
was  entitled  to  make  the  deduction  claimed  by  him  ? 

The  case  was  argued  on  the  22d  December  1803,  by  Mr.  Gibson 
for  the  plaintiff,  and  Mr.  Rawle  for  the  defendant.  The  following 
cases  were  relied  on  by  the  former,  to  prove  that  the  ground  landlord 
wa«  exempted  from  taxation,  by  the  terms  of  the  covenant.  Doug.  602, 
624.  1  Salk.  198.  2  Salk.  615.  1  Ld.  Bay.  818.  12  Mod.  166. 
Comb.  424.  466.  5  Mod.  868.  It  was  said  on  both  sides,  that  an 
usage  had  obtained  with  respect  to  the  payment  on  taxes,  on  ground 
rents,  where  covenants  had  been  inserted  in  the  deeds,  and  similar  to 
the  case  before  the  court,  but  they  disagreed  in  their  statement  of 
this  usage  ;  whereupon  the  court  recommended  that  the  same  should  be 
ascertained  by  the  verdict  of  the  jury,  which  was  mutually  agreed  to 
after  this  method  was  adopted,  the  defendant  died  and  Thomas  Fhipps 
and  Benjamin  Kite,  his  executors,  were  substituted  as  parties  to  the 
aiiit. 

The  cause  came  on  to  trial  at  a  court  of  NislPrius  on  the  23d  Feb- 
ruary last,  on  a  declaration  in  covenant  for  non-payment  of  the  rent 
cbarge ;  to  which  the  defendants  pleaded  covenants  performed,  with 
leaTe  to  give  the  special  matter  in  evidence,  without  prejudice  to  the 
question  of  law.    Several  witnesses  were  examined^  to  ascertain  what 
itoA  been  the  practice  as  to  the  payment  of  taxes  on  ground  rents,  sub- 
sequent to  their  becoming  distinct  subjects  of  taxation  (which  was  said 
to  he  be  in  1779)  on  deeds  previously  granted,  with  covenants  that  the 
grantees  should  pay  the  same  clear  of  aJl  assessments  and  charges  ; 
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bat  the  iDBtances  of  payment  by  the  grantees  were  equal  to  those  of 
payment  by  the  ground  landlords,  and  the  matter  was  leftineqDilibrio. 
The  jurors  were  hereupon  discharged  by  consent,  and  it  was  agreed, 
that  the  decision  of  the  court  should  be  given  on  the  case  before 
stated. 

The  case  being  afterwards  called  up  in  Bank,  Mr.  Rawle  declared 
that  he  could  not  contend  the  legal  question  in  behalf  of  the  executors 
defendants,  independently  of  the  usage  of  which  they  had  failed  in  the 
proof ;  and  agreed  that  judgment  should  be  entered  for  the  plaintiff, 
on  the  case  stated. 

Judgment  for  the  plaintiff. 


•*^ 


Samuel  Potter,  William  Pagb  and  Thomas  Price  against  John 

NoRBiAK  and  Joseph  Norman. 

One  in  custody  under  a  oft.  sa.  gave  bond  with  security  to  comply  with  the  requisites 
of  the  insolvent  law  of  4th  April  1798.  Haying  petitioned  and  being  opposed  by  his 
creditors,  proceedings  were  stayed  until  the  next  August  term,  and  a  new  bond 
given.  At  the  August  term,  it  was  objected  that  be  had  not  filed  an  inyentory  of  his 
debts  and  credits  with  his  petition,  but  the  case  was  continued  under  advisement,  and 
he  did  not  surrender  himselfl  In  November  term  tlie  court  discharged  the  pe- 
tition on  account  of  irregularity ;  a(yndged  that  the  second  bond  was  foneited. 

Case  stated. 

The  argument  in  this  cause  having  been  resumed  on  the  24th  March 
1807,  the  counsel  disagreed,  as  to  the  fact  of  a  new  petition  having 
been  presented  to  the  Court  of  Common  Pleas  of  Montgomety  countji 
in  August  term  1800 ;  and  as  it  did  not  appear  bj  the  case  stated, 
how  that  fact  really  was,  it  was  proposed  to  ascertain  it,  and  amend 
the  state  of  the  case  accordingly.  But  the  counsel  not  haying  come,to 
any  agreement  as  to  the  point  to  be  ascertained,  the  argument  was 
renewed  two  days  afterwards. 

The  arguments  were  substantially  the  same  as  in  March  term '1802; 
but  the  counsel  for  the  plaintiffs  made  another  point,  that  a  new  peti- 
tion  not  having  been  exhibited  in  August  term  1800,  the  bond  certain- 
ly became  forfeited.  The  only  petition  stated  in  the  case  was  that  pre* 
ferred  in  May  term  1800,  and  the  proceedings  were  stayed  in  June 
until  August  term  following,  when  the  petition  was  moved  to  be  dis- 
charged  on  the  part  of  the  creditors.  But  the  petition  antecedently 
filed  could  not  with  propriety  be  acted  upon.  The  act  of  the  4th  April 
1798,  (4  St.  Laws  269,)  refers  io  clear  terms  to  a  petition  filed  sub- 
sequent to  the  giving  of  the  bond* 

To  this  the  defendant's  counsel  made  no  other  answer,  than  that  the 
case  through  oversight  had  not  been  fully  stated.  The  fact  was,  that 
the  first  bond  was  utterly  void  by  not  pursuing  the  words  of  the  act, 
and  hence  it  was  agreed  that  a  new  bond  should  be  given  to  supply  the 
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defects  of  the  former.  The  argument  before  did  not  proceed  on  the 
ground  of  a  new  petition,  not  being  filed,  but  that  the  debtor  did  not 
sorrender  himself  in  August  term  1800,  or  give  a  new  bond. 

The  court  declared,  liiat  the  invalidity  of  the  firft  bond  formed  no 
part  of  the  case  as  stated,  and  to  which  the  court  were  confined. 

The  opinions  of  the  judges  were  afterwards  delivered  in  substance  as 
follows, 

Tilghman,  G.  J.  I  have  felt  considerable  difficulty  in  deciding  this 
case.  I  believe  however,  that  difficulty  has  arisen,  not  so  much  from 
intricacy  of  the  question,  as  from  my  desire  to  relieve  the  defendants 
from  what  1  consider  as  a  hardship.  But  the  bond  is  too  strong  to  be 
got  over.  The  defendant,  John  Norman,  was  arrested  on  a  ca.  sa.  in 
the  vacation.  His  case  falls  within  the  14  section  of  the  insolvent  law 
of  4th  April  1798. 

The  condition  of  the  bond  is  nearly  in  the  words  of  the  act  of  assem* 
hly.  It  is,  ^^  that  he  shall  appear  at  the  next  county  court  and  surren- 
der himself  to  prison,  in  case  he  does  not  comply  with  the  act  of  as- 
sembly." 

The  words  of  the  act  are,  ^'  that  he  shall  appear  and  surrender  him- 
self in  prison,  in  case  on  his  said  appearance,  he  does  not  comply  with 
all  things  required  by  this  act  to  procure  his  discharge."    They  are  in 
substance  not  different ;  and  no  doubt  the  bond  was  intended  to  be  in 
pursuance  of  the  act  of  assembly.    Before  the  bond  was  given,  the 
plaintiff  had  an  interest  in  John  Norinan's  imprisonment.     It  was  the 
only  means  he  had  of  procuring  satisfaction  for  his  debt.     On  John 
Norman's  being  liberated,  when  he  gave  the  bond,  the  plaintiff  had  an 
interest  in  his  honest  and  faithful  compliance  with  the  insolvent  law ; 
he  had  a  right  to  expect  an  account  of  his  property  and  a  surrender  of 
it,  and  unless  he  took  the  first  step  pointed  out  by  the  law  at  the  court 
ensuing  the  date  of  the  bond,  which  was  to  exhibit  a  petition,  with  a 
schedule  annexed  to  it,   containing  an  account  on  oath  of  all   his 
property,  he  was  obliged  both  by  the  words  and  spirit  of  the  law  to 
surrender  himself  to  prison.     The  case  stated  does  not  say  whether  he 
filed  a  new  petition  at  August  Term.     We  cannot  say  that  he  did,  be- 
cause that  fact  is  not  stated.     But  whether  he  did  or  not,  it  is  clear 
that  he  failed  in  complying  with  a  material  part  of  his  duty,  viz.  giv- 
ing an  account  of  his  property  on  oath.     The  court  did  not  hinder  him 
from  complying  with  the  law.    They  continued  the  matter  under  ad* 
Fisement,  and  at  length  determined,  that  the  law  had  not  been  complied 
with.    John  Norman  might  very  easily  have  filed  a  new  petition  at 
the  August  term,  to  remove  the  objection  made  by  his  creditors  ;  or 
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he  might  have  surrendered  himself  to  prison,  till  the  point  was  deci- 
ded. Bat  by  remaining  out  of  prison,  he  acted  at  his  own  peril,  and 
incurred  a  forfeiture  of  the  bond,  unless  the  court  should  determine 
that  his  petition  was  regular.  I  am  of  opinion,  that  the  bond  was  for- 
feited, and  that  judgment  be  entered  for  the  plaintiff. 

Yeates,  J.  When  this  case  was  argued  before  the  court  in  March 
term  1802,  the  plaintiff's  counsel  insisted  that  the  bond  of  20th  Jane 
1798,  was  forfeited,  by  reason  of  John  Norman's  not  complying  with 
the  requisites  of  the  act  of  4th  April  1798,  by  surrendering  himself  to 
prison  at  the  August  term  following,  when  he  did  not  procure  himself 
to  be  discharged.  The  want  of  a  petition  in  pursuance  of  his  bond, 
was  not  then  contended  for  as  any  ground  of  forfeiture^  I  concurred 
at  that  time  in  opinion  with  the  then  chief  justice,  andean  yet  see  no 
reason  for  altering  that  opinion,  that  the  bond  was  not  forfeited  on  the 
ground  insisted  upon. 

It  must  be  admitted,  that  the  intentions  of  the  legislature  in  enact- 
ing the  law  under  consideration,  pursued  the  spirit  of  the  constitution, 
and  were  very  humane.  The  title  of  the  act  and  all  its  provisions  folly 
evince  this.  With  the  policy  of  the  law,  and  particularly  of  the  14th 
section,  I  have  nothing  to  do.  I  would  reluctantly  strain  any  of  the 
words,  either  to  impute  a  mala  fides  to  an  unfortunate  debtor,  or  to 
charge  his  bail.  The  essence  of  the  bond  given  with  security  by  the 
debtor  in  vacation,  I  take  to  be  his  personal  appearance  at  the  next  term, 
to  prosecute  with  good  faith  his  discharge  under  the  act.  But  never- 
theless, if  it  could  be  fairly  collected  from  the  case,  that  the  application 
was  merely  evasive  and  illusory,  and  that  it  did  not  proceed  on  an  hon- 
est intention  of  enlargement  of  the  debtor  under  the  true  spirit  of  the 
law,  I  would  visit  the  sin  of  the  principal  upon  the  security,  and  hold 
him  answerable  to  the  creditor.  It  has  been  asked,  why  a  debtor  in 
execution,  with  friends  who  will  give  bail  for  his  appearance,  should 
be  in  a  better  situation  than  one  who  bis  it  not  in  his  power  to  give  se- 
curity while  the  application  is  under  consideration  ?  I  answer,  the  line 
of  distinction  has  been  drawn  by  the  sovereign  will  of  the  community 
by  which  we  are  bound.  If  the  court  had  in  the  August  term  decided, 
that  the  petition  '^  containing  no  just  and  true  account  of  his  debts,  cred- 
its and  estate  real  and  personal,"  was  irregular  and  could  not  be  receiv- 
ed, John  Norman  might  have  petitioned  de  novo^  rectifying  the  former 
error.  But  the  matter  was  postponed  by  the  act  of  the  court,  and 
their  power  in  this  particular  cannot  be  questioned.     Until  their  do- 
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OD  had  been  made  on  the  motion   of  the  creditors,  I  do  not  con- 
ceive that  the  debtor  was  bound  to  surrender  himself. 

A  new  point  has  been  made  during  the  present  argument,  that  the 
bond  was  forfeited,  by  not  filing  a  new  petition  in  pursuance  thereof. 
The  case  is  not  fully  stated.  Whether  the  new  bond  was  taken  in 
coDsequence  of  an  application  to  any  judge  of  this  court,  or  of  the 
Common  Pleas  in  vacation,  does  not  appear ;  nor  how  the  new  bond 
came  to  be  executed ;  except  that  it  is  stated  to  have  been  entered  into 
by  agreement  with  the  plaintiffs  at  that  time.  It  certainly  is  not  sta- 
ted, that  the  plaintiffs  by  any  act  or  agreement  on  their  part,  dispens- 
'  ed  with  the  necessity  of  a  petition ;  and  we  must  decide  on  the  state- 
ment as  made.  Nothing  is  said  of  the  filing  of  any  other  petition, 
than  that  in  May  term  1800 ;  and  what  is  mentioned  of  the  motion  of 
the  creditors  to  discharge  the  petition,  can  only  refer  by  the  fair  rules 
of  construction  and  common  grammar  to  the  petition  filed,  when  he 
was  first  committed  to  the  prison  of  Montgomery  county.  The  valid- 
ity of  the  bond  is  admitted  by  the  case. 

The  14th  section  of  the  act  refers  to  the  1st  and  2d  sections,  as  to 
the  mode  of  application  by  insolvent  debtors ;  and  the  primary  step 
prescribed  thereby  is  a  petition  to  the  judges  of  the  court,  offering  to 
deliver  up  to  the  use  of  his  creditors  all  his  property.  Such  petition 
is  the  sine  qua  non  the  court  can  proceed ;  and  without  it  we  cannot 
perceive  any  honest  intention  in  the  debtor  of  complying  with  the  re- 
quisites of  the  law.  On  the  ground  of  no  petition  being  filed,  agree* 
ably  to  the  tenor  of  the  bond,  I  am  of  opinion,  the  same  became  for- 
feited, and  that  judgment  be  rendered  for  the  plaintiffs,  however  hard 
the  case  may  be.  At  the  same  time,  for  my  own  part,  I  must  be 
permitted  to  express  my  regret,  if  the  want  of  a  full  statement  has 
prevented  us  from  an  inquiry  into  the  true  merits  of  the  case. 

Brackenridge,  J.  The  act  of  assembly  of  4th  April  1798,  prescrib- 
es a  mode  for  the  enlargement  of  debtors  arrested  in  execution,  by 
giving  a  bond  to  appear  and  comply  with  all  the  requisites  of  the  act. 
A  statement  of  his  debts  and  credits  under  oath  is  a  material  requis- 
ite. A  compliance  with  the  requisites,  or  a  surrender  into  custody, 
can  alone  save  the  bond.  The  court  held  the  matter  under  advise- 
'  ment  in  this  instance  ;  but  the  debtor  might  have  gone  to  prison,  or 
given  a  new  bond  with  the  leave  of  the  court. 

The  situation  of  the  debtor  under  this  act  is  different  from  debtors 
in  custody.  His  liberty  is  at  the  expense  of  the  creditor,  who  loses 
the  hold  of  him  by  imprisonment  to  bring  the  debtor  to  a  surrender. 
The  ereditor,  on  forfeiture  of  the  bond,  has  an  interest  vested  in  him 
to  compel  the  payment  of  his  debt.    That  ought  to  be  paid  before  re« 
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lief  from  the  bond ;  because  the  very  circumstance  of  the  three  months 
liberty,  which  he  has  gained  by  erasion,  may  be  the  very  means  of  de- 
priving the  creditor  of  his  debt.  The  common  law  analogy  of  relief 
on  bail  bonds,  does  not  in  reason  or  justice  apply  to  such  a  case. 

I  had  no  doubt  whatever  on  the  former  argument,  when  Judge 
Smith  and  I  were  of  opinion  that  the  bond  was  forfeited.  I  have  no 
doubt  now,  when  the  case  has  been  more  fully  argued* 

Judgment  for  the  plaintiffs. 


Certiorari  to  the  Sessions  of  Montgomery  County,  to  remove  all  pro- 
ceedings respecting  a  Road  in  Hatfield  Township,  leading  from 
Myer's  Road  to  AUentown  Road. 

No  proceedings  can  be  pursued  under  a  repealed  statute,  though  begun  before  the  re- 
peal, unless  by  a  special  clause  in  the  repealing  act 

Therefore,  under  the  act  of  6th  April  1802,  respecting  roads,  proceedings  under  fbr- 
mer  laws  thereby  repealed,  cannot  be  continued. 

It  appeared  by  the  record,  that  in  May  sessions  1801,  the  origi- 
nal petition  had  been  presented  for  the  road,  upon  which  viewers  were 
appointed.  In  August  1801,  the  viewers  reported  a  public  road  by 
courses  and  distances,  which  was  confirmed  nisi ;  but  on  a  petition 
for  a  review,  reviewers  were  appointed.  In  Kovember  1801,  the  re- 
viewers reported,  that  they  had  viewed  aud  agreed  to  the  former  return^ 
but  a  petition  was  presented  to  quash  their  proceedings.  In  February 
1802,  the  report  of  the  reviewers  was  quashed  for  irregularity  in  not 
giving  notice,  and  other  reviewers  were  appointed.  In  May  1802,  the 
second  reviewers  reported,  that  they  had  •  viewed,  and  found  no  road 
there  to  be  necessaiy ;  but  on  a  petition  for  a  re-review,  the  same  was 
granted.  In  August  1802,  the  re-reviewers  reported,  that  they  had 
viewed  the  track  of  the  road  as  formerly  surveyed,  and  had  beard  the 
parties  for  and  agaiQ3t  it,  and  were  of  opinion,  that  there  ought  ta  be 
a  public  road  there  33  feet  wide,  and  recommended  the  same,  which 
said  road  was  then  confirmed  by  the  sessions. 

The  following  exceptions  were  filed  against  the  road : 

Ist  No  place  of  beginning  and  ending  was  designated  in  the  origi- 
nal petition  and  order. 

2d.  The  first  return  does  not  accurately  fix  the  beginning. 

8d.  No  power  was  given  to  the  reviewers  to  vacate  the  first  return. 

4th.  No  courses   and  distances  are  inserted  in  the  last  return. 

5th.  The  width  of  the  road  was  not  directed  by  the  court. 

6th.  No  draft  or  plot  accompanied  any  of  the  returns. 

7th.    The .  proceedings  were  under    the    former    laws,  and  no 


r 
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proTision  is  made  by  the  act  of  6th  April  1802,  to  continue  proceed- 
ings ander  the  old  laws. 

The  case  was  argued  on  the  13th  September  1804,  by  Messrs. 
Bawle  and  Milnor,  in  support  of  the  road,  and  by  Messrs.  T.  Ross 
and  Frazer,  against  it ;  but  the  court  being  then  equally  diyided,  no 
judgment  was  given.  The  argument  was  resumed  on  the  25th  March 
1807,  by  the  same  counsel. 

The  counsel  for  the  reversal  of  the  order  of  sessions,  relied  upon  the 
4th  6th  and  7th  exceptions,  and  withdrew  the  others.  They  insisted, 
that  the  full  extent  of  the  4th  and.  6th  exceptions,  was  warranted  both 
by  the  spirit  and  letter  of  the  act  of  6th  April  1802.  5  St  Laws  178. 
Under  the  1st  section  it  is  directed,  that  the  report  of  the  road,  whether 
public  or  private,  shall  state  the  courses  and  distances,  together  with 
a  plot  or  draft  thereof.  But  here  there  are  plain  defects  in  all  these 
particulars ;  nor  is  there  any  sufiScient  reference  to  a  survey,  or  other 
certainty. 

The  25th  section  of  the  act  repeals  all  laws  theretofore  enacted  for 
the  laying  out,  opening,  making,   amending  or  repairing  of  public  or 
private  roads.     It  was  in  operation  in  May  sessions  1802,  when  the 
second  set  of  reviewers  made  a  return,  and  when  the  court  appointed 
re-reviewers.    But  the  sessions  proceeded  under  the  old  laws,  as  if  they 
were  in  full  force.     This  was  illegal ;   and  whatever  may  be  con- 
jectured of  the  intention  of  the  law  makers,  there  is  certainly  no  special 
clause,  enabling  the  sessions  to  continue  the  proceedings  under  former 
acts,  after  the  repeal.     This  appears  to  be  necessaiy  by  1 H.  H.  P.  G. 
291.    And  Miller's  case  in  1  Bla.  Rep.  451,  is  very  analogous  to  the 
present.     It  was  there  determined,  that  no  proceedings  can  bo  persued 
onder  a  repealed  statute,  though  begun  before  the  repeal,  unless  by  a 
special  clause  in  the  repealing  act.     Indeed  the  rule  has  been  laid 
down,  that  where  one  statute  is  repealed  by  another,  the  acts  done, 
in  the  mean  time  are  valid,  but  not  if  a  statute  be  declared  null.  Jenk. 
Cent.  233,  pi.  6.    The  words  of  the  law  here  are,  that  the  former  acts 
are  repealed  and  made  void.    In  the  case  of  the  United   States  v. 
Thomas  Passmore,  Judge  Washington  held,  that  he  could  not  be  pro- 
ceeded against  for  perjury  under  the  bankrupt  law,  after  it  was  repeal- 
ed ;  though  the  offence  was  committed  while  that  act  was  in  full  force. 
It  cannot  be  said,  that  any  civil  right  attached  here,  until  the  road 
was  confirmed  by  the  cessions. 

In  support  of  the  road,  it  was  answered,  thrt  the  court  in  judg- 
ing on  the  returns  of  roads  not  be  critically  nice.  Even  verdicts  will 
be  worked  into  form,  where  the  intent  of  the  jury  is  manifest  and  plain* 
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2  Burr.  699,  700. 1  Dall.  462.  The  retom  of  the  re-revie^ers  evi- 
dently refers  to  the  return  on  the  yiew,  which  specified  the  courses 
and  distances  of  the  road.  In  August  1801,  no  draft  was  necessary  on 
the  return  of  a  road  by  viewers  ;  and  under  die  late  act  there  is  no 
necessity  for  such  a  draft  on  a  report  of  reviewers.  The  22d  section 
of  the  act  impowers  the  court  to  grant  a  review  at  the  expense  of  the 
parties  applying ;  and  it  pursues  many  of  the  provisions  made  by  the 
former  road  laws.  The  2d  and  19th  sections  in  particular  contain  ref* 
erences  of  this  kind.  Besides,  may  it  not  be  said,  as  was  insinuat- 
ed by  the  chief  justice  during  this  term,  in  the  case  of  the  Aston 
township,  Delaware  road,  that  the  clause,  respecting  the  plot  of  the 
road  equally  with  the  improvements  interfered  with,  is  barely  directory 
and  not  imperative.  Whether  the  tract  of  a  road  is  strait  or  crooked, 
may  be  judged  of  by  the  courses  and  distances,  as  well  as  by  inspec- 
tion of  the  draft ;  though  it  may  not  be  so  obvious  immediately  to 
the  eye. 

The  new  act  undoubtedly  repeals  the  ancient  laws  upon  this  sab- 
ject  quodam  modo  ;  but  it  by  no  means  vacates  all  proceedings  had 
under  them,  upon  which  the  sessions  had  made  no  final  order.    Here 
had  been  a  view  and  review  and  new  reviewers  were  appointed  before 
the  law  passed.     The  adversaries  of  the  road,  by  the  return  of  their 
reviewers  to  May  sessions  1802,  admit  the  jurisdiction  of  the  sessions  as 
to  unfinished  business,  begun  on  the  former  institutions.  InPassmore's 
case  cited  on  the  other  side,  Judge  Washington  laid  down  the  rule,  that 
civil  rights  vested  under  a  law  before  it  was  repealed,  could  not  possibly 
be  affected  by  its  repeal.    Here  the  report  on  the  first  view  was  confirm- 
ed nisi  J  under  which  a  right  attached  in  the  petitioners,  who  applied 
for  the  road.     In  Miller's  case  cited,  the  jurisdiction  was  wholly  gone. 
The  observation  in  Jenkin's  cannot  be  sound  law,  if  it  meant  thereby, 
that  upon  a  statute  being  declared  null  and  void,  all  acts  done  in  pur- 
suance of  it,  are  thereby  avoided.    It  would  be  repugnant  to  reason 
and  common  sense.    Adopt  the  rule  laid  down  in  Plowd.  467,  and 
suppose  the  law  makers  present,  and  that  they  were  asked  the  ques- 
tion, whether  they  intended,  when  they  enacted  the  law  of  6th  April 
1802,  to  nullify  thereby  all  proceedings  under  the  former  acts,  to 
whatever    extent  they    had   gone,  before  final  sentence     thereon! 
Would  they  not  answer  at  once  ?    God  forbid !  Such  an    idea  never 
entered  our  minds ! 

Tilghman,  C.  J.  I  shall  give  my  opinion  on  one  point  only ; 
because  it  will  decide  this  cause.  I  mean  on  the  7th  exception; 
which  is,  that  all  former  road  laws  having  been  repealed  by  the 
26th  section  of  the  Act  of  6th  April  1802,  the  court  of  Montgo« 
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meiyconQty  had  no  authority  to  continue  the  proceedings,  which 
were  instituted  prior  to  the  passing  of  that  act. 

The  authority  to  lay  out  roads  is  not  naturally  incident  to  courts 
of  justice,  and  was  therefore  vested  in  them  by  particular  acts  of  as- 
sembly. If  the  laws  vesting  this  authority  had  been  repealed,  and' the 
power  had  been  given  to  another  body,  it  would  have  been  clear,  that 
the  courts  would  have  been  ousted  as  to  all  further  proceedings,  on 
unfinished  business  relating  to  roads.  But  the  repeal  of  all  former 
laws  must  have  the  same  effect  on  unfinished  business,  whether  the 
authority  under  the  new  system  is  vested  in  the  same  court,  or  in  a 
different  body.  The  repealing  clause  in  this  act  of  assembly  is  as 
comprehensive  as  possible.  ''  All  laws  heretofore  enacted,  for  the 
laying  out,  opening,  making,  amending  or  repairing  public  or  pri- 
vate roads  or  highways,  &;c.  are  hereby  repealed  and  made  void." 

I  agree  with  Judge  Washington,  in  the  principle  said  to  be  laid 
down  in  Passmore's  case  ;  that  all  civil  rights  vested  during  the  con- 
timiance  of  a  statute,  shall  remain,  after  the  statute  is  repealed.  But 
here  was  no  vested  right.  A  petition  had  been  presented  for  a  road. 
Proceedings  were  had  upon  it ;  but  before  the  court  made  a  decision, 
the  law  under  which  they  derived  their  authority  was  repealed.  I  do 
Hot  suppose,  that  the  legislature  intended  to  produce  this  consequence. 
I  have  no  doubt,  but  it  was  an  oversight  in  drawing  the  repealing 
clause ;  but  we  have  no  power  to  supply  omissions. 

I  am  of  opinion,  that  the  proceedings  of  the  court  of  Montgomery 
county  were  irregular,  and  that  they  may  be  reversed. 

Yeates,  J.     We  are  not  at  liberty  to  indulge  ourselves   in  conjee- 
tiffes,  what  was  the  intention  of  the  legislature,  in  the  repealing  sec- 
tion under  consideration.     We  are  bound  to  collect  their  meaning  from 
the  words  they  have  made  use  of,  by  certain  settled  known  rules  of 
censtruction.    Miller's  case,  cited  from  1  Bla.  Rep.   451,   seems  to 
me  strongly  in  point.    There  the  jurisdiction  had  attached  in  the  jus- 
tices, under  the  insolvent  debtor's  act  of  1  Geo.  3.    He  was  compell- 
ed to  give  up  his  effects,  and  he  signed  and  swore  to  a  schedule  ;  but 
his  discharge  was  adjourned  till  the  next  sessions.     The  compelling 
clause  was  repealed  in  the  succeeding  year :  and  the  Court  of  King's 
Bench  say,  nothing  is  more  clear,  than  that  the  jurisdiction  is  now 
gone.     The  rule  is  perfectly  well  settled,  that  offences  committed 
against  a  statute  while  in  force,  cannot  be  punished  after  the  statute 
is  repealed,  without  a  special  clause  for  that  purpose,   in  the  latter 
statute.     I  concur  in  the  reversal  of  the  order  of  the  sessions. 

• 

Brackenridge,  J.    I  was  of  opinion  at  the  last  argument,  that 
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the  act  of  assembly  of  6th  April  1802,   continued  the  proceedingB 

begun  under  the  former  laws :  I  cannot  suppose  that  the  legidatare 

intended  to  annul  the  proceedings,  which  had  taken  place  under  exiBt- 

ing  laws.    I  rather  doubt  at  present :  but  I  am  strongly  disposed  to 

afiBrm  the  order  of  sessions  confirming  the  road. 

Order  of  the  sessions  reversed. 


Gborgb  Frbt  against  Rosbwell  Wells,  et  al.  executors  of  Bbkja- 

MiN  Harvst  deceased. 

The  certificate  of  a  judge  authenticating  a  Judgment  in  another  state,  needs  no  stftinp 
under  the  act  of  congress  of  9th  July  1797,  and  should  be  read  in  evidence. 

Writ  of  error  to  the  Common  Pleas  of  Luzerne  county. 

It  appeared  by  the  record,  that  the  suit  was  brought  to  November 
term  1797.  The  declaration  was  in  debt  for  3811.  2s.  lid.  money 
of  Pennsylvaniaf  Recovered  inMarch  term  1775,  at  Litchfield  county  in 
the  state  of  Connecticut,  as  by  the  record,  &c.  appears. 

Tho  defendants  appeared,  prayed  oyer  of  the  writ  and  record,  and 
special  imparlance :  in  November  term  1798,  they  pleaded  nul  iitl 
record,  with  leave  to  alter ;  and  in  April  term  1801,  the  plaintiff  replied 
habetur  tale  recordum^  and  issue  was  joined. 

The  cause  came  to  trial  in  the  Court  of  Common  Pleas,  before 
Jacob  Bush,  esq.  president,  and  the  other  judges,  on  the  22d  April 
1802,  when  the  plaintiff  produced  in  evidence  in  support  of  his  decla- 
ration, a  certain  paper,  purporting  to  be  an  exemplification  of  the 
record  of  the  judgment  obtained  in  the  Court  Common  Pleas  of  Litch- 
field county,  protU  patet  the  exemplification  of  the  record  aforesaid ; 
which  paper  was  overruled  by  the  court,  whereupon  judgment  wts 
given  qieod  non  habetur  tale  recordum. 

The  exemplification  by  the  clerk  of  the  court,  was  dated  February 
2d,  1797  ;  and  the  certificate  of  Joshua  Porter,  esq.  C  J.  of  the 
Court  of  Common  Pleas  of  Litchfield  county,  (under  the  act  of  con- 
gresa  of  26  May  1790.  1  U.  S.  Laws  115.)  that  the  attestation  was 
in  due  form,  was  dated  November  15th  1799. 

General  errors  being  assigned,  the  defendants  pleaded  in  ntUloeit 
erratum.  The  cause  was  argued  on  the  18th  December  1806,  by 
Mr.  Duncan  for  the  plaintiff  in  error,  and  by  Mr.  Condy  for  the  de* 
fendants ;  and  during  the  present  term  by  tho  same  counsel,  on  the 
26th  March. 

For  the  plaintiff  it  was  contended,   that  there  had  been  error  on 
two  grounds.    1st.    That  the  issue  had  been  tried  by   the  court 
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and  not  by  the  joiy.    And  that  2dl7.    The  court  illegally  refused  the 
record  in  evidence. 

In  trials  by  the  record,  the  party  pleading  the  record  has  a  day  given 
him  to  bring  it  in  ;  and  if  it  be  pleaded,  that  there  is  no  such  record, 
it  shall  not  receive' any  trial  by  witness,  jury,  or  otherwise,  but  by  itself. 
3  Bla.  Com.  831.  The  record  here  being  of  Connecticut  before  the 
revolution  in  1775,  ought  to  have  been  tried  by  a  jury. 

The  defendant's  counsel  answered,  that  on  the  record  being  brought 
io,  it  could  only  be  judged  of  by  the  court.  JVil  debet  is  no  plea  to 
an  action  of  debt  founded  on  a  judgment  in  the  state  of  New  Jersey  ; 
because  a  debt  cannot  be  denied,  without  denying  the  instrument  on 
which  it  is  founded.  Armstrong  v.  Carson's  executors.  2  Dall.  302. 
It  is  true,  that  in  Benjamin  Bush  v.  William  Cobbet,  on  a  suit  brought 
upon  a  judgment  obtained  in  this  court,  the  court  in  New  York  were  of 
opinion  that  the  judgment  in  Pennsylvania  was  not  conclusive  ;  but  the 
judges  were  not  unanimous.  The  effect  of  records  certified  and  authenti- 
cated according  to  the  provisions  of  the  act  of  congress  of  26th  May  1790, 
1  U.  S.  Laws  115,  is  the  same,  as  in  the  courts  of  the  state  from  whence 
the  record  is  taken. 

The  court  desire  the  counsel  to  confine  themselves  to  the  point,  whether 
the  exemplification  offered  was  good  evidence  of  the  record. 

For  the  defendants.    The  declaration  states  a  judgment  at  Litchfield 
county,  in  the  state  of  Connecticut ;  but  the  paper  offered  was  of  a  judg- 
ment of  Litchfield  county,  in  the  colony  of  Connecticut ;  and  here  is  a 
variance  between  the  allegata  and  probata.     But  a  more  substantial 
objection  is,  that  the  exemplification  was  not  stamped  according  to  the 
provisions  of  the  act  of  congress  of  6th  July  1797, 1  U.  S.  Laws  20, 
**  laying  duties  on  stamped  vellum,  parchment,  and  paper.  "    By  sec. 
ly  any  exemplification,  of  what  nature  soever,  that  shall  pass  the  seal 
of  any  court, "  other,  &c.  is  subjected  to  a  duty  of  50  cents  ;  and  by 
sec.  18,  *'  no  such  deed,  instrument  or  writing,  shall  be  pleaded  or 
fpyren.  in  evidence  in  any  court,  or  admitted  in  any  court  to  be  available 
in  law  or  equity,  until  it  shall  be  stamped  as  aforesaid.  "    The  act  of 
26th  May  1790,  requires  the  attestation  of  the  clerk,  and  the  certificate 
of  the  judge,  &e.  that  the  attestation  is  in  due  form.    Botii  must  con- 
cur to  render  it  a  complete  exemplification,  to  produce  the  effect  required 
bjr  the  law  of  the  union.     But  the  judges's  certificate  given  on  the  16th 
H'orember  1799,  when  the  stamp  act  was  in  full  operation,  was  in  point 
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of  law  of  no  avail,  being  unstamped,  and  a  fraud  on  the  people  of  the 
United  States. 

For  the  plaintiff  in  error.  There  is  no  force  in  the  objection,  that 
Connecticut  is  called  a  state  in  the  declaration.  It  was  formerly  a  col- 
ony, but  by  the  adoption  of  the  union  became  a  state. 

Under  the  act  of  congress  of  6th  July  1797,  in  the  beginning  thereof, 
the  stamp  duties  were  to  be  collected  and  paid  from  and  after  the  Slst 
December  then  next ;  but  by  a  subsequent  act  of  December  15, 179T, 
the  time  was  postponed  until  after  June  80, 1798,  and  the  duties  were 
not  to  commence  sooner.  1  U.  S.  Laws  51.  At  the  time  of  the  pro- 
fert  therefore,  in  November  term  1797,  the  stamp  duties  were  not  in 
operation,  and  the  50  cents  could  not  possibly  be  paid.  The  act  lays 
a  duty  *^  on  any  exemplification  under  the  seal  of  the  court, "  which 
can  only  refer  to  the  ministerial  act  of  the  clerk.  The  certificate  of 
the  judge  authenticates  the  exemplification,  but  is  no  part  thereof,  nor 
is  it  required  to  be  stamped.  It  may  be  superadded  at  anytime,  when 
it  is  required  for  purposes  beyond  the  bounds  of  the  state  where  the 
judgment  was  given.  There  can  be  no  hesitation  in  saying,  that  in  any 
court  of  Connecticut,  the  exemplification  under  the  seal  of  the  court, 
certified  by  the  clerk,  would  have  been  received  in  evidence,  without 
having  the  certificate  of  any  judge  annexed  thereto. 

The  opinion  of  the  court  was  delivered  as  follows  by  Tilghman,  C. 
J.  The  exemplification  of  the  record  was  good  evidence,  and  showed 
the  same  debt  which  the  plaintiff  declared  on,  and  the  judgment  upon 
which  issue  was  joined.  The  exemplification  and  certificate  are  differ- 
ent things.  If  the  stamp  act  bears  on  the  case,  the  exemplification 
would  be  no  evidence  even  in  Connecticut.  Now,  in  Connecticut,  no 
certificate  of  a  judge  is  necessary  ;  and  therefore  no  argument  founded 
on  the  date  of  that  certificate  could  have  any  weight  there  ;  consequently, 
the  exemplification  being  evidence  in  some  courts,  cannot  be  affected 
by  the  provisions  of  the  stamp  act. 

Judgment  reversed. 
[Afterwards  record  remitted.] 
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Rbspubuca    against   William   M'Clban,  esq. 

ijnstaoe  of  the  peace  commissioned  within  a  certain  district  and  county,  cannot  act 
under  his  former  appointment  upon  a  division  of  the  county,  if  he  shall  reside  in  the 
new  county,  tho'  the  district  remains  in  it  entire. 

This  was  a  motion,  calling  on  the  defendant  to  show  cause,  why 
an  information  in  the  nature  of  qtu)  warranto ,  should  not  be  filed 
against  him,  for  exercising  the  office  of  a  justice  of  the  peace  in  the 
county  of  Adams. 

It  was  admitted,  that  William  M'Glean  was,  on  the  29th  August 
1791,  duly  appointed  and  commissioned  to  be  a  justice  of  the  peace, 
in  the  district  of  Hamilton's  Bann,  in  the  county  of  York.  That  on 
liie  22d  January  1800,  the  said  county  of  York  was  divided  by  the 
legislature,  and  part  thereof  erected  into  a  separate  county  called 
Adams.  That  the  said  township  of  Hamilton's  Bann  lies  now] in  Adams 
county ;  and  that  the  district  now  in  the  county  of  Adams,  consists  of 
the  township  of  Hamilton's  Bann,  Franklin  and  Liberty,  according 
to  its  former  boundaries ;  and  that  the  said  William  M 'Clean  has  con- 
tinned,  and  still  does  continue,  to  reside  in  the  said  township  of  Ham- 
ilton's Bann,  now  in  the  county  of  Adams,  and  hath  therein  exercised 
the  office  of  a  justice  of  the  peace  since  the  division  of  York  county 
aforesaid. 

The  motion  to  show  cause  was  made  on  the  1st  January  1802,  and 
then  argued  by  Mr.  M'Kean  on  the  part  of  the  commonwealth,  and 
bj  Mr.  Duncan  on  behalf  of  the  defendant.  The  court  continued  the 
matter  under  advisement,  and  after  consideration,  the  court  were 
divided  in  their  opinions,  Shippen,  G.  J.  and  Brackenridge,  J.  being 
in  favor  of  the  motion,  but  Yeates  and  Smith,  Justices,  in  opposition 
to  it.  No  opinions  were  then  publicly  delivered.  During  the  present 
term,  on  the  23d  March,  the  motion  was  again  argued  by  the  same 
counsel  (  in  the  absence  of  Smith,  J.  who  was  confined  to  his  chamber 
by  sickness)  substantially  as  before. 

It  13  deemed  unnecessary  to  specify  their  arguments,  as  they  are 
fully  detailed  in  the  opinions  of  the  justices,  who  afterwards  on  the 
28th  March,  at  the  close  of  the  term,  delivered  their  opinions  seria- 
tim. 

Tilghman,  C.  J.  The  question  for  the  court's  decision  is  whether 
William  M'Glean  can  lawfully  exercise  the  office  of  a  justice  of  the 
peace  for  the  county  of  Adams  ?  The  facts,  out  of  which  the  question 
arises,  have  been  stated. 

By  the  10th  sec.  of  the  5th  particle  of  the  constitution  of  Pennsyl- 
vania, *'  the  governor  shall  appoint  a  competent  number  of  justices 
of  the  peace,  in  such  convenient  districts   in  each  county,  as  are  or 
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shall  be  directed  by  law.    They  shall  be  commissioned  during  good 
behaviour." 

By  the  8th  section  of  the  2d  article  of^the  constitution,  ^'  no  person 
shall  be  appointed  to  an  office  within  any  county,  who  shall  not  have 
been  a  citizen  and  inhabitant  thereof , one  year  next  before  his  appoint- 
ment if  the  county  shall  have  been  so  long  erected  ;  but  if  it  shall  not 
have  been  so  long  erected,  then  within  the  limits  of  the  county  or 
counties,  out  of  which  it  shall  have  been  taken." 

There  is  no  express  provision  in  the  constitution, 'that  county  officers 
shall  continue  to  reside  within  their  respective  counties  ;  but  it  has 
always  been  understood,  that  if  an  officer  removes  out  of  the  county, 
for  which  he  was  appointed,  his  office  becomes  void. 

It  is  necessary  in  the  first  place  to  consider  what  was  the  extent  of 
Mr.  M'Glean's  jurisdiction  at  the  time  of  the  division  of  York  county 
He  was  commissioned  as  a  justice  of  the  peace,  in  the  district  of 
Hamilton's  Bann  ;  yet  his  jurisdiction  was  not  confined  to  that  dis- 
trict, Sut  extended  through  the  county  of  York.  If  that  county  had 
been  increased  or  diminished,  his  jurisdiction  would  have  increased  or 
diminished  accordingly.     This  I  Uiink,  is  universally  agreed. 

It  is  also  ageeed,  that  those  justices  who  were  commissioned  before 
the  divison  of  York  county,  and  who  fell  within  that  part  which,  is 
still  called  York,  are  limited  in  their  jurisdiction  to  the  present  county 
of  York.  It  follows  therefore,  that  the  coun^  is  a  very  essential 
part  of  the  commission  of  a  justice  of  the  peace.  When  the  present 
constitution  was  framed,  it  was  well  understood,  that  the  power  of 
altering  the  bounds  of  counties,  had  always  been  exercised  by  the 
legislature,  and  that  it  was  necessary  that  power  should  continue.  It 
was  understood  too,  that  certain  consequences  necessarily  flowed  from 
the  alteration  of  counties.  In  construing  the  constitution  therefore, 
we  must  take  care  not  to  destroy  those  implied  powers,  without  which 
society  could  not  exist. 

The  legislature,  in  pursuance  of  their  knowledged  power  divided 
the  county  of  York.  The  consequence  was,  that  Mr.  M'Clean  ceased 
to  belong  to  the  county  of  York  ;  his  actual  residence  was  in  anoth^ 
county  ;  he  no  longer  answers  the  description  of  his  commission,  which 
is  for  the  county  of  York.  It  is  true,  he  still  lives  in  the  same  dis- 
trict, but  that  district  never  bounded  his  jurisdiction  ;  it  only  marked 
his  residence.  This  cause  must  be  decided  on  general  principles. 
Tke  same  law  that  governs  Mr.  M'Clean's  case,  must  govern  the 
case  of  every  other  justice,  who  lives  in  a  newly  erected  county.  Now 
to  make  the  matter  more  plain,  let  us  suppose  a  county  newly 
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erected  oat  of  two  or  three  old  counties,  as  was  the  case  of  Centre 
ooantj,  (which  was  composed  of  parts  of  four  old  counties,)  I  ask, 
what  would  be  the  jurisdiction  of  a  justice,  who  belonged  to  one  of 
the  old  counties,  of  which  Centre  is  composed  ?  Would  his  process 
nm  throughout  the  county  of  Centre  ?  That  is  impossible,  for  he 
nerer  was  commissioned  for  Centre,  nor  for  either  of  the  sections  of 
the  old  counties  composing  Centre,  except  that  in  which  he  resides. 
Shall  he  be  restrained  to  that  section  of  the  old  county,  for  which  he 
was  commissioned,  which  falls  within  Centre  ?  That  is  a  kind  of  ju- 
risdiction unknown  to  the  law,  and  which  I  believe  is  not  contended  for. 
I  kuow  of  no  way  of  avoiding  these  difficulties,  but  by  adopting  the 
plain  principle,  that  his  commission  has  necessarily  become  void,  by 
the  political  annihilation  of  that  part  of  the  coun^,  for  which  he  was 
commissioned,  and  in  which  he  resides.  Mr.  M'Clean  was  commissioned 
for  the  county  of  York  ;  but  he  resides  in  the  coun^  of  York  no  more. 

I  should  feel  greater  difficult  in  this  case  if  it  was  entirely  new. 
But  it  appears  to  me,  that  the  principle  which  must  decide  it,  has  fre- 
qaently  occurred,  and  been  acted  upon  for  twenty  years  before  the 
division  of  York  coun^. 

By  the  30th  section  of  the  frame  of  government  of  the  constitution 
made  in  1776,  justices  of  the  peace  were  elected  by  the  freeholders  of 
each  ci^  and  county ;    that  is  to  say,  two  or  more  might  be  chosen 
for  each  ward,  township  or  district,  as  the  law  should  thereafter  direct, 
of  whom  the  Supreme  Executive  Council  should  commission  one  or 
more  for  each  ward,  township  or  district  for  seven  years,  removeable 
for  misconduct  by  the  general  assembly.    Now  those  justices  had  as 
absolute  an  interest  in  their  offices,  during  the  seven  years  for  which 
they  were  commissioned,  as  the  present  justices  have  during  their  lives 
The  first  new  county  erected  after  the  making  of  this  constitution,  was 
Washington,  which  was  carved  out  of  Westmoreland,  and  the  act  for 
its  erection  (passed  28th  March  1781)  provided  that  the  freeholders  of 
each  township  or  district  should  elect  two  fit  persons  for  justices  of 
the  peace  for  each  township ;  which  would  have  been  improper,  if  any 
of  tiie  old  justices  had  been  authorized  to  act  under  their  commissions. 
Erom  that  time  to  the  year  1790,  when  the  present  constitution  was 
adopted,  many  new  counties  were  erected  ;  and  it  will  appear  from 
the  several  acts  of  assembly  erecting  them,  that  it  was  taken  for 
granted,  that  all  authority  of  county  officers,  including  justices  of  the 
peace,  ceased  in  the  new  counties,  immediately  on  their  erection,  un- 
less it  was  otherwise  provided  by  law.     Since  the  adoption  of  the 
preaent  state  constitution,  the  acts  of  assembly  for  erecting  the  counties 
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of  Somerset,  Greene  and  Wayne,  contain  provisions  respecting  justices 
of  the  peace,  incompatible  with  the  idea  of  their  haying  any  authority  by 
▼irtae  of  commissions  granted  before  the  erection  of  those  counties. 
It  is  true  that  a  legislative  construction  of  the  constitution  is  not  bind- 
ing on  courts  of  justice.  It  has  been  so  decided,  and  is  understood  to 
be  the  settled  law.  But  at  the  same  time,  it  cannot  be  denied,  but 
that  a  legislative  construction,  uninfluenced  by  party  spirit,  in- 
troduced soon  after  the  the  making  of  a  constitution,  and  frequently 
carried  into  effect  without  opposition  for  the  course  of  twenty  years,  is 
entitled  to  very  considerable  weight.  The  public  happiness  requires 
that  it  should  have  weight. 

But  it  has  been  strongly  urged  by  the  counsel  for  Mr.  M'Glean, 
that  the  legislature  having  no  right  to  annul  by  a  direct  act,  the  com- 
missions of  officers  who  held  during  good  behaviour,  cannot  do  it  in- 
directly, and  that  the  most  pernicious  consequences  may  flow  from  the 
exercise  of  this  power  for  party  purposes.     In  answer  to  this,  it  may 
be  said,  that  if  the  legislature  was  to  make  a  division  of   a  county  for 
BO  other  purpose  than  barely  to  deprive  justices  of  the  peace  of  their 
commissions,  it  would  be  a  case  very  different  from  that  which  comes 
before  the  court,  and  concerning  which  it  would  be  impnident  to  deliv- 
er an  unnecessary   opinion.     It  is  not  pretended   that  the  county 
of  York  was  divided  for  any  such  purpose.    The  question  is,  whether 
from  an  act  of  the  legislature  within  their  acknowledged  powers,  dke 
destruction  of  Mr.  M'Olean's  commission  does  not  necessarily  follow? 
I  will  add,  that  the  possible  abuse  of  any  given  power,  is  no  argument 
against  the  right  to  exercise  it.     The  same  argument  would  take  from 
the  legislature,  the  rights  of  taxation,  and  innumerable  other  useM 
powers,  which  by  supposing  extreme  cases,  might  be  exercised  to  the 
ruin  of  the  community. 

Upon  the  whole  I  am  of  opinion,  that  upon  a  fair  construction  of 
the  constitution,  the  tenure  of  a  justice  of  the  peace  during  good  be- 
haviour is  subject  to  the  implied  condition  of  his  remaining   in  tihe 
county  named  in  his  commission.     But  while  I  deliver  this  opinion,  it 
would  be  unbecoming  in  me  to  say,  that  the  question  is  without  diffi- 
culty.    I  shall  always  feel  diffidence,  when  this  bench  is  diyided.     It  is 
proper  to  mention,  that  on  the'  former  argument,  while  I  was  at  the 
bar,  I  understand,  that  the  late  chief  justice  Mr.    Shippen,  was  of 
the  same  opinion  which  I  now  hold,  and  Judge  Smidi  was    against 
it ;  and  I  have  no  reason  to  suppose,  that  Judge  Smith,  whose  absence 
is  occasioned  by  sickness,  has  changed  his  opinion. 

Yeates,  J.    The  abstract  question  before  the  court    is^  whether 
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after  a  person  had  been  duly  commissioned  as  a  justice  of  the  peaoOy 
in  a  certain  district  and  county,  and  has  constantly  resided,  and  still 
continues  to  reside  in  the  same  district,  his  commission  is  determined 
by  such  county  being  divided,  and  a  new  county  struck  off,  into  which 
die  district  falls? 

By  the  30th  section  of  the  first  state  constitution  of  28th  September 
1776,  justices  of  the  peace  shall  be  elected  by  the  freeholders  of  each 
edimty,  two  or  more  persons  for  each  township  or  district,  as  the  law 
Aoald  thereafter  direct,  and  their  names  shall  be  returned  to  the 
president  in  council,  who  shall  commissionate  one  or  more  of  them  for 
each  township  or  district  so  returning,  for  seven  years,  removeable  for 
misconduct  by  the  general  assembly. 

Under  the  act  of  5th  February  1777,  the  different  counties  were  di- 
vided into  a  certain  number  of  districts  ;  and  the  commissioners  and 
assessor^  of  each  county  were  directed  to  meet  on  an  appointed  day 
and  make  such  division  ;  and  after  ten  days  notice  of  the  time  and  place 
of  election,  the  freeholders  of  each  district  were  to  elect  two  fit  persons 
for  justices  of  the  peace.  In  pursuance  thereof  the  county  of  York 
was  divided  into  eighteen  districts ;  and  the  tovmship  of  Hamilton's 
Bann  therein,  was  formed,  and  still  continues  one  district,  for  which 
die  defendant  has  been  commissioned. 

Between  1777  and  the  2d  September  1790,  when  the  constitution 
was  amended,  ten  new  counties  were  erected  ;  to  wit,  Washington, 
Fayette,  Franklin,  Montgomeiy,  Dauphin,  Luzerne,  Huntingdon,  Al- 
legheny, Mifflin  and  Delaware.    In  all  the  laws  erecting  these  counties, 
there  is  an  express  clause,  that  the  justices  of  the  Supreme  Court  shall 
Wa  like  powers,  jurisdictions  and  authorities,  within  each  newly 
created  county,  as  by  law  they  were  vested  with  and  ^titled  to  in  the 
other  counties  within  the  state.    In  Franklin  county  alone,  the  wonb 
of  the  provision  are  general,  and  relate  to  all  courts.     And  in  the  sev- 
eral laws,  except  as  to  Washington  and  Luzerne,  it  is  declared,  that 
justices  of  the  peace  commissioned  in  the  old  counties,  who  should  fall 
into  the  new  counties^  should  have  all  the  powers  and  jurisdiction  ia 
the  new  counties,  which  were  attached  to  their  former  office,  during 
the  periods  of  their  respective  commissions. 

It  has  been  objected  in  the  argument,  that  these  last  provisions 
evince  the  sense  of  the  legislature,  that  without  them,  the  commissions 
of  the  old  justices  would  be  vacated,  if  their  lots  were  cast  into  the 
ttew  coantiss.  To  this  I  answer,  that  these  clauses  can  only  be  con- 
sidered as  merely  declaratory  of  what  would  have  been  the  constitu- 
tional effect  of  the  division  of  each  county*  The  omission  of  them,  as- 
to  the  counties  of  Washington  and  Luzerne,  is  readily  accounted  for, 
on  the  ground,  that  no  commissions  of  justices  of  the  peace  existed  af 
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to  the  former  county,  by  reason  of  the  dispated  jurisdiction  and  claim 
of  Virginia,  to  that  tract  of  country  ;  nor  as  to  the  latter,  by  reason 
of  the  many  intruders,  pretending  to  hold  under  the  Susquehannah 
company*     As  to  what  is  now  called  Luzerne  county,  it  appears  by 
the  act  of  assembly,  passed  9th  September  1783,  (Loose  Acts  197,) 
that  the  commissioners  appointed  by  the  state,  to  enquire  into  the  ca- 
ses of  the  settlers  under  ^e  Connecticut  claim,  had  made  their  report 
to  the  house  of  assembly  ;  that  they  had  sub- divided  Wioming  town- 
ship into  three  distinct  townships,  and  that  they  had  divided  them  into 
two  districts  for  the  election  of  justices  of  the  peace ;  in  pursuance 
whereof,  eight  persons  had  been  elected ;  and  the  law  directed,  that 
four  or  more  of  the  persons  elected,  should  be  commissioned  as  jostices 
of  the  peace  by  the  Executive  Oounsel.    But  afterwards,  by  a  law 
passed  on  the  24th  December  1785,  {lb-  6,)  so  much  of  the  former  act 
as  confirmed  the  divisions  of  those  townships  into  districts,  for  electing 
justices  of  the  peace,  and  impowered  the  counsel  to  commissionate  four 
or  more  of  the  persons  so  elected,  was  repealed,  and  the  commissioos 
granted  in  pursuance  of  the  law,  were  annulled  and  made  void.    The 
council  of  censors  had  before  this  period,  expressed  their  opinions,  as 
to  the  deviations  of  the  legislature  from  the  constitution  in  certain  in- 
stances ;  as  will  hereafter  appear  when  I  come  to  mention  the  law  of 
4th  April  1785 ;  and  it  is  highly  probable,  that  the  legislative  inter- 
ference, as  to  the  creation  of  these  justices  of  the  peace,  formed  the 
constitutional  ground,  on  which  it  was  afterwards  repealed. 

The  constitution  was  the  paramount,  fundamental  law,  prescribed 
by  the  people,  limiting  the  exercise  of  power,  by  the  general  assembly; 
and  the  latter  had  no  right  to  appoint  justices  of  the  peace,  though  they 
had  the  power  of  directing  the  division  of  districts,  for  the  purposes  of 
electing  them.  Hence  the  law  of  31st  March  1784,  2  Dall.  St.  Laws 
200,  Loose  Acts  885-6,  was  enacted,  which  remedied  the  defect  of 
former  laws  on  this  head ;  and  in  sect.  14,  provided,  that  tibe  president 
and  council  might  form  new  and  additional  districts  for  justices  of  the 
peace,  on  the  certificate  of  the  Court  of  Quarter  Sessions  of  the  county 
that  such  division  became  proper  and  would  be  useful.  The  ith  sec- 
tion contemplates  justices  of  peace  continuing  in  their  commissions  for 
the  residue  ef  their  seven  years ;  and  the  5th  and  6th  sections  profess 
to  fix  a  regular  mode  of  holding  future  elections,  to  supply  yacancies, 
happening  by  expiration  of  their  commissions,  death,  resignation,  re- 
moval out  of  the  district,  removal  from  office  for  misconduct,  or  apon  the 
neglect  or  refusal  of  any  person  elected  and  commissioned  to  take  upon 
him  the  office.    Hence  also  arose  the  law  of  4th  March  1786,  2  St.  Laws 
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424,  Loose  Acts  28,  which  enabled  the  president  and  vice  president  in 
eoancil,  to  order  a  new  and  equal  distribution  of  townships  into  dis- 
tricts. The  8th  section  assigns  the  number  of  justices  of  the  peace  to 
loroQghs  and  county  towns  ;  and  the  9th  section  provides,  that  no 
commission  of  any  justice  legally  elected,  shall  be  affected  by  any 
thing  in  the  act 

The  law  of  the  4th  April  1785,  Loose  Acts  546,  asserts  in  the  pre- 
amble, '^  that  the  due  and   orderly  distribution  and  exercise  of  the 
powers  of  government  as  the  same  have  been  devolved  by  the  people 
to  their  trustees  in  the  legislative,   executive  and  judicial  departments 
of  the  state,  is  of  great  importance  to  the  liberty  and  happiness  of  the 
eommunity,  and  every  encroachment  made  by  any  of  these  depart- 
ments, on  the  rights   and  privileges  ^of  the  other,  has  a  manifest  ten- 
dency to  disorder  and  anarchy  on  the  one  hand,  or  to  dangerous  ac- 
camulations  of  power  on  the  other ;  and  that  the  council  of  censors 
had  declared  it  to  be   their  opinion,  that  the  appointment  of  revenue 
and  all  other  officers  not  expressly  assigned  to  the  house  of  assembly, 
or  to  the  people  by  the  constitution,  which  has  been  exercised  by  the 
general  assembly,  is  a  deviation  from  the  constitution."    It  then  pro- 
ceeds to   designate  the  choice  of  officers,  reserved  to  the  general  as- 
sembly, and  declares,  that  all  those  officers,  save  those  specially  re- 
served to  the  choice  of  the  people,  shall  be  nominated  and  appointed 
by  the  Supreme  Executive  Council.  And  insect.  3,  it  is  declared,  that 
divers   officers,  who  held  their  offices,  by  their  names  having  been  in- 
serted in  the  body  of  acts  of  assembly,  in  derogation  of  the  rights  of 
the  Executive  Council,  improperly  held  the  same. 

Afterwards,  by  an  act  passed  on  the  18th  September  1785,  Loose 
Acts  634,  certain  Laws  respecting  the  chief  burgess  of  the  borough  of 
Lancajster,  and  the  burgesses  of  the  boroughs  of  Carlisle  and  Beading, 
were  repealed,  so  far  as  they  contradicted  the  constitution. 

Upon  this  recapitulation,  it  cannot  be  pretended,  as  I  conceive,  that 
the  general  assembly  could  constitutionally  make  a  justice  of  the  peace, 
or  remove  him  during  his  period  of  seven  years,  except  for  misconduct. 
When    therefore  we  find  clauses  in  the  law  under  the  old  constitution, 
erecting  new  counties,  that  the  old  justices  of  the  peace,  who  might 
fall  into  the  limits  of  the   new  counties,  should  be  considered  as  jus- 
tices   of  the  peace  of  the  new  counties,  I  feel  myself  constrained  to 
pronoance,  that  such  clauses  shall  be  deemed  as  declaratory  of  the  con- 
Btitation.  In  like  manner,  the  legislature  have  declared,  that  the  Su- 
preme Court  shall  have  and  exercise  jurisdiction  in  the  new  counties  ; 
bat  independent  thereof,  this  court  would  certainly  be  competent 
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to  this  exercise  of  authority,  under  the  words  and  meaning  of  the  con- 
stitution. 

To  declare  what  the  law  is,  or  has  been,  is  a  judicial  power ;  to  de- 
clare what  the  law  shall  be,  is  legislative ;  and  one  of  the  fundaipen^. 
principles  of  all  our  goyemments  is,  that  the  legislatiye  and  judicial 
departments  shall  be  separated.  2  Cranch  277,  assented  to  by  the  jus- 
tices of  the  Supremo  Court  of  the  United  States. 

The  new  state  constitution  came  into  operation  on  the  2d  September 
1790.  The  10th  section  of  the  5th  article  of  that  instrument  runs  thiu: 
^'  The  governor  shall  appoint  a  competent  number  of  justices  of  the 
peace,  in  such  convenient  districts  in  each  county,  as  are  or  shall  be 
directed  by  law :  they  shall  be  commissioned  during  good  behaviour ; 
but  may  be  removed  on  conviction  of  misbehaviour  in  office  ;  or  of  kbj 
infamous  crime,  or  on  the  address  of  both  houses  of  the  legislature." 
Since  that  time,  the  counties  of  Lycoming,  Somerset,  Greene, 
Wayne,  Adams,  Centre,  Beaver,  Butler,  Mercer,  Crawford,  Erie,  Wsr- 
ren,  Venango,  and  Armstrong  have  been  erected ;  but  of  the  laat 
eight,  Crawford  only  is  organized,  at  the  time  of  the  former  arga- 
ment.  Since  that  period,  the  counties  of  Jefferson  M'Kean,  Clearfield, 
Potter,  Tioga  and  Cambria  have  been  erected  by  a  law  passed  26th 
March  1804.  6  St.  Laws  865.  The  several  laws  which  have  effected 
these  creations  of  counties,  established  by  direct  words  the  geneoral 
authority  of  the  Supreme  Court  over  them,  save  as  to  Somerset  coun- 
ty, which  is  reached  by  the  general  expressions  of  the  2d  section  of  thjD 
act.  3  St.  Laws  741.  The  acts  which  erect  that  county  and  Greene, 
have  special  clauses,  that  ^'  all  the  justices  of  the  peace  then  commis- 
sioned f (HT  the  old  county,  who  reside  within  the  limits  of  the  new 
county,  shall  bo  considered  as,  and  shall  be  justices  of  the  peace  for 
the  new  county :"  but  as  to  the  other  counties,  there  are  no  sack 
words  inserted. 

I  consider  these  clauses  in  the  two  acts,  as  strong  arguments  of  leg- 
islative exposition  of  the  constitution.  Arguments  have  been  draini 
from  that  sourcejby  the  attorney  general.  If ^the  commissions  of  old  jus- 
tices of  the  peace  resident  in  the  new  counties,  were  necessarily  vacated 
by  the  division  of  the  old  counties  they  could  not  constitutionally  be 
revived  by  a  law ;  but  the  governor  must  for  that  purpose  exercise  hit 
undoubted  executive  right  of  appointing  and  commissionating  them. 
The  remark  before  made,  as  to  the  vesting  power  and  jurisdictioii 
in  the  Supreme  Court  over  the  new  counties  erected  under  the  first 
constitution,  is  equally  applicable  to  laws  made  since  1790,  for 
the  same  purpose.    The  jurisdiction  of  this  court  by  the  8d  sec- 
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tion  of  the  5th  article  of  the  constitation,  extends  over  the  whole  state, 
and  rests  not  on  these  laws. 

It  has  however  -been  objected,  that  the  7th  section  of  the  act  erect- 
ing Wape  county,  directs,  ^^ that  the  sheriff,  coroner,  or  other  officers 
of  the  county  of  Northampton,  other  than  the  justices  of   the  peace, 
shall  continue  to  exercise  the  duties  of  their  respectiye  offices  within 
the  county  of  Wayne,  until  similar  officers  shall  be  appointed,  agreea- 
bly to  law,  within  the  said  county."  4  St.  Laws  241.     I  answer,  these 
words  can  mean  no  more,  than  that  the  justices  of  the  peace,  who  live 
in  Korthanjpton  county,  after  Wayne  county  was  struck  off,  shall  not 
act  as  justices  of  the  peace  for  Wayne  county.    This  will  appear 
most  clearly,  by  a  reference  to  the  laws  of  l7th  April  1795,  and  9th 
Februajry  1796,  erecting  Somerset  and  Greene  counties.    In   the  8th 
soetion  of  both  these  acts,  we  find  the  same  words  as  have  been  extract- 
ed from  that  respecting  Wayne  county ;  but  yet,  in  the  4th  section  of 
the  Somerset  law,  it  is  declared,  '^  that  all  the  justices  of  the  peace 
now  commissioned  for  the  districts  of  the  present  county  of  Bedford, 
who  reside  within  the  limits  of  the  county  of  Somerset,  shall  be  con- 
sidered as,  and  shall  be  justices  of  the  peace  for  the  said  county  of 
Somerset."     8  St.  Laws  742.     And  the  like  words  are  used  mutatis 
mutandis f  in  the  5th  section  of  the  Greene  law.  4  St,  Laws  5.    The 
5th  section  of  the  act  erecting  Adams  county,  omits  the  words,  ^^  other 
than  the  justices  of  the  peace,'^  though  it  enumerates  the  other  officers. 

It  has  been  urged,  though  faintly,  at  the  bar,  that  an  alteration  in 
the  name  of  the  county  by  law,  may  vacate  the  commissions  of  justices 
of  the  peace,  inasmuch  as  they  can  no  longer  style  themselves  justices 
of  the  peace  of  the  county,  eo  nomine ^  of  which  they  were  commission- 
ated.  But  this  I  cannot  accede  to  ;  because,  if  the  legislature  had 
thought  proper  to  change  the  name  of  York  county  into  Adam  or 
Jefferson,  instead  of  subdividing  it,  it  would  not,  nor  could  not,  operate 
as  a  determination  of  these  commissions.  The  districts  of  the  justices 
would  continue,  and  the  limits  of  the  county  would  remain  as  before. 
By  operation  of  law  the  justices  of  the  peace  would  assume  the  style 
and  name  appropriated  to  the  county. 

A  more  plausible  objection  remains  to  be  considered,  which  is,  that 
by  a  aabdivision  of  the  old  county,  the  local  extent  of  the  justices' 
jttrisdiotion  is  abridged  by  law.  But  if  this  be  a  solid  ground,  and 
enures  as  a  virtual  vacation  of  the  commissions  of  old  justices  of  the 
peace  who  may  fall  into  the  new  county,  must  it  not  necessarily  pro* 
diiee  the  same  effect  on  the  oommissions  of  justices  of  the  peace  resi- 
dent in  the  old  county  ?    The  objection,  if  well  founded,  is  applicable 
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to  each  claas  of  justices  of  the  peace  ;  because,  by  a  diyision  of  the 
county,  the  jurisdiction  of  both  must  of  course  be  diminished  in  point 
of  local  extent,  and  the  argument  would  therefore  prore  too  much. 
My  mind  in  this  particular  is  satisfied  by  the  consideration,  that  the 
districts  still  continue,  on  which  the  app  ointments  are  constitutionally 
founded ;  that  the  jurisdiction  of  justices  of  the  peace  spreads  oyer 
the  ^hole  county  which  comprehends  the  district ;  and  therefore,  that 
an  alteration  of  the  boundaries  of  the  county  wherein  the  districts 
originally  lay,  cannot  impair  the  validity  of  the  commissions.  In 
this  mode  only  can  I  reconcile  the  words  of  the  constitution.  The 
defendant  here  obtained  no  iDcreased  jurisdiction  by  a  diyision  of  York 
county. 

The  present  case  is  not  that  of  a  new  county,  composed  of  parts  of 
old  counties  thrown  together.  It  is  wholly  free  of  that  difficulty. 
When  such  a  case  does  occur,  and  the  question  arises  on  the  validity 
of  the  commissions  of  the  justices  of  the  peace  of  the  old  counties  cast 
into  the  new  coujuty,  under  such  circumstances,  it  will  be  time  enough 
to  decide  it  when  it  is  regularly  brought  before  us. 

The  present  question  is  rendered  more  important  and  interesting  to 
the  community,  from  the  circumstance  of  the  present  defendant,  and 
Alexander  Russel,  esq.  having  acted  as  justices  of  the  peace  of  Adams 
county,  since  the  equal  division  of  the  members  of  this  court,  on  the 
former  argument  on  the  1st  January  1802.  Mortgages  and  deeds 
acknowledged,  or  proved  before  them,  may  be  thrown  into  jeopardy. 
Every  judicial  act,  whether  of  a  civil  or  criminal  nature,  which  they 
may  have  performed  since  the  division  of  York  county,  if  their  com- 
missions cannot  be  sustained,  will  render  the  different  oflScers  trespassers, 
unprotected  by  the  process  which  they  have  executed.  But  1  do  not 
bottom  my  opinion  on  these  considerations.  I  have  declared  my  sen- 
timents, formed  on  mature  consideration,  as  they  were  reduced  to  writ- 
ing more  than  five  years  ago,  with  a  few  slight  alterations. 

Upon  the  whole,  the  defendant,  Mr.  M'Clean,  holds  his  office  as  a 
justice  of  the  peace,  under  the  constitutional  tenure  of  good  behavi- 
our ;  and  tae  independence  of  the  judicial  department  is  of  great  im* 
portance  to  the  liberty  and  happiness  of  the  community.  He  has  been 
duly  commissioned  in  a  convenient  district,  directed  by  law,  from  whidi 
he  has  never  removed,  and  that  district  still  continues.  He  has  .  not 
been  convicted  of  misbehaviour  in  office,  or  of  any  infamous  crime ;  nor 
have  both  houses  of  the  legislature  addressed  the  governor  for  his  re- 
moval. I  therefore  am  of  opinion,  that  his  commission  as  a  jus- 
tice of  the  peace  of  Adams,  stands  in  fuU  force ;  and  that  the  in- 
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fonnation  prayed  against  him  in  the  nature  of  a  qtio  warranto j  should 
not  be  granted. 

Brackeuridge,  J.  A  county  is  a  corporation*  with  commissioners^ 
treasurer,  coroner,  sheriff,  constables,  justices  of  the  peace,  judges  of 
the  courts,  &c.  It  is  struck  off  form  the  state  at  large,  and  may  be, 
as  in  this  case,  within  the  bounds  of  an  old  county  ;  but  it  becomes  a 
distinct  and  independent  body.  Can  the  commissioners,  treasurer,  cor- 
oner, sheriff,  &c.  of  the  old  county,  continue  to  act  within  the  new  ? 
Not  unless  their  authority  is  specially  saved  in  the  act  of  incorporation 
of  the  new.  This  has  been  done  in  the  erecting  many  counties.  It 
has  been  done  as  to  certain  ofScers  in  erecting  this  county.  4  St. 
Laws  588.  ''  The  sheriff,  coroner,  and  public  officers,  of  the  county 
of  Tork,  shall  continue  to  exercise  the  duties  of  their  respective  offices 
within  the  county  of  Adams,  until  similar  officers  shall  be  appointed 
agreeably  to  law  within  the  said  county  of  Adams.  " 

Is  a  justice  of  the  peace  such  an  officer  as  is  within  the  meaning  of 
this  act  T  If  so,  be  is  at  least  supersedable,  and  superseded  at  all  times 
by  the  elections  or  appointments  of  others  of  the  same  description  and 
aathority,  in  the  ordinary,  way  provided  by  the  constitution  and  the 
laws  ot  the  commonwealth. 

But  can  an  officer  of  the  old  county,  the  justice  of  the  peace  in  ques- 
tion, falling  as  to  residence  within  the  new,  act  within  the  new,  inde- 
pendent of  any  legislative  act  ?  How  can  he  become  known  to  the  new  ? 
There  seems  some  copula  wanting  to  connect  him  with  it. 

It  may  be  matter  of  authority,  to  consider  what  has  been  the  legis- 
lative construction  in  the  case.  By  implication,  we  have  abundant 
evidence. 


Our  first  legislative  act  is  that  of  erecting  Lancaster  county.  By 
this  act  it  is  provided  that  the  county  of  Lancaster  shall  enjoy  all  and 
^*  singular  the  jurisdictions,  powers,  rights,  &c.  which  any  other  county 
doth  or  may,  or  ought  to  enjoy. "  1  St.  Laws  242.  But  nothing  is 
said  specially  of  the  appointment  of  the  justices. 

The  act  for  erecting  York  county,  specially  provides  even  for  the 
jurisdiction  of  the  Supreme  Court;  and  justices  (meaning  county  jus- 
tices) shall  be  commissioned  by  the  governor.     lb.  826. 

In  erecting  the  counties  of  Cumberland,  Berks,  Northampton,  Bed- 
ford, Northumberland,  it  is  provided  in  the  same  words  as  to  the  Su- 
preme Court,  and  as  to  the  justices,     lb.  828,  852,  562,  607,  668. 

These  acts  were  under  the  proprietary  government.  j 
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In  erecting  the  county  of  Waehington,  under  the  eonatitution  of  Sep* 
tember  28th,  1776,  the  jnrisdiction  of  the  Supreme  Court  is  preserved ; 
and  it  is  directed,  that  justices  shall  be  elected  in  the  townships  and 
commissioned  by  the  president  and  counciL     lb.  874. 

In  erecting  the  county  of  Fayette^  (2  St.  Laws  155,)  proyision  is 
made  in  like  manner  ;  and  also  for  the  first  time,  it  is  provided  in  the 
act  of  incorporation,  **  that  the  justices  of  the  peace  commissioned  at 
the  time  of  passing  this  act,  and  residing  within  the  county  of  Fayette, 
or  any  three  of  them,  shall  and  may  hold,  courts  of  General  Quarter 
Sessions  of  the  Peace  and  General  Gaol  Delivery,  and  County  Courts 
for  the  holding  of  Pleas,  and  shall  haye  all  and  singular  the  powerSi 
rights,  jurisdictions  and  authorities,  to  all  intents  and  purposes,  as  other 
the  justices  of  the  Courts  of  General  Quarter  Sessions  and  justices  of 
the  County  Courts  for  holding  of  Pleas  in  the  other  counties  may,  can, 
or  ought  to  have,  in  their  respective  counties.  " 

It  is  observable,  that  it  is  as  judges  of  courts,  authority  is  giyen  them, 
not  as  justices  of  the  peace,  generally  for  the  keeping  of  the  peace  and 
the  recovery  of  debts.  By  the  constitution  of  1776,  chap.  2,  sect.  26, 
the  legislature  may  establish  courts,  and  under  this  power  it  may  have 
been,  that  they  undertook  to  establish  judges. 

In  erecting  the  county  of  Franklin,  it  is  provided,  ^'  that  the  justices 
of  the  peace  of  the  present  county  of  Cumberland,  which  will  be  here* 
after  within  the  said  county  of  IVanklin,  shall  be  justices  of  the  peace 
for  the  said  county  until  the  expiration  of  their  several  terms,  for  which 
they  were  respectively  appointed.  "  2  St.  Laws  116.  This  goes  the 
whole  length  of  the  powers  of  a  justice  of  the  peace. 

In  erecting  the  county  of  Montgomery,  power  is  given  to  justices 
commissioned  in  the  old,  to  act  as  justices  in  the  new.    lb.  221. 

In  erecting  the  county  of  Dauphin,  justices  already  commissioned 
aro  authorised  to  act  as  judges.  Power  is  not  given  to  act  as  justices 
of  the  peace  generally.    2  St.  Laws  254.        * 

In  erecting  the  country  of  Luzerne,  provision  is  made  for  the  electing 
and  commissioning  justices,  lb.  466.  Nothing  is  said  relative  to 
justices  already  commissioned. 

In  erecting  the  county  of  Huntingdon,  the  justices  of  the  peace  com- 
missioned  at  the  time  of  this  act,  and  residing  within  the  bounds  and 
limits  of  the  said  county,  shall  be  justices  of  the  peace  for  the  said 
county,  during  the  time  for  which  they  were  so  commissioned.  lb. 
627. 

By  the  act  erecting  Allegheny  county,  provision  is  nokade,   that 
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josdcee  now  commiwioned  and  within  the  limits   of  the  new  county, 
may  hold  courts.  lb.  595. 

Bj  the  act  erecting  l^iffiin  county,  justices  commissioned  at  the  time 
and  residing,  &c.,  shall  be  justices  of  the  peace  for  the  new  coun^. 
lb.  718. 

By  the  act  erecting  the  coun^  of  Delaware,  *^  the  justices  thenin 
oommission  are  authorised  to  hold  courts  ;  and  that  all  public  officers 
other  than  justices  of  the  peace  shall  continue  to  exercise  the  duties  of 
their  respective  offices,  until  similar  officers  shall  be  appointed.  "lb. 
7S2.  This  clause  implies  several  things.  Ist  That  a  justice  of  th^ 
peace  might  be  comprehended  under  thet^rms  ^^  public  officers."  2dlj; 
That  he  could  not  act  without  the  aid  of  the  legislature. 

It  has  been  doubted,  and  might  well  be  doubted,  whether  as  a  jus* 
tioe  of  the  peace  deriving  his  constitutional  existence  from  the  com- 
miBsion  of  the  president  and  council,  he  could  derive  any  extension  of 
authority,  from  an  act  of  the  legislature.     So  far  as  respected  their- 
aathority  as  justices  of  the  peace  generally,  this  legislature  excepted 

The  act  of  assembly  erecting  Lycoming  county  is  the  first  erecting 
a  county,  after  the  constitution  of  2d  September  1790.  3  St.  Laws 
716.  It  is  provided  that  the  president  of  the  3d  district,  of  which  dis- 
trict the  said  county  of  Lycoming  is  hereby  declared  to  be  a  part,  shaU 
have  like  power,  &c.  but  no  notice  is  taken  of  the  associate  judges 
that  might  fall  within  it,  nor  of  justices  of  the  peace. 

In  erecting  the  oounty  of  Wayne,  it  is  provided,  '*  that  the  sheriff^ 
Coroner,  and  other  officers  of  the  county  of  Northampton,  other  than 
the  justices  of  the  peace,  shall  continue  to  exercise  the  duties  of  their 
respective  offices  within  the  county  of  Wayne,  until  similar  officers  shall 
be  appointed  agreeably  to  law  within  the  said  county."  i  St.  Laws 
242.    This  act  is  under  the  constitution  of  2d  September  1790. 

In  the  act  erecting  Centre  county,  the  jurisdiction  of  the  Supreme 
Court,  as  in  all  other  acts,  is  extended,  and  that  of  the  district  presi- 
dents ;  but  no  notice  is  taken  of  justices  of  the  peace.  lb.  542. 

In  erecting  the  last  counties  in  the  state,  those  of  Beaver,  Butler, 
Ueroer,  Crawford,  Erie,  Warren,  Venango   and   Armstrong,  the  au- 
thority of  the  judges  of  the  Supreme  Court  and  district  president  ia- 
extended,  but  no  reservation  of  the  powers  or  authority  of  an  associ- 
ate judge,  or  a  justice  of  the  peace. 

JSxpressio  unius  est  exdtisio  cUterius,  The  question  will  thea 
coHie  to  this.  Can  the  justices  of  an  old  county  act  in  the  new  with- 
<mt  the  reservation  of  their  authority,  by  the  legislature,  in  the  incor« 
porating  act  ?    How  can  he  be  known  to  the  new  county  ?  Can  the 
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justice  of  York  coantjr  in  his  commission,  begin  his  precept,  ^^  Adams 
county  scilicet "  7  In  this  ease,  he  might  act  in  bodi  counties ;  in  the 
old  county,  by  the  authority  of  his  commission,  and  in  the  new,  by 
virtue  of  his  residence. 

But  is  not  his  commission  during  good  behaviour,  and  can  the  leg- 
islature by  erecting  anew  county,  in  fact  abolish  it?  It  does  not 
affect  his  commission  ;  it  abridges  or  takes  away  the  sphere  of  action 
only  :  his  commission  was  taken,  subject  to  the  eventual  subdivision 
of  the  county  ;  a  power  which  the  legislature  has  and  must  exercise. 
And  I  take  it,  there  is  no  privation  of  right  in  the  case  ;  and  that 
independent  of  the  aid  of  the  legislature,  to  say  the  least  of  it,  a  jus- 
tice  acting  in  one  county  under  colour  of  a  commission  in  another  is 

a  trespasser. 
The  strongest  thing  that  occurs  to  me,  to  be  said  to  the  contrary, 

is  the  term  '^  public  officers,'^  in  the  act  for  erecting  the  county  of 

Adams.  ^^  The  sheriff,   coroner  and  public  officers  of  the  county  of 

York,  shall  continue  to  exercise  the  duties  of  their  respective  offices 

within  the  county  of  Adams,  until  similar  officers  shall  be  appointed, 

agreeably  to  law,  within  the  said  county  of  Adams." 

In  the  act  for  erecting  the  counties  of  Delaware  and  Wayne,  there 
is  the  like  provision,  with  an  exception  ^*  as  to  justices  of  the  place ;" 
which  exception,  I  take  to  be  explanatory,  and  not  implicatory,  thai 
under  the  term  ^^  public  officers  "  justices  of  the  peace  could  be  com* 
prehended.  It  is  as  much  as  to  say,  by  ^*  public  officers''  we  do  not 
mean,  justices  of  the  peace.  Independent  of  the  explanation,  it  most 
have  been  evident,  as  in  the  case  before  us,  that  the  legislature  conld 
not  mean  these.  The  reservation  of  authority  is  in  favor  of  public 
officers,  until  similar  shall  be  appointed.  The  provision  therefore 
must  respect  officers,  supersedable  by  the  appointment  of  similar. 
Under  the  term  '^  public  officers  "  therefore  I  take  it,  justices  of  peace 
are  not  comprehended.  There  being  no  legislative  act  in  conserra- 
tion  of  their  authority,  and  extension  of  it  to  the  new  county,  it  can 
be  known  only  to  the  old. 

The  argument  comes  to  this,  that  the  commission  of  the  justice  of 
the  old  county  does  not  enure  for  the  use  of  the  new ;  unless  there  is  a 
saving  of  his  jurisdiction  in  the  erection  of  the  new  that  is,  the  new 
counl^  erected  subject  to  the  jurisdiction,  if  this  could  be  done.  It 
does  not  lie  upon  me  to  say,  that  it  could.  But  a  fortiori  it  cannot 
be  without.  And  in  this  case,  there  is  no  saving,  but  the  new  county 
laid  out  without  respect  to  the  jurisdiction  of  the  justice.  He  may  re* 
main  a  justice  of  the  old  county  therefore,  and  may  withdraw  within 
it,  and  act,  but  has  no  connection  with  the  new.  He  is  not  known  to 
jt  de  facto y  nor  by  operation  of  law,  nor  by  legislative  exception,  or 
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recognition  or  new  commission  from  the  goyemor  by  yirtae  of  his 
aignatnre  to  a  law  directly,  or  by  implication  anthorizing  him  to  act, 
if  the  signature  could  be  supposed  to  have  that  effect ;  which  it  is  not 
neoessaiy  for  me  to  say  that  it  has  ;  but  certainly  without  it,  there  can- 
not be  authority,  for  an  officer  dismember  from  an  old  county,  to  act 
in  a  new. 

Motion  of  the  Attorney  General  granted. 


-•^ 


AT  A  OmCCIT  COURT,  HELD  AT  WEST  CHESTER  FOR 

CHESTER  CODNTY,  APRIL  1807. 

CORAM — ^YEATES,  JUSTICE. 


Lessee  of  Joseph  Sharp,  by  his  guardian  Joseph  Paxton,  jun. 

against  John  Petit.' 

A  viU  proved  by  two  witnesses,  before  a  Justiee  of  the  peaoe  and  registered,  admitted  in 
eridenoe. 

Ejectment  for  a  messuage  and  100  acres  of  land,   in  Sadsbury 
township. 

The  lessor  of  the  plaintiff  claimed  as  heir  at  law  of  his  father  Joseph 
Sharp,  to  whom  the  premises  were  derised  in  fee  tail,  by  the  last  will 
of  his  grandfather  James  Sharp,  dated  14th  February  1777. 
The  will  was  attested  by*three  witnesses,  Duncan  Morrison,  Samuel 
Kartin  and  William  Liyingston.  The  two  latter  had  proved  the  wilU 
on  the  14th  July  1781,  before  William  Glingan,  esq.  a  justice  of  the 
peace  for  Chester  county.  Livingston  was  now  called,  and  swore  to 
the  ezecution  of  the  wiU,  and  the  sanity  of  the  testator  ;  that  Morri- 
son was  a  schoolmaster,  who  had  drawn  the  will,  and  had  left  that 
part  of  the  country  many  years,  and  had  not  since  been  heard  of ; 
and  that  Martin,  some  years  before  had  removed  to  Marsh  creek,  in 
York  county,  but  how  long  smce  he  had  been  heard  of,,  the  witness 
could  not  tell. 

The  counsel  for  the  defendant  objected,  that  the  will  had  not  been 
duly  proved  by  two  witnesses,  agreeably  to  the  act  of  assembly  of 
1705.  1  Dall.  St.  Laws  53.  The  justice  ef  the  peace  had  no  jurisdic* 
tion  in  taking  the  probate. 

Sed  per  cur.  It  certainly  would  be  more  regular  to  prove  the  will 
b  ef  ore  the  register  of  the  county  ;  because  it  is  a  branch  of  his  duty. 
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which  he  most  besuppoeed  to  anderatand  better  than  a  justice  of  peace. 
Bat  the  act  does  not  expressly  confine  the  depositions  to  be  taken  be- 
fore the  register  within  the  state ;  and  we  well  know,  that  many  wills 
in  several  counties,  haye  been  proved  before  justices  of  the  peace.  In 
a  contest  respecting  lands,  probates  of  wills  have  always  been  received 
in  evidence ;  but  they  are  not  conclusive. 

The  defendant  showed  in  evidence  a  deed  from  William  Gibbons, 
sheriff,  to  Thomas  Allen,  founded  on  a  regular  judgment  and  execa* 
tions  against  Joseph  Sharp,  the  father,  dated  20th  September  1785^ 
for  250  acres,  comprehending  the  lands  in  question,  in  consideration 
of  3861.;  and  that  Allen  came  into  possession,  in  pursuance  thereof. 
A  common  recovery  was  afterwards  suffered  in  February  term  1788, 
wherein  Thomas  Ross  was  demandant,  and  the  said  Thomas  Allen, 
tenant ;  whereupon  Allen  vouched  Joseph  Sharp  the  tenant  in  taO, 
and  he  vouched  the  common  vouchee.  Sharp  conveyed  the  premises 
to  Allen  on  the  I7th  and  18th  March  1788,  by  deeds  of  lease  and 
release,  in  consideration  of  3861.  and  Allen  conveyed  to  William  Petitr 
the  father  of  the  defendant,  on  the  29th  April  1790,  in  consideration 
of  7001. 

It  was  objected  here  by  the  plaintiff's  counsel,  that  the  recoveiy 
was  erroneous,  there  having  been  no  proper  tenant  to  the  praecipe. 
The  interest  which  the  tenant  in  tail  had  in  the  lands,  was  such  before 
the  sheriff's  sale,  as  might  have  been  enlarged  into  an  absolute  estate 
in  fee  simple :  but  the  title  was  devested  by  the  sale  in  such  a  maDner, 
as  he  could  no  longer  suffer  a  common  recovery.  The  seisin  of  the 
tenant  must  be  proved,  in  recent  cases.  2  Espin.  Dig.  486,  491,  735. 
Unless  he  be  actually  seised  of  the  freehold,  the  recoverd  is  void.  Pig. 
28.  8  Bl.  Com.  h62. 

m 

It  was  answered,  that  here  was  a  seisin  by  the  tenant,  as  well  de 
jure  as  de  facto.  Common  recoveries  are  much  favored  as  common 
assurances,  2  Bac.  544.  1  Wils.  78.  The  great  question  in  these  cases 
is,  had  the  tenant  in  tail,  the  power  of  barring  the  entail  7  1  Burr. 
114, 115, 116.  The  tenant  to  the  praecipe  is  a  mere  instrument  to 
validate  the  recovery.  lb.  117.  The  inheritance  continued  in  Joseph 
Sharp,  notwithstanding  the  sheriff's  sale  ;  and  hence  it  was,  that  his 
widow  recovered  her  dower  in  these  very  lands,  in  this  court.  A  re> 
CO  very  with  double  voucher  bars  all  latent  interests,  and  the  whole  estate 
tail.  2  Bl.  Com.  858.  2  Bac.  448,  (526.)  The  tenant  in  tail 
when  vouched,  comes  in  privity  of  all  the  estate  he  ever  had.  S 
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:.  571-2.  Tenant  in  tail  discontinuing,  and  taking  a  new  estate, 
a  recovery  had  against  the  grantee,  who  vouches  the  tenant  in  tail, 
ike  recovery  is  good.  18  Vin.  212,  pi.  11.  Pig.  116.  A  recovery 
shall  be  intended  to  be  good,  unless  the  contrary  be  proved.  Cro.  Jac. 
454-5. 

The  injurious  consequences  attending  estates  tail  in  England,  induc^ 
ed  the  judges  to  elude  the  effects  of  the  statute  de  donia  condition* 
dibtUy  by  the  fictitious  proceedings  in  common  recoveries,  founded  on 
an  ideal  recompense  against  the  vouchee.     Our  act  of  27th  January 
1749-50,  valibates  such  recoveries,  when  made  according  to  the  com- 
mon or  statute  laws  of  England.     The  preamble  of  the  law  strongly 
expresses,  '^  that  the  entailing  of  estates,  without  a  provision  by  law 
for  barring  them,  would  introduce  perpetuities,  prevent  the  improve- 
ment of  such  estates,  disable  tenants  in  tail  to  make  provision  for  the 
yoanger  branches  of  their  families,  prove  of  general  detriment  to  the 
province,  and  be  attended  with  manifold  inconveniences, "  &c.  1  DalL 
St.  Laws  834.     And  so  far  has  the  policy  of  the  state  been  carried, 
that  by  a  late  act  passed  on  the  16th  January  1799,  estates  tail  may 
be  baired  by  a  common  deed  of  bargain  and  sale,  acknowledged  in 
open  court.  4  St.  Laws  821.     And  though  the  deed  to  make  a  tenant 
to  the  praecipe,  be  not  executed  till  after  the  execution  of  the  writ  of 
seisin,  still  will  the  recovery  be  good,  if  the  deed  be  made  within  the 
term  in  which  the  recovery  is  had.  5  Term  Rep.  177, 179. 

Yeates,  J.  charged  the  jury,  that  the  recovery  suffered  was  effect- 
ual to  bar  the  estate  tail.  There  is  not  a  shadow  of  reason,  why  a 
fictitious  tenant  to  the  praecipe,  unaccompanied  by  the  actual  posses- 
sion of  that  tenant,  shall  support  a  common  recovery,  and  that  a  real 
bona  fide  purchaser,  actually  holding  the  premises  during  the  life  of 
the  tenant  in  tail,  should  not  be  equally  effectual  for  that  purpose, 
when  the  proceedings  were  carried  on  with  the  full  concurrence  and 
participation  of  the  tenant  j>our  outer  vie^  and  of  the  remainder  man 
in  tail. 

Experience  has  evinced  the  baneful  effects  of  lands  remaining  una- 
lienable in  a  family;  and  that  system  is  peculiarly  repugnant  to  our 
laws  and  manners.  Lord  Eenyon  says,  (5  Term  Rep.  179,)  that  the 
revival  of  common  recoveries  was  found  so  beneficial,  after  the  stat- 
ute de  donis  had  passed,  that  it  has  been  the  endeavor  of  all  succeed- 
ing ages,  to  facilitate  that  mode  of  conveyance ;  care  however  being 
taken,  that  the  forms  prescribed  are  complied  with.  It  must  be  ad- 
mitted, that  to  maintain  them,  there  must  be  the  proper  ctctoresfab* 

It  has  been  objected,  that  the  estate  of  Joseph  Sharp,  the  father 
sold  by  the  sheriff,  and  that  he  had  no  interest  remaining  in  th 
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lauds.  Bat  the  right  of  inheritance  certainly  continued  in  him,  and 
his  eldest  son  must  haye  claimed  after  his  death  through  him  perform 
mam  doni.  The  sheriff  could  only  sell  the  lands  during  the  life  of 
the  tenant  in  tail,  until  the  estate  was  enlarged  by  a  common  recoyery. 
The  inheritance  remaining  in  him  notwithstanding  the  sale,  it  was 
competent  to  him,  to  conyert  the  fee  tail  into  a  fee  simple  estate. 
At  common  law,  the  disseisee,  after  a  disseisin,  could  neither  sell  nor 
deyise  the  lands.  1  Burr.  112.  And  yet  where  a  writ  of  entry  was 
brought  against  a  disseisor,  and  he  youched  the  tenant  in  tail,  the  is* 
sue  was  barred  thereby  ;  {lb.  116  ; )  because  he  had  the  right  of  suf- 
fering the  recoyery.  The  case  cited  from  Pigot  116,  is  also  applica- 
ble. If  the  recoyery  is  yalid,  the  issue  in  tail  are  barred,  and  the 
yerdict  must  be  for  the  defendant. 

Verdict  for  the  defendant. 

Mr.  Blair,  pro  quer. 

Messrs.  T.  Ross  and  J.  Hemphill,  pro  dtf. 

The  plaintiff  afterwards  appealed,  upon  oyerruling  his  motion  for  a 
new  trial ;  and  the  appeal  came  on  to  argument  on  tiie  26th  Mardi 
1808,  in  bank,  when  the  court  affirmed  the  judgment  below. 


■♦♦■ 


AT    A   CIRCUIT    COURT  HELD    AT  NORRISTOWN,   FOR 
MONTGOMERY  COUNTY,  APRHi,    1807. 


COBAM— YBAXBS,  JUSTICB. 


Respublica   against   Jonathan  Carhalt. 

The  proviso  in  the  1st  section  of  the  turnpike  act  of  17th  March  1806,  that  toll  shall 
not  be  demanded  of  a  person  "  when  passing  flrom  one  part  of  his  farm  to  the  other 
along  the  road,  "  extends  not  to  farms  detached  from  each  other. 

Indiotbcbnt  for  extortion  against  the  defendant,  as  a  toll  gathmnor 
for  the  Chesnut  Hill  and  Spring  House  Turnpike  Company,  for  re* 
ceiving  unlawfolly  from  Aaron  Keyser  4  cents,  to  permit  him  to  pass 
through  the  gate  of  the  company,  with  a  sled  and  two  horses ;  whea^- 
as  no  such  toll  was  due  to  the  company,  the  said  Aaron  Keyser  then 
and  there  passing  from  one  part  of  his  farm  to  the  other,  along  the 
road  of  the  said  company. 

This  company  was  incorporated  by  an  act  passed  6th  March 
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1804,  6  St.  Laws  215.  The  11th  section  prescribes  certain  tolls  to  be 
oollected  and  received  of  all  persons ,  for  every  five  miles  of  the  road, 
wiiich  they  shall  travel.  By  a  subsequent  act  passed  17th  March  1806, 
7  St  Laws  527,  the  company  with  others,  were  placed  on  the  same 
footing  with  the  company  of  the  Philadelphia  and  Lancaster  Turnpike 
Road  under  certain  provisions,  one  of  which  was,  ^^  that  none  of  the 
oompanies  should  have  the  benefits  of  this  act,  unless  they  relinquish 
their  right  of  taking  tolls  from  any  person,  when  passing  from  one 
part  of  his  or  her  farm  to  the  other,  along  the  said  road." 

It  was  admitted,  that  Keyser  at  the  time  of  the  company's  incorpor- 
ation, owned  and  occupied  a  house  and  six  acres  of  land  in  Flower 
Town,  adjoining  to  the  turnpike  road,  and  still  owns  and  occupies  the 
nme,  and  resides  thereon  ;  that  after  the  gate  in  question  was  fixed, 
in  pursuance  of  the  first  law,  and  previous  to  the  law  of  1806,  he  pur- 
chased an  out  lot  of  10  acres,  the  nearest  part  whereof,  in  a  direct  line 
to  his  homestead  was  about  one  quarter  of  a  mile,  which  he  also 
worked  ;  and  in  passing  between  the  two  lots  he  used  the  road  of  the 
company  above  half  a  mile,  whereon  the  gate  was  placed,  and  thence 
passed  into  a  public  road  crossing  the  turnpike,  which  led  to  his  out 
lot  of  10  acres,  at  the  distance  of  about  60  perches  from  the  intersec- 
tion of  the  two  roads. 

It  was  also  admitted,  that  the  turnpike  company  had  elected  to  take 
the  benefits  of  the  act  of  17th  March  1806,  and  consequently  were 
snbject  to  the  proviso  ;  and  the  only  question  was,  whether  Keyser,  un- 
der these  circumstances,  when  passing  from  the  one  lot  to  the  other 
along  the  road  of  the  turnpike  company,  was  entitled  to  an  exemption 
from  toll  ? 

After  argument  by  Messrs.  Frazer  and  Porter  for  the  commonwealth, 
and  Mr.  T.  Ross  for  the  defendant,  Yeates,  C.  J.  delivered  his  opin- 
ion to  the  jury. 

The  sole  point  in  dispute  is,  what  is  the  true  meaning  of  this  provi- 
so in  the  act  of  March  18067  The  words  are,  ^'  when  passing  from 
one  part  of  his  farm  to  the  other,  along  the  said  road."  Other  is  a 
relative  term,  and  therefore  it  must  be  read,  to  the  other  part  of  his 
/arm,  along  the  road.  Does  it  then  mean  of  the  same  farm,  or  of 
lands  adjoining  thereto  ;  or  shall  the  words  be  extended  to  lands  dis- 
tent therefrom,  provided  they  are  cultivated  ? 

The  word  farm  conveys  a  distinct  and  precise  idea.  Its  strict  and 
proper  sense,  is  land  let  to  a  tenant  for  culture ;  and  hence  the  techni- 
cal expressions  in  a  lease  to  farm  let ;  but  its  more  enlarged  meaning, 
a9  generally  received,  is  land  used  and  worked,  either  with  or  without 
a  house  on  it     If  detached  farms  privilege  the  owners  from  paying 

Yeates,  VoL  IV-  27 
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toll  on  the  intermediate  turnpikes,  the  consequence  must  be,  that  an 
undue  preference  will  be  given  to  opulent  men  holding  and  working 
different  tracts  of  land  in  the  same  township,  or  in  different  townships, 
or  even  in  different  counties  ;  because,  if  one  half  mile  cannot  be  con- 
sidered as  a  separation  of  two  farms  within  the  intent  of  this  proviso, 
neither  can  ten  or  twenty  miles  produce  this  effect.  No  distinguishing 
line  can  be  drawn,  ascertaining  on  principle  what  shall  be  deemed  part 
of  the  farm,  unless  we  are  governed  by  the  natural  import  of  the  words. 
But  there  is  strong  reason  in  asserting,  that  an  incorporated  company 
should  not  have  it  in  their  power  to  dismember  and  dissever  a  farm  ly- 
ing along  their  road,  by  their  iizture  of  a  toll  gate  upon  any  part  of 
it ;  and  if  we  suppose  that  the  legislature  intended  that  a  turnpike  gate 
should  not  separate  one  or  more  farms  lying  together  in  one  body  up- 
on the  road,  the  property  of  an  individual,  so  as  to  subject  the  owner 
to  the  payment  of  toll,  '^  when  passing  from  one  part  of  his  farm  to 
the  other  along  the  road,"  we  fix  a  plain  principle,  just  in  itself,  which 
may  readily  be  acted  upon. 

The  latter  appears  to  me  to  be  the  intention  of  the  legislature,  and 
that  the  defendant  should  be  acquitted. 

The  jury  convicted  ths  defendant,  and  the  court  on  motion  and  ar- 
gument, awarded  a  new  trial. 


SEPTEMBER  TERM  1807,  AT  PITTSBURGH. 

FOR  THB  WESTERN  DISDRIOT. 

CORAM — TILGHMAN  CHIEF  JUSTICE,  YEATES   SMITH  AND  BRACKENREDGE 

JUSTICES. 


John  Gailey,  plaintiff  in  error,  against  Thomas  Beard. 

A  writ  of  error  not  returned  to  the  term  to  which  the  same  was  returnable,  the  suit  win 
not  be  dismiflsed  on  that  account  Where  such  writ  has  issued  shortly  before  its 
return,  and  the  record  has  been  romoyed,  the  court  will  presume  that  it  was  pre- 
sented during  the  sitting  of  the  court  to  which  it  was  directed. 

Writ  of  error  to  the  Common  Pleaa  of  Crawford  county.  The  writ 
was  tested  on  the  38th  August  1806,  returnable  on  the  first  Monday 
in  September  following,  which  happened  on  the  first  day  of  the  month, 
and  the  record  was  filed  in  the  prolhonotary's  office  on  the  25th  Au- 
gust 1807. 

Mr.   Baldwin    for    the   defendant  in   error,    moved    to    dismiss 
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&6  suit.  The  writ  is  a  mere  DuUitj,  not  being  retamed  to  the  last 
September  term.  'Besides  only  four  days  intervened  between  its  being 
taken  out  and  September  term  1806,  so  that  if  it  was  not  actuallj  im- 
possible, it  was  most  highly  improbable,  that  the  writ  could  have  been 
read  in  the  Court  of  Common  Pleas  at  Meadville,  at  the  distance  of 
one  hundred  miles  from  Pittsburgh.  It  will  not  be  pretended,  that  any 
adjoorned  Court  of  Common  Pleas  for  Crawford  county  was  held  in 
the  last  week  in  August  1*806.  The  case  of  Blaur  et  al  y.  Miller  et  al. 
in  the  Supreme  Court  of  the  United  States,  4  Dall.  21,  is  expressly  in 
point  on  the  first  objection. 

Mr.  T.  Foster  for  the  plaintiff  in  error  resisted  the  motion.  The 
first  ground  is  well  known  to  be  unwarranted  by  the  practice  of  this 
court.  ITodiing  is  more  common  than  to  take  rules  to  return  the  record 
on  writs  of  error,  after  the  term  to  which  such  writs  are  returnable. 
As  to  the  second  ground,  the  court  will  form  no  presumption,  that  the 
jnstioes  below  had  acted  irregularly.  The  record  is  properly  returned 
and  spread  before  the  court,  who  will  not  go  out  of  it  to  search  for 
errors,  but  will  confine  themselves  to  what  is  apparent  on  the  face  of 
it. 

Tilghman,  C.  J.  This  is  a  motion  by  the  defendant  in  error  to  dis- 
miss this  cause,  because  the  record  has  not  been  regularly  returned. 
He  assigns  two  reasons :  1st.  That  the  record  was  not  returned  to 
last  September  term,  to  which  it  was  returnable.  2d.  That  the  Court 
of  Common  Pleas  of  Crawford  county,  to  whom  it  was  directed,  did  not 
nt  at  any  time  between  the  time  of  issuing  the  writ  of  error  on  the 
28th  August  1806,  and  the  day  on  which  it  was  returnable,  the  first 
Monday  in  September  1806. 

The  first  objection  the  court  think  is  of  no  weight ;  because,  by  long 
established  practice,  returns  to  writs  of  error  have  been  received  after 
the  time  to  which  they  were  returnable. 

As  to  the  second  objection,  it  does  not  appear  to  this  court,  that  the 
court  of  Crawford  county  were  not  sitting  between  the  time  of  issuing  the 
writ  of  error,  and  the  day  on  which  it  was  returnable }  nor  ought  they 
to  presume  it.  It  is  always  to  be  presumed  that  every  court  acts  with 
propriety,  unless  the  contrary  appears.  We  must  therefore  suppose, 
it  having  been  returned  in  the  usual  form  by  the  justices  of  the  court, 
that  the  writ  of  error  was  presented  to  the  court  of  Crawford  county 
when  sitting,  and  by  them  properly  returned. 

It  is  the  opinion  of  the  court  therefore,  that  the  defendant  in  error 
take  nothing  by  his  motion. 


420  CASES  IN  THE  SUPREME  COURT  [1807 


John  Welch,  plaintiff  in  error,  against  James  Yasbebbeb  and  Wil- 

LiAii  Chambers. 

«  The  statutes  of  Jeofaile  cures  errors  in  form,  when  the  defendant  pleads  in  chief  and  a 
trial  has  been  bad  on  tiie  merits. 

Writ  of  error  to  the  Common  Pleas  of  Washington  coanty. 

It  appeared  by  the  record  that  a  sommons  issaed  against  James  Welch 
for  McDonald  and  Weloh  and  John  Welch  to  answer,  &c.  retumiAle  in 
August  term  180S. 

The  summons  was  returned,  served.  John  Welch  appeared  and  plead- 
ed non  est  factum^  &;c.     The  declaration  was  in  these  words. 

Washington  countj  ss. 

In  the  common  Pleas  of  August  term  1808. 

Whereas  a  writ  of  summons  was  issued  returnable  to  August  term 
1803,  directed  to  the  sheriff  of  Washington  county  aforesaid,  comn^nd* 
ing  him  that  he  should  summons  James  Welch,  &;c.  and  John  Welch 
to  answer  to  James  Vanbebber  and  William  Chambers  of  a  plea  that 
they  render  to  them  ^^5  and  50  cents,  &c.  And  whereas  the  said 
sheriff  returned  the  said  writ  with  an  indorsement  thereon,  that  he  had 
served  the  said  writ  on  the  said  Welch  only  ;  whereupon  the  said  James 
Vanbebber  and  William  Chambers  by  David  Redick  complains,  that 
whereas  the  said  James  Welch  for  McDonald  and  Welch  and  the  said 
John  Welch,  by  their  certain  writing  obligatory  dated  the  15th  day  <^ 
November  1794,  signed  with  the  proper  hand-writing  of  the  said  John 
Welch,  and  of  the  said  James  Welch  for  McDonald  and  Welch,  at  Bal- 
timore,  at  the  county  of  Washington  aforesaid,  and  sealed  witii  their 
seals,  which  is  here  shown  to  the  court,  did  promise  to  pay  six  months 
from  the  date  thereof  to  the  said  James  Vanbebber  and  William  Cham« 
hers,  or  bearer,  the  sum  of  |^55  and  50  cents,  with  lawful  interest  there- 
on from  the  date  thereof ;  nevertheless  the  said  John,  and  the  said  Mc- 
Donald and  Welch  hath  not,  nor  either  of  them ,  paid  to  the  said  James 
Vanbebber  and  William  Chambers,  or  either  of  them,  the  said  sum  of 
$455  and  50  cents,  with  interest  thefeon  as  aforesaid,  and  the  said 
John  doth  refuse  sliU  to  pay  the  same,  though  often  requested  so  to 
do,  whereby  the  said  James  Vanbebber  and  William  Chambers  say  they 
are  damaged  to  the  amount  of  740  dollars  and  thereupon  bring  suit 
&c.  pledges,  &c. 

The  cause  was  tried  at  Washington  in  March  tenn  1805,  when  a 
verdict  was  given  for  the  plaintiffs  for  (455  and  50  cents  debt  $280 
and  13  cents  damages,  and  6  cents,  costs ;  judgment  was  entered  gen- 
erally. 
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Mr.  Campbell,  for  the  plaintiff  in  error,  stated  the  following  excep- 
tionB  to  the  record: 

1.  The  summons  issued  against  James  Welch  for  M'Donald  and 
Welch  and  John  Welch  ;  it  is  not  alleged  dierein,  nor  in  any  part  of 
the  pleadings,  that  James  was  the  partner  of  M'Donald  and  Welch ; 
he  most  therefore  be  considered  as  ^eir  agent,  and  the  writ  should 
have  issued  against  them,  not  James. 

2.  The  1803  following  the  term,  was  in  figures,  and  not  at  length, 
nor  in  Roman  numerals. 

8.  There  is  a  rariance  between  the  writ  and  count :  the  writ  is 
against  James  Welch  for  M'Donald  and  Welch  :  the  count  recites  the 
writ,  that  the  sheriff  was  requested  to  summon  James  Welch  for,  &c. 
and  John  Welch. 

4.  The  declaration  states,  that  John  Welch  only  was  summoned, 
and  yet  the  declaration  and  other  proceedings  run  on  against  James, 
and  John  Welch  if  they  do  not  include  M'Donald  and  Welch  also. 

5.  No  request  to  pay  the  money,  or  refusal  on  the  part  of  James 
Welch  is  laid  in  the  declaration. 

6.  The  summons  is  returned  by  the  sheriff  generally  as  served, 
which  necessarily  includes  both  James  and  John  Welch :  but  the  dec- 
laration states  the  s^ryice  of  the  summons  on  John  only. 

Mr.  Addison  for  the  defendants  in  error,  answered  the  exceptions 
as  follows : 

1.  It  does  not  appear  from  the  pleadings,  that  James  Welch  was 
the  agent  of  M'Donald  amd  Welch,  or  acted  under  any  auUiority  &om 
them.  He  might  have  been  one  of  the  co-partners,  and  could  well 
bind  himself,  though  not  his  partner  by  deed.  But  this  could  not 
have  been  a  subject  of  enquiry,  when  James  Welch  was  not  on  his 
defence,  not  being  summoned :  if  it  could,  it  might  have  been  urged 
on  his  behalf. 

2.  It  was  not  necessary  to  insert  the  year  at  the  beginning  of  the 
declaration.  An  informality  in  an  unessential  matter,  cannot  violate 
the  proceedings. 

S.  Etemtera  in  law,  means  all  that  ought  to  have  been  expressed. 
Co.  Lit.  17  b.  These  words  refer  to  the  expressions  in  the  writ,  and 
must  be  understood  to  correspond  therewith. 

4.  No  judgment  could  be  rendered  against  M'Donald,  because  he 
was  not  called  upon  to  answer  ;  nor  against  James  Welch,  for  the 
same  reason.  The  plaintiffs  have  stated  their  cause  of  action  against 
John  Welch. 

5.  It  was  not  necessary  to  allege  a  request  to  pay  to  James  Welch. 
The  duty  here  arises  from  the  bill  obligatory,  not  from  the  demand  ; 
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and  a  debtor  is  boand  to  seek  his  creditor  to  pay  a  just  debt. 
What  need  not  be  proved  on  the  trial,  need  not  be  stated  in  the  plain- 
tiffs'  declaration. 

6.  The  judgment  could  onlj  be  rendered  against  John  Welch,  who 
was  served  with  a  summons,  and  has  been  lieard  in  his  defence,  ac- 
cording to  the  declaration.  Most  of  the  exceptions  taken  would  ka?e 
been  invalid  even  upon  a  special  demurrer. 

Tilghman,  C.  J.  It  must  be  admitted  that  the  declaration  is  drawn 
very  inartificially ;  but  it  exhibits  a  substantive  cause  of  action,  thoagh 
drawn  informally.  None  of  the  objections  go  to  the  merits,  and  on 
them  a  jury  have  decided.  If  judgment  had  been  rendered  against 
James  Welch,  there  would  have  been  error  apparent  on  the  record. 
It  appears  however,  that  John  Welch  only  entered  his  appearance  and 
was  declared  against ;  he  only  pleaded  nan  e9tfachuny  which  was 
the  issue  tried,  and  the  judgment,  though  entered  generally,  can  refa 
to  him  alone. 

Yeates.  J.  If  the  defendant  below  wished  to  avail  himself  of  any 
variance  between  the  writ  and  count,  he  should  have  pleaded  it  in 
abatement.  If  he  insisted  on  want  of  form,  he  should  have  demur- 
red specially.  But  he  has  pleaded  in  chief,  and  a  trial  has  been  had 
on  the  merits.  Most  of  the  ojections  are  cured  by  the  statutes  of 
Jeo/aile  after  verdict.  1  Dall.  461-2  The  only  difficulty  which  pre- 
sented itself  to  me  was,  as  to  the  entry  of  the  judgment  on  the  general 
leturn  of  summons  served ;  but  I  fully  concur  with  the  chief  justiee 
in  that  particular  for  the  reasons  he  has  assigned. 

Smithy  J.  concurred. 

Brackenridge,  J.     The  defendant  below   should  have  shown  the 

variance  by  plea  in  abatment '  He  shall  not  be  permitted  to  have  a 

hearing  on  the  merits,  and  then  urge  an  informalil^  by  way  of  defence, 

which  he  ought  to  have  availed  himself  of  in  an  early  stage  of  the 

cause. 

Judgment  against  John  Welch  affirmed. 


I 
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William  Miles,  plaintiff  in  error,  against  Sarah  Oldfield. 

The  words  "  you  are  a  yagrant  "  are  actionable ;  the  the  act  of  assembly  of  21st  Feb., 
1767,  subjecting  the  offender  on  a  conviction  before  a  justice  of  the  peace,  to  an  im- 
prisonment at  hard  labor,  for  a  term  not  exceeding  one  month. 

Many  faults  in  pleadine  are  cured  by  verdict.  If  a  declaration  contains  a  substantive 
cause  of  action,  it  will  be  aided  tho*  informaL  Slander,  accompanied  by  a  tortious 
act,  is  joinable  therewith  in  one  count 

Writ  of  error  to  the  Common  Pleas  of  Crawford  county.     The  dec- 
claration  was  in  these  words : 

Crawford  County,  ss.  April  Term  1808. 
William  Miles,  of  the  said  county,  yeoman,  was  summoned  to  an* 
8wer  Sarah  Oldfield,  of  a  plea  of  trespass  on  the  case,  &c.  And 
vhereupon  the  said  Sarah,  by  A.  W.  Foster,  her  attorney,  complains, 
that  whereas  the  said  Sarah  now  is,  and  for  a  long  time  past  has  been 
a  citizen  of  this  commonwealth,  and  always  respected  and  esteemed, 
and  known  to  be  an  industrious  and  orderly  person,  and  never  respected, 
esteemed,  taken,  or  known  to  be  a  pauper,  or  to  live  idly  and  without  em- 
ployment, or  to  go  about  from  door  to  door,  or  to  place  herself  in  any 
street,  highway,  or  road,  to  beg  or  gather  alms,  or  to  wander  abroad 
and  beg,  or  to  follow  no  labor,  trade  or  occupation,  and  have  no  visi- 
ble means  of  subsistence.  And  the  said  William  well  knowing  the 
premises,  but  contriving  and  intending  to  bring  the  said  Sarah  into 
contempt  and  disgrace,  and  to  subject  her  to  the  pains  and  penalties  im- 
posed by  the  laws  of  this  commonwealth  against  idle  and  disorderly  per- 
sons, did  on  the  28th  day  of  February  1803,  at  the  county  aforesaid,  in 
the  presence  and  hearing  of  divers  good  citizcDS  of  this  commonwealth, 
say  of  and  concerning  the  said  Sarah  to  Jacob  Sheppard,  a  constable 
of  the  said  county,  in  the  presence  and  hearing  of  the  said  Jacob,  she 
(the  said  Sarah  meaning)  is  a  vagrant  (meaning  thereby,  that  she,  the 
said  Sarah,  was  an  idle  and  disorderly  person,)  and  you  (the  said  Jacob 
meaning)  must  take  her  to  Squire  Hamilton  (James  Hamilton,  esq., 
a  justice  of  the  peace  of  the  said  county,  meaning,)  that  he  may  send 
her  to  gaol,  (thereby  meaning,  insinuating,  and  intending,  and  giving 
notice  to  the  said  Jacob  Sheppard,  that  the  said  Sarah  was  an  idle 
and  disorderly  person  and  directing  said  Jacob  to  apprehend  and  con- 
vey the  said  Sarah  to  the  said  James  Hamilton,  esq.,  a  justice  of  the 
peace  of  the  said  county,  as  an  idle  and  disorderly  person)  and  did  on 
the  said  day,  at  the  county  aforesaid,  actually  cause  the  said  Sarah  to  be 
apprehended  and  conveyed  to  the  said  James  Hamilton,  esq.,  a  justice 
of  the  peace  of  the  said  county,  as  an  idle  and  disorderly  person,  by 
reason  of  the  speaking  of  the  said  false  and  scandalous  words,  of  and 
concerning  the  said  Sarah,  and  causing  her  to  be  apprehended  and 
conveyed  to  James  Hamilton,  esq.,  aforesaid,  as  an  idle  and  disorder- 
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ly  person,  the  said  Sarah  is  greatly  injured,  as  well  in  her  good  name, 
fame  and  reputation,  as  also  in  her  person,  by  reason  of  her  being  appre- 
hended and  conveyed  to  the  said  James  Hamilton,  esq.,  a  justice  of 
the  peace  of  the  said  county,  and  hath  received  damage  to  the  value  of 
1000  dollars,  and  thereof  she  brings  suit,  &c.,  pledges,  &c. 

The  cause  was  tried  on  the  28th  May  1806,  when  a  verdict  passed 
for  the  plaintiff  below  with  $100  damages,  and  costs. 

Mr.  Sample  for  the  plaintiff  in  error,  now  excepted  to  the  declara- 
tion on  three  grounds : 

1.  If  it  be  considered  as  an  action  of  slander,  the  words  laid  are 
not  actionable.  It  will  not  be  said  that  an  indictment  would  lie  for 
vagrancy. 

2.  The  declaration  is  vicious  in  not  stating  the  words  to  have  been 
falsely  and  maliciously  spoken.  Actions  of  this  nature  are  founded  on 
the  falsehood  of  the  words,  and  the  malice  of  the  speaker.  All  ike 
precedents  pursue  this  form. 

8.  Slander  and  malicious  prosecution,  which  are  distinct  causes  of 
action,  are  strangely  jumbled  together  in  this  new  f  angled  mode  of 
declaring  by  one  count.  But  they  are  not  joinable.  Trespass  and 
case  cannot  be  joined.  1  Lord  Raym.  272.  It  was  necessary  at  all 
events,  if  the  two  causes  of  action  could  be  joined  together,  to  aver, 
that  the  prosecution  was  false  and  malicious,  and  without  a  probable 
cause,  and  that  it  was  at  an  end.  All  the  essentials  in  a  malicious 
prosecution  should  have  been  stated.  The  present  recovery  could  not 
be  pleaded  in  bar  to  a  new  suit  for  a  malicious  prosecution.  Though 
it  be  after  verdict,  it  is  only  necessary  for  the  plaintiff  to  prove  what 
he  has  laid  in  his  declaration.  Nothing  will  be  presumed  therefrom, 
unless^  it  be  necessarily  implied  in  its  texture.     1  Term.  Rep.  145. 

Mr.  A.  W.  Foster,  e  contra.  Case  is  the  proper  form  of  action, 
where  the  imprisonment  of  the  plaintiff  arises  from  the  information  of 
the  defendant.  2  T.  R.  231.  To  make  words  actionable  in  this  state, 
it  is  not  necessary  that  an  indictment  should  be  supportable  for  the 
fact  charged.  If  the  injured  party  may  be  punished  for  the  fact 
if  the  charge  is  true,  by  a  justice  of  the  peace  on  a  conviction  before 
him,  slander  will  lie,  equally  as  if  an  indictment  might  be  brought  for 
the  offence.  Under  the  act  of  21st  February  1767.  1  Dall.  St. 
Laws  472,  one  legally  convicted  of  vagrancy,  before  any  justice  of 
the  peace  of  the  county,  is  to  be  sent  to  the  workhouse,  or  common 
gaol  of  the  county,  there  to  be  kept  at  hard  labor,  for  any  time  not 
exceeding  one  month. 

The  exceptions  taken  by  the  plaintiff  in  error,  go  to  mere 
matters  of  form.     If  a  declaration  in  slander  does  not  lay  the 
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words  to  have  been  spoken  m&licioaslj,  it  may  be  taken  advantage  oE 
upon  a  special  demurrer :  but  the  party  cannot  ayail  himself  hereof , 
00  a  motion  in  arrest  of  judgment,  or  on  a  writ  of  error.  Where  a 
plaintiff  has  stated  his  cause  of  action  defectively,  every-thing  shall 
be  presumed  to  have  been  proved  on  the  trial ;  but  is  otherwise  where 
a  bad  cause  of  action  is  stated  Doug.  658.  A  verdict  will  aid  the 
want  of  an  averment.  1  Dall.  461.  In  slander,  after  a  verdict  for 
the  plaintiff,  court  will  presume  malice  to  have  been  proved  on  the 
trial.  But  in  the  present  instance  it  is  charged,  that  the  defendant 
in  error  was  no  vagrant,  and  that  Miles  knew  it,  but  contrived  to 
bring  her  into  contempt  and  disgrace,  &c.,  and  that  by  reason  of  his 
Bpeaking  the  said  false  and  scandalous  words,  and  by  her  apprehension, 
&c.  she  received  damage.  From  the  texture  of  the  declaration,  both 
malice  and  falsehood  are  strongly  imputed  to  the  plaintiff  in  error : 
and  if  there  was  no  malice  in  his  mind,  he  might  have  availed  him* 
self  of  it  on  the  trial.  If  his  motives  were  pure,  and  he  acted  on 
reasonable  or  probable  cause,  he  would  have  shown  this  matter  to  the 
jury;  because  malice  is  commonly  implied  from  the  want  of  probable 
cause.     1  Term  Bep.  544. 

This  is  not  an  action  for  malicious  prosecution.  No  indictment 
has  been  sent  to  the  grand  jury ;  no  acquittal  has  taken  place  in  due 
form  of  law.  But  the  slanderous  words  have  been  accompanied  by  a 
tortions  act,  and  they  are  joinable  by  law.  Slander  cannot  be  support- 
ed against  two  persons,  who  have  spoken  the  same  words,  but  if  ac- 
companied by  a  tortious  act,  and  laid  with  the  words,  it  well  may. 
Bull.  Ni.  Pri.  5, 11. 

Two  cases  occur  in  the  books  much  resembling  the  present  The 
one  is  Philips  v.  Fish,  Trin.  11,  Geo.  reported  in  8  Mod.  871.  There 
\he  words  were  '^  thou  art  a  villian  and  thief,"  by  means  whereof,  he 
was  not  only  damnified  in  his  reputation,  but  was  carried  before  a 
justice  of  the  peace  and  imprisoned.  The  plaintiff  recovered  one  shill- 
ing damages,  but  was  held  to  be  entitled  to  full  costs.  It  is  true, 
that  no  judgment  aj^ears  to  have  beea  given,  by  the  reporter :  but  the 
case  is  cited  by  counsel  in  2  Ld.  Raym.  1588,  as  determined  by  the 
eonrt. 

The  other  case  is  Carter  v.  Fish,  Mich.  12,  Geo.  reported  in  1  Stra. 
645,  and  cited  2  Espin.  Dig.  289,  where  the  words  were  "  you  have 
stolen  a  hen,"  by  reason  whereof,  the  plaintiff  was  not  only  hurt  in 
his  fame,  but  by  procurement  of  the  defendant,  was  taken  up  and  car- 
ried before  a  justice.  The  plaintiff  obtained  a  verdict  for  one  shill- 
ing  damages  and  full  costs ;  '^  because  this  was  not  laid  as  an  aggra- 
vation, but  as  a  distinct  fact ;  he  spoke  the  words,  and  he  procured 
him  to  be  carried  before  a  justice." 
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The  declaration  before  the  court  f oUowb  the  form  of  these  two 
cases,  in  each  of  which  there  is  but  one  coant,  and  none  of  the  essen* 
tials  of  a  malicious  prosecution  were  deemed  necessary  therein.  And 
it  is  presumed,  they  will  be  deemed  sufficient  authorities,  whereon  to 
found  an  affirmance  of  the  judgment  in  the  present  instance. 

Tilghman,  C.  J.  deliyered  the  opinion  of  the  court. 

The  errors  alleged  in  this  case  are  confined  to  what  appears  on  the 
face  of  the  declaration.  [This  he  stated  fully.]  The'  defendant's 
counsel  has  raised  several  ingenious  objections  to  the  judgement  on 
this  declaration,  which  may  be  reduced  to  the  following  heads. 

1st.  That  to  call  a  person  a  vagrant,  is  not  actionable. 
2d.  That  if  this  is  to  be  considered  as  an  action  of  slander,  the  decla- 
ration is  bad,  in  not  laying  the  words  to  be  false  and  malicious. 

8d.  That  the  declaration  does  in  substance  contain  two  counts,  one 
for  slander,  and  the  other  for  a  malicious  prosecution ;  and  that  the 
malicious  prosecution  is  badly  set  forth,  because  it  is  not  said,  that 
the  prosecution  is  ended,  and  the  plaintiff  acquitted. 

1.  The  act  of  21st  February  1767,  defines  the  natmre  of  vagrancy, 
and  authorizes  a  justice  of  the  peace  to  commit  vagrants  to  the  com- 
mon gaol,  .there  to  be  kept  at  hard  labor,  for  any  time  not  exceeding 
one  month.  To  charge  a  person  with  an  offence,  which  subjects  him 
to  punishment  of  this  kind,  is  in  the  opinion  of  the  court,  actionable. 
The  first  objection  therefore,  is  of  no  validity. 

2.  Many  small  faults  in  pleading  are  cured  by  verdict.  The 
court  is  always  strongly  inclined  to  support  judgments,  after  the  merits 
have  been  tried.  The  rule  of  law  is,  that  where  the  declaration  con- 
tains a  substantial  cause  of  action,  it  shall  be  aided,  though  defective 
in  form.  Considering  the  whole  of  this  declaration,  it  does  sufficiently 
appear,  that  the  words  spoken  were  false  and  'malicious.  It  is  said, 
that  the  plaintiff  was  not  a  vagrant,  and  that  the  defendant  knew  this 
It  follows  inevitably,  that  when  the  defendant  called  him  a  vagrant, 
he  told  a  malicious  falsehood. 

3.  To  the  third  objection,  the  cases  of  Philips  v.  Fish  and  of  Carter 
V.  Fish  are  opposed.  In  the  latter,  wherein  judgment  was  given,  the 
plaintiff  set  forth,  that  ^'  the  defendant  said  he  had  stolen  a  hen,  by 
reason  of  the  speaking  of  which  false  and  slanderous  words,  he  was 
not  only  injured  in  his  character,  but  by  occasion  thereof  and  by  the 
procurement  of  the  defendant  he  was  taken  up  and  carried  before  a 
justice,''  &c. 
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The  juTj  gave  damages  under  408.  and  the  only  question  was,  whether 
the  plaintiff  should  have  full  costs,  it  being  an  action  of  slander.  The 
court  were  of  opinion,  that  full  costs  should  be  given ;  because  the  tak* 
ing  up  and  carrying  before  the  justice,  was  set  forth  as  a  distinct  fact. 
In  Phillips  y.  Fish,  wherein  the  cause  of  action  is  stated  in  the  same 
way,  the  court  inclined  to  the  same  opinion.  It  is  true,  the  court  are 
made  to  say,  ^'  in  the  principal  case,  the  action  is  founded  on  the  words 
spoken ;  and  the  procuring  the  plaintiff  to  be  arrested  for  felony,  is  laid 
in  a  different  count,  and  the  defendant  is  found  guilty  generally, "  &c. 
By  this  it  must  be  meant,  that  there  were  in  substance,  two  counts,  or 
two  causes  of  action  included  in  one  count ;  for  in  form,  there  certainly 
was  but  one  count :  the  case  is  not  very  accurately  reported.  Bat  tak- 
ing the  case  of  Garter  v.  Fish  to  be  law,  as  reported,  it  seems  to  be 
conclusive  in  favor  of  the  plaintiff  below  :  because  there  the  very  same 
objection  might  have  been  urged,  which  the  plaintiff  in  error  insists  on 
here  ;  vi^.  that  the  declaration  contained  a  count  for  a  mailioious  prose- 
cation,  in  which  it  was  not  alleged v*  that  the  plaintiff  was  acquitted: 
and  yet  the  court  gave  judgment  for  the  plaintiff.  We  do  not  consider 
this  as  an  action  for  a  malicious  prosecution.  Yide  Term  Rep.  225. 
The  declaration  is  rather  irregular.  It  contains  an  action  for  slander  ; 
and  also  asserts,  that  the  defendant  by  speaking  the  slanderous  words 
occasioned  the  plaintiff  to  be  carried  before  a  justice.  It  seems  to  be 
rather  a  special  injury,  arising  from  the  slander.  But  if  according  to 
the  case  of  Carter  v*  Fish,  it  is  to  be  considered  as  a  distinct  cause  of 
action,  we  will  follow  the  authority  of  that  case  throughout  and  support 
the  judgment  of  the  court  below. 

Judgment  affirmed. 
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AT  A  CIRCUIT  COURT  HELD  AT  BEDFORD,  OCTOBER  1807. 

CORAM — YEXTESf  JU8TICB. 


-♦♦• 


Lessee  of  Dobotht  McEenzie,  Joseph  McEekzie  and  Thomas  Thomp- 
son against  Michael  Crow  and  John  Rowland. 

Plat  of  a  survey  made  by  tbe  aaaistant  of  a  deputy  Burveyor  for  his  own  benefit,  not  re. 
turned  into  the  enrreyor  general^aoffipe  Bor  signed  by  the  deputy,  found  amongst  the 
papers  of  such  assistant  after  his  death,  connot  be  read  in  evidence. 

Ejectment  for  819|  acres  of  land  in  Southampton  township.  The 
plaintiiF  claimed  under  an  application  in  the  name  of  Thomas  Thompson, 
dated  24th  February  1767,  upon  which  it  was  said,  a  survey  had  been 
made  by  Robert  McKenzie,  the  known  assistant  of  Richard  Tea,  the 
deputy  surreyor  of  the  district,  the  same  Robert  being  the  owner  of  the 
application. 

To  prove  this,  a  survey  dated  15th  May  1767,  under  the  signature 
of  the  said  Robert  McKenzie,  and  found  amongest  his  papers  at  the 
time  of  his  death,  containing  819^  acres,  was  offered  in  evidence  by 
the  plaintiff,  as  the  act  of  the  general  agent  of  the  deputy  surveyor^ 
and  binding  upon  him. 

This  paper  was  objected  to,  though  the  hand-writing  of  McKeniie 
therein  was  acknowledged,  and  that  he  assiated  Tea  in  making  surv^. 

And  per  curiam.  No  survey  has  been  returned  into  the  proper 
office.  This  plat  is  not  signed  by  Richard  Tea,  nor  even  a  single  let- 
ter or  figure  in  it  ascertained  to  be  his  hand- writing ;  nor  was  it  found 
in  his  office.  Nothing  is  shown  from  which  it  can  be  inferred,  that  the 
deputy  surveyor  has  recognized  this  act  of  his  assistant,  as  a  receipt 
for  the  surveying  fees,  or  some  settled  account  between  them,  wherein 
the  supposed  act  of  surveying  has  been  introduced.  It  cannot  therefore 
be  regarded  as  an  official  paper,  but  as  verbal  declarations  of  the  party 
that  he  had  made  the  survey,  which  being  for  his  own  benefit,  cannot 
be  received  in  evidence. 

Verdict  for  the  defendants. 

Messrs.  Duncan  and  J.  Riddle,  pro  quer. 
Messrs.  Woods,  Dunlap  and  Brown,  pro  d^. 

[This  judgment  was  affirmed  on  argument  upon  appeal.    Pittsburgh, 
September  8,  1809.     2  Binney  105.] 
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Lessee  of  Gharlbs  Coxb  efe  al.  against  John  Ewing,  James  Ryland, 
John  Ryland,  Hbnry  Stroup  and  Fbux  JAjLhWi. 

HeDtioning  au  improvement  in  an  application  is  mere  matter  of  description ;  and  a  par- 
ty abandons  his  eqaity  of  improvement  by  not  paying  back  interest  from  the  time  of 
its  commencement. 

Svidence  of  improvements  in  such  cn?e  vrill  be  overruled ;  but  they  may  be  received,  to 
to  show  that  the  survey  of  ihe  adverse  party  was  invalid. 

Depositions  taken  under  a  commission  not  received  in  evidence,  notice  of  filing  the  in- 
terrogatories not  being  served  on  the  adverse  party  at  least  16  days  before  issuing  the 
commission.  , 

A  person  interested  in  the  question  may  be  a  witness  to  prove  the  identity  of  blocks 
taken  from  marked  trees. 

Ejectmbnt  for  560  acres  of  land  on  the  sonth  side  of  Juniata. 
The  plaintiff  claimed  under  a  warrant  to  Gkbriel  Peterson,  for  200 
acres  of  land,  on  the  south  side  of  Juniata,  including  two  Deer  Licks, 
about  four  miles  below  the  mouth  of  Yellow  creek,  dated  20tli  Septem- 
ber 1762  ;  also,  under  another  warrant  to  Samuel  Johnston,  dated  25th 
October  1765,  including  part  of  Qabriel  Peterson's  improrement,  and 
adjoining  land  granted  to  the  said  Peterson,  below  the  mouth  of  Tel- 
low  creek,  whereon  interest  was  to  commence  from  the  1st  March  1760. 
A  survey  without  date,  of  560  acres,  was  made  by  Richard  Tea,  D.  S., 
said  therein  to  be  six  miles  below  the  mouth  of  Yellow  creek,  which  was 
returned  into  the  sunreyor  general's  office  on  the  19th  March  1791. 

No  evidence  was  given  of  Peterson's  improvement,  nor  of  any  re- 
markable Deer  Licks  on  the  land  ;  though  it  was  shown  that  there  were 
several  saltish  ponds  in  the  different  betnds  of  Juniata. 

The  defendants  claimed  undar  two  ancient  settlements  made  in  1763, 
or  1764,  by  William  Sparkes  and  Robert  Friggs,  regularly  continued 
to  the  present  time,  whra  interrupted  by  Indian  hostilities.  They  aleo 
claimed  under  the  following  legal  titles : 

An  application  in  the  name  of  the  said  William  Sparkes  dated  6th 
February  1767,  for  one  hundred  acres  on  the  south  side  of  the  Rays- 
town  Branch  of  Juniata,  including  his  improvement ;  upon  which  a 
aurvej  of  108  acres  and  46  perches  was  made  on  the  8d  August  1786 
by  George  Woods,  and  a  patent  dated  24th  November  1787,  was  is- 
sued thereon  to  Philip  Stoner,  in  consideration  of  15L  8s.  Pennsylva- 
nia carrency. 

Also  an  application  in  the  name  of  Robert  Friggs,  dated  2d  March 
1767,  for  200  acres  on  the  Raystown  Branch  of  Juniata,  including  his 
improvement,  between  Frederick  Founder  and  William  Sparkes  ;  upon 
which  a  survey  was  made  in  the  summer  of  1777,  by  Thomas  Smith, 
and  a  patent  dated  4th  March  1797,  was  issued  to  Heniy  Shoup  exec- 
utor of  Sebastian  Shoup  to  and  for  the  uses  declared  in  his  will. 

Also  a  warrant  in  the  name  of  Philip  Stoner,  dated  26th  October 
1773,  for  100  acres  adjoining  his  other  land  on  the  south  side  of  t^ 
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Bayston  Branch,  and  a  conditional  line  made  between  WiUiam  Sparkes 
and  Bobert  Friggs,  upon  which  81.  6s.  was  paid  on  the  same  day  into 
the  office  of  the  receiver  general. 

The  counsel  for  the  defendants  having  given  in  evidence  to  the  jury 
the  legal  titles  aforesaid  upon  which  they  relied,  offered  to  show  by 
parol  testimony  the  acti^al  settlements  of  the  aforesaid  William  Sparkes 
and  Bobert  Friggs,  commenced  in  1763  or  1764,  and  continued  with- 
out intermission,  unless  when  the  inhabitants  were  driven  from  their 
habitations  by  the  alarms  of  the  savages. 

This  testimony  was  excepted  to  on  the  part  of  the  plaintiff.  The 
applications  of  Sparkes  and  Friggs  filed  in  1867,  do  not  subject  thenrto 
pay  interest  from  the  times  of  their|suppo8ed  improvements  respectively. 
By  filing  them,  they  severally  abandon  ipso  faclo  all  equity  under 
their  settlements.  It  has  frequently  been  determined,  both  at  Nisi 
Prius  and  in  the  Circuit  Courts,  that  no  man  shall  be  permitted  to  de- 
fraud the  late  proprietaries  of  the  commonwealth,  by  not  ascertaining 
truly  the  time  of  his  improvement  in  his  warrant,  and  retain  his  right 
of  pre-emption  from  an  earlier  period,  than  he  has  himself  stated. 
The  court  have  said,  that  overruling  such  evidence,  tends  to  good 
morals ;  and  the  present  case  is  within  the  principle  of  all  the  decisions 
on  the  subject. 

The  defendants  counsel  answered  ;  interest  is  never  calculated  back 
on  applications.  The  practice  of  filing  them  first  obtained  in  the  pro- 
prietary land  office  in  1766,  at  which  time  the  consideration  money  to 
be  paid  for  taking  up  lands,  was  charged  from  151.  10s.  currency  for 
every  hundred  acres,  and  one  half  penny  sterling  per  acre  to  51.  ster* 
ling  per  100  acres,  and  one  penny  sterling  quit  rent  per  acre. 

It  would  be  highly  unjust,  that  one  should  suffer  in  his  claim,  to 
lands  by  reason  of  his  conformity  to  the  regulations  of  the  proprietary 
officers,  over  whom  he  had  no  control.  The  parties  here  mentioned 
their  respective  improvements,  and  cannot  therefore  be  supposed  to  have 
abandoned  them.  The  cases  which  have  been  decided,  have  been  in 
the  instances  of  warrants,  wherein  no  improvements  have  been  stated ; 
or  if  stated,  the  times  of  making  them  have  been  fraudulently  post* 
poned,  which  forms  an  essential  difference  between  those  cases  and  the 
present*  Besides  this  testimony  is  offered'in  behalf  of  defendants  who 
may  show  a  title  in  any  stranger,  to  preclude  the  plaintiff  from  recoT- 
ering  the  lands  in  dispute. 

The  plaintiff  replied ;  notwithstanding  the  introduction  of  ap- 
plications in  1766,  the  practice  of  taking  out  warrants  to  secure 
prior  pre-emption  rights  was  not  thereby  supposed.  Of  this  we 
offer    three  instances  to  the  court,  which    have    been  discovered 
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in  the  office  of  the  deputy  surveyor  of  this  district  ou  a  slight  search 
since  this  argument  begun.  [These  warrants  for  lands  on  the  west 
side  of  the  Susquehannah  were  produced,  wherein  improvements  were 
called  for  severally  dated  in  1767,  interest  to  commence  from  previous 
periods.  ]  To  this  practice  Sparks  and  Friggs  should  have  honestly 
conformed,  if  they  meant  to  secure  their  rights  by  improvements,  and 
fairly  pay  for  them  to  the  paramount  lords  of  the  fee.  Mentioning 
an  improvement  in  an  application  is  mere  matter  of  further  descrip- 
tion, iind  has  always  been  so  understood.  Nothing  is  more  certain, 
than  that  a  change  in  the  mode  of  obtaining  an  office  right  in  general 
cases,  cannot  vary  the  rights  of  the  owners  of  the  land,  or  discharge 
a  party,  who  by  uniform  usage  was  bound  to  pay  interest  from  the 
time  of  his  improvement  from  such  obligation.  Such  a  change  in  the 
relative  duties  of  individuals,  could  never  have  been  intended  by  the 
late  proprietaries  ;  nor  did  they  so  readily  part  with  their  interests. 

By  the  court.  The  present  case  is  certainly  allied  in  point  of  prin- 
ciple to  our  former  decisions  on  this  subject ;  and  in  some  of  these 
cases  testimony  of  a  similar  nature  has  been  overruled,  though  offered 
on  the  part  of  the  defendants.  Whether  applications  filed  should  be 
distinguished  from  warrants  in  the  particular  under  consideration  is 
now  to  be  determined.  The  regulations  of  the  land  office  in  1766, 
seem  to  have  blended  the  proprietary  .interests  with  those  of  the  poor- 
er class  of  the  community,  who  might  not  have  ready  cash  to  advance 
for  the  purpose  of  taking  out  warrants,  but  who  by  the  addition  of 
their  labor  to  the  value  of  the  soil,  would  give  a  pennanent  security 
for  the  payment  of  the  consideration  money.  The  new  institutions 
however,  cannot  be  regarded  as  a  variation  of  the  rights  of  the  pro- 
prietaries, or  the  duties  of  individuals  ;  and  I  concur  in  opinion  witb 
the  plaintiff's  counsel,  that  the  insertion  of  an  improvement  in  an  ap- 
plication is  nothing  more  than  a  designation  of  the  place  intended  to 
be  located.  The  instances  produced  of  warrants  taken  out  in  1767, 
with  others  which  I  recollect  to  have  seen  of  the  like  kind,  evince  to 
me  fully,  the  mode  of  procedure,  when  improvements  previous  thereto 
were  intended  to  be  secured.  The  old  consideration  and  quit-rents 
are  specified  therein,  as  the  terms  on  which  such  warrants  issued. 

It  follows  therefore  that  such  improvements  cannot  be  adduced  to 
establish  a  title  to  the  lands  anterior  to  such  application.  But  may 
they  not  be  given  in  evidence  to  show  that  the  plaintiffs,  survey  could 
not  legally  take  effect  ?  The  time  of  making  it  is  not  inserted  in  the 
return,  which  is  a  suspicious  circumstance,  and  a  departure  from  the 
umform  method  pursued  in  such  cases.     Johnston's  warrant  was 
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dated  in  October  1765  ;  and  the  sanrejs  on  both  warrants  having  been 
made  at  the  same  time,  it  mnst  necessarily  have  been  after  that  per* 
iod.  But  such  a  sunrej,  if  it  included  the  real  honafide  settlements 
of  third  persons,  wonld  not  have  received  the  sanction  of  the  land 
o£Bce,  or  of  the  comntry,  from  their  uniform  usages.  It  is  true  that 
by  going  into  this  testimony,  the  defendants  will  derive  a  degree  of 
benefit  from  improvements,  the  equity  of  which  they  seem  to  have 
abandoned  ;  but  diis  appears  inevitable,  and  flows  as  a  necessary  con- 
sequence from  the  investigation  of  th^  validity  of  the  survey  made  for 
the  plaintiffs.  In  this  point  of  light,  I  view  the  evidence  as  admissi- 
ble. 

The  counsel  for  the  plaintiff  desired  that  the  point  might  be  noted, 
and  reserved  for  further  discussion,  if  it  should  become  necessary, 
which  was  accordingly  done, 

The  testimony  was  fully  gone  into,  and  the  facts  opened  by  the 
defendant's  counsel,  were  clearly  established  thereby. 

The  defendant's  counsel  offered  in  evidence  the  deposition  of  George 
Nagel,  taken  under  a  commission  issued  to  the  state  of  Ohio. 

This  was  objected  to,  because  the  44th  rule  of  practice  in  the  Circuit 
Court  is,  that  written  notice  of  the  commission  should  have  been  serv- 
ed on  the  adverse  party  at  least  fifteen  days  before  the  commission 
issued  ;  which  was  not  complied  with  in  the  present  instance. 

It  appeared,  upon  examination,  that  the  interrogatories  were  filed 
on  the  28th  September  1805  ;  notice  given  thereof  on  the  30th  Sep- 
tember and  the  commission  issued  on  the  14th  October  1805. 

The  court  considered  the  commission  as  having  improvidently  issued, 
and  suppressed  the  deposition. 

Several  marked  trees  were  blocked  on  the  different  lines  claimed  by 
the  contending  parties,  and  evidence  was  given  to  the  jury  of  the  ages 
of  tho^e  marks,  from  the  annual  growth  of  trees ;  the  jury  however 
were  desirous  of  seeing  the  blocks  of  those  trees  in  order  to  account 
the  growth  for  themselves.  Whereupon  Henry  Putt  was  offered  to 
prove  that  the  blocks,  which  he  produced  in  court  were  those  which 
had  been  cut  from  the  trees  by  the  order  of  William  Piper  the  sur- 
veyor. 
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He  was  objected  to,  as  an  interested  witness,  it  being  acknowledged, 
that  he  claimed  and  was  in  the  actoal  possession  of  lands,  holding  un- 
der the  snrrey,  set  up  by  tilie  plaintiff. 

Sedper  cur.  He  is  adduced  as  a  witness  to  the  court,  to  prove 
a  collateral  fact,  ris.  the  identity  of  certain  blocks,  which  being  es- 
tabliBhed  to  their  satisfaction,  the  blocks  are  permitted  to  go  to  the 
jury  for  their  inspection.  This  is  analogous  to  proving  where  certain 
papers  were  found,  or  the  entries  in  a  day  book,  which  may  be  done 
by  a  party  to  the  suit.  Besides,  is  not  Putt  a  competent  witness  on 
legal  principles  ?  He  may  be  interested  in  the  question  now  trying, 
but  cannot  be  affected  by  the  event  of  this  suit.  The  objection  accord- 
ing  to  the  modem  decisions,  which  we  have  adopted,  goes  merely  to 
his  credibility. 

At  the  instance^  oi  the  defendants'  counsel,  this  point  was  also  re- 
senred  for  future  discussion. 

Verdict  for  tbe  defendants. 

Messrs.  Duncan,  Woods  and  Brown, ^ro  quer. 
Messrs.  J.  and  S.  Riddle,  pro  def. 


»»  •  #> 


DECEMBER  TERM  1807,  AT  PHILADELPHIA. 

FOR  THE  BASTBBN  DISTRICT. 

CORAM — ^TILOHMAN,    GHIBF   JUSTICE,    TBATBS    SMITH     AND    BRACKBN- 

lUDGE,  JUSTICES. 

Road  in  East  and  West  Kantmill  townships,  in  Chester  <$oun^. 

A  certiorari  to  reoooye  a  road,  must  set  out  its  banning  and  ending,  otherwise  it  will 
be  quashed. 

CerHorari  directed  to  the  Court  of  General  Quarter  Sessions  of 
the  peace  of  Chester  county,  to  remove  all  proceedings  respecting  a 
road,  beginning  at  a  road  leading  from  John  Boot's  to  Thomas  Bull's 
mill,  and  extending  to  the  Conestogoe  road. 

Mr.  Frazer,  in  behalf  of  the  road,  moved  to  quash  the  certiorari 
It    does    not    describe    the    road    applied     for     and     confirmed. 
Yeates,  Vol.  IV.  28 
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Its  beginning  only  is  set  forth,  which  is  an  imperfect  description.  It 
appears  by  the  record,  that  the  roaii  petitioned  for,  begins  on  lands 
late  of  John  Root,  deceased,  at  the  road  leading  from  BolFs  mill,  in 
East  Nantmill,  to  the  little  Conestogoe  road,  near  James  Onbertson's 
in  West  Nantmill,  thence  by  the  dwelling  house  of  Tedlinger,  to  the 
road  leading  from  Jones's  tayem  to  Pawling's  ferry  on  Schiiylkill.  It 
is  therefore  utterly  defective,  and  could  not  legally  remove  the  pro<* 
ceedings.  For  much  smaller  errors  have  cerHoraris  been  quashed.  1 
Salk.  145,  pi.  4. 146,  pi.  9.  151,  pi.  21. 

Mr.  T^  RosS)  e  contra^  contended,  that  the  present  application  came 
too  late,  the  certiorari  being  returnable  to  March  term  1806.  The 
sessions  understood  the  writ  directed  to  them,  and  hare  returned  tihe 
record. 

By  the  court.  Unless  the  proceedings  have  been  regularly  removed, 
we  have  no  jurisdiction  over  dtem.  If  the  word  extending  in  the  writ, 
refers  to  the  road  prayed  for,  it  is  manifestly  a  false  description ; 
because  the  road  applied  for,  extends  to  the  road  leading  from  Jones's 
tavern  to  Pawling's  ferry.  But  if  that  word  should  have  a  different 
relation,  then  at  best  the  beginning  of  the  road  is  only  described.  The 
description  therefore  is  clearly  incorrect.  The  beginning  and  ending 
of  the  road  should  at  least  be  set  out  in  the  writ  of  removal. 

Let  the  certiorari  be  quashed. 


Bridge  over  Wallenpaupac  in  Wayne  county. 

To  make  a  bridge  a  county  charge,  it  most  appear  bj  the  report  of  the  riewers,  that 
five  of  them  had  viewed  the  place,  and  that  suob  bridge  was  necessary. 

Certiorari  to  the  Court  of  Quarter  Sessions  of  Wayne  county ,  to 
remove  all  proceedings  respecting  the  erection  ef  a  bridge,  over  Wallen- 
paupac waters  a  bixtnch  of  Lakawaxen  river. 

It  appeared  by  the  record,  that  in  May  sessions  1804:,  the  sapervi- 
sors  of  the  public  roads  in  Palmyra  township,  petitioned  for  this  bridge^ 
whereupon  six  persons  were  appointed  to  view  the  same,  and  make  re- 
port to  the  next  sessions.  In  September  and  December  sessions  fol- 
lowing, no  return  was  made ;  but  in  February  sessions  1805,  the  same 
viewers  were  re-appointed,  without  any  continuance  of  the  first  order, 
or  a  new  petition.  In  May  sessions  1805,  four  of  the  viewers  report- 
ed, that  the  bridge  was  too  expensive  for  the  township  ;  bat  the  re- 
port was  then  disallowed  by  the  grand  jury,  and  also  at  the  September 
sessions  following. 


r 
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Iq  February  sessions  1806,  the  grand  jury  declared  their  opinion, 
tfatt  the  bridge  ought  to  be  repaired  bj  the  coanty,  and  the  same  was 
allowed  by  the  court,  and  an  allowance  was  afterwards  subscribed  by 
two  of  the  commissioners* 

In  May  sessions  1806,  on  motion  of  !tir.  Sitgreares,  a  rule  was 
given  to  show  cause  why  the  proceedings  respecting  the  bridge,  should 

not  be  quashed ;  but  the  same  was  discharged  by  the  court  on  the  3d 
September  following :  ^though  the  certiorari  had  been  read  and  filed 
two  days  before,  viz.  on  the  Ist  September* 

Mr.  Sitgreaves  now  moved,  that  all  proceedings  respecting  the  bridge, 
should  be  reversed.  The  manner  in  which  bridges  shall  be  erected 
over  waters,  which  cross  a  public  highway,  is  pointed  out  by  the  21st 
and]22d  sections  of  the  road  law,  passed  6th  April  1802.  5  St.  Laws 
194.  On  a  representation  or  petition,  a  view  is  to  be  appointed,  and 
five  of  the  persons  so  appointed  must  view  the  place  and  report  to  the 
next  sessions,  the  necessity  of  such  bridge,  and  that  it  is  too  expen* 
8ive  for  the. township  to  erect.  If  the  court,  grand  jury  and  commis- 
sioners concur  therein,  the  same  shall  be  confirmed,  unless  an  appli- 
cation for  a  review  shall  be  made  to  the  sessions  next  after  the  report 
has  been  made  on  the  first  view. 

Passing  over  in  silence  the  sessions  undertaking  to  discharge  the 
role  to  show  cause,  two  days  after  the  certiorari  had  been  read,  the 
following,  among  other  errors,  appear  on  the  face  of  the  proceedings. 

1.  The  petition  died  a  natural  death,  by  no  report  being  made  to 
September  sessions  1804. 

2.  No  necessity  for  the  bridge  is  stated  in  the  report* 

3*  Nor  does  it  appear  that  five  of  the  persons  appointed,  had  view- 
ed the  spot,  though  four  might  return. 

4.  A  session  should  have  intervened  ;  but  here  the  grand  juries  at 
May  and  September  sessions  1805,  refused  their  concurrence  as  to  the 
bridge  being  a  county  charge. 

5.  When  the  grand  jury  declared  their  opinion  in  February  ses- 
sions 1806,  it  was,  that  it  should  only  be  repaired,  (  not  erected)  by 
the  county. 

6.  Neither  the  grand  jury,  court  nor  commissioners,  find  that  the 
bridge  was  necessary. 

7.  Only  two  of  the  commissioners  have  approved  of  the  bridge. 

Per  cur.  It  is  impossible  to  support  these  proceedings.  It  does 
not  appear  by  the  report,  that  the  bridge  was  deemed  necessary  by  the 
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Yiewers,  or  that  five  of  them  had  yeiwed  the  Bpot.     We  need  not  go 
further. 

The  proceedings  must  be  reversed. 


Thomas    Bradley   indorsee    of  John  Flowers,    plaintiff  in  error 

against  John  Flowers. 

Court  will  not  presume  any  thing  against  a  judgment.    A  suit  may  lie  by  an  indorser 
against  his  indorsee,  upon  a  special  guaranty. 

Error  to  the  Common  Pleas  of  Philadelphia  county.  It  appeared 
by  the  record,  that  the  suit  had  originated  before  Abraham  Shoemaker, 
esq.  one  of  the  city  aldermen,  by  a  summons  tested  the  2d  April 
1805,  returnable  on  the  9th  April,  John  Flowers  v.  Thomas  Bradly, 
indorsee  of  John  Flowers,  and  that  judgment  had  been  entered  by  de- 
fault for  the  plaintiff  below,  for  $32  78  cents  debts  and  50  cents  costs. 
On  the  29th  April,  the  defendant  claimed  the  benefit  of  his  freehold, 
and  obtained  it.  A  promissory  note  was  annexed  to  the  record,  dated 
I7th  March  1800,  whereby  one  George  Ansby,  promised  to  pay  to 
John  Flowers  or  order  $30  in  90  days  from  the  date,  which  contain- 
ed the  indorsements  of  Thomas  Bradley  and  John  Flowers  thereon  ; 
and  also  a  protest  for  non  payment  by  Ansby. 

Mr.  Meredith,  for  the  plaintiff  in  error.  The  suit  was  brought  be- 
fore the  alderman  by  Flowers,  the  payee  of  the  note,  against  Bradley, 
his  own  indorsee.  What  kind  of  suit  will  lie  by  an  indorser  against 
his  indorsee  ? 

Mr.  Todd,  for  the  defendant.  Such  a  suit  in  general  will  not  lie ; 
but  under  special  circumstances  it  might  be  supported,  as  in  the  case 
in  4  Term  Rep.  .  .  .  There  might  have  been  a  special  guaranty,  un- 
der faith  whereof,  the  note  might  have  been  originally  accepted. 
This  would  seem  to  be  the  case  here,  by  the  name  of  Bradley,  being 
first  indorsed  on  the  promissory  note ;  and  the  payee  might  have  in- 
dorsed it  over  to  him,  to  take  the  most  of  it. 

Per  cur.  The  note  and  protest  have  been  annexed  to  tlie  record, 
but  we  can  only  form  a  conjecture  of  what  was  the  real  ground  of 
action  before  the  alderman.  Here  it  is  possible,  that  by  a  particular 
guaranty,  Bradley  to  whom  it  has  been  indorsed,  might  have  been  re- 
sponsible for  the  amount  of  the  note  ;  and  we  are  not  to  presume  any 
thing  against  a  judgment.     We  do  not  incline  to  set  aside  judgments, 
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onless  for  manifest  error,  Bradley  has  also  asqaiesced  in  the  judgment, 
by  praying  the  benefit  of  his  freehold.  If  injustice  had  been  done 
him,  he  might  have  had  his  remedy  on  an  appeal  upon  the  merits. 

Judgment  affirmed. 


»»  •  ♦• 


WiLUAM  DuANE  agditist  Pbtbr  Miergeen. 

Verdict  on  a  special  collateral  plea,  since  tlie  last  continuance,  in  an  action  of  trespass, 
set  aside,  being  contrary  to  evidence. 

Motion  for  a  new  trial,  on  which  a  rule  to  show  cause  had  been 
given. 

The  suit  was  in  trespass  for  an  assault  and  battery,  brought  to  Sep- 
tember term  1800  ;  and  the  defendant  pleaded  not  guilty,  with  leave 
to  giye  the  special  matters  in  evidence.  Aft^r  a  trial  had  by  the  plain- 
^against  John  Dunlap,  who  was  implicated  in  the  same  trespass,  it 
was  agreed,  that  the  other  defendants,  against  whom  separate  suits  had 
been  brought,  might  plead  any  matter  afterwards,  which  they  might 
plead  on  the  9th  December  1805. 

On  the  fist  March  1806,  the  following  plea  puis  darrein  continue 
once  was  filed. 

And  the  said  Peter  Miercken  by  William  Rawle,  his  attorney, 
comes  and  defends  the  force  and  injury  when,  &c.  and  saith  that  the 
said  William  Duane,  ought  not  to  have  or  maintain  his  said  action 
tfiereof,  against  hjm  the  said  P.;  because  he  saith  that  the  assault, 
battery  and  wounding  aforesaid,  in  the  declaration  aforesaid  men- 
tioned, were  done  and  committed  against  him  the  said  W.  by  him  the 
said  P.  jointly  with  a  certain  John  Dunlap,  and  that  he  the  said  W. 
after  the  said  assault,  battery  and  wounding  done,  to  wit,  in  the  term 
of  September,  in  the  year  1800,  in  the  Supreme  Court  of  Pennsylvania, 
before  the  justices  of  the  said  court  here,  to  wit,  at  Philadelphia,  in 
the  county  of  Philadelphia  aforesaid,  did  implead  the  said  J.  D.  of  the 
said  assault,  battery  and  wounding,  and  in  that  action  it  was  so  pro- 
ceeded, that  the  said  W.  afterwards  and  since  the  last  continuance  of 
the  said  suit  by  him  the  said  W«  against  the  said  P.  to  wit,  on  the  5th 
day  of  December,  in  the  term  of  December,  in  the  year  1805,  by  the 
consideration  of  the  said  court,  recovered  against  him,  the  said  J.  D. 
the  sum  of  $800,  for  his  damages  which  he  had  sustained  by  occasion 
of  the  said  assault,  battery  and  wounding,  &;c.  of  the  said  J.  together 
with  six  cents  costs,  besides  the  costs  expended,  &;c.  as  by  the  record 
and  proceedings  in  the  same  suit  now  remaining  in  the  said  Supreme 
Court  hero,  will  more  plainly  appear,  &c. 

And  the  said  P.  in  fact  saith,  that  he  the  said  J.  afterwards  to  wit 
on  the  8th  day  of  January  in  the  year  1806,  at  Philadelphia  in  the 
county  aforesaid,  paid  to  the  said  W.  the  sum  of  $390  and  46  cents, 
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in  full  satisfftction  of  the  damages  and  costs  recoyered  as  aforesaid  bj 
him  the  said  W.,  against  him  the  said  J.,  and  that  the  said  W.,  then 
and  there  receiyed  the  said  sum  of  $390  and  46  cents,  in  full  satisfac- 
tion therefor ;  and  that  the  said  assault,  battery  and  wounding  of  him 
the  said  W.,  by  him  the  said  J.,  for  the  which  the  said  W.  hath  bo 
as  aforesaid  recoyered  and  receiyed  satisfaction,  are  the  same  as- 
sault, battery  and  wounding,  whereof  he  the  said  W.  complains  against 
the  said  P.,  and  not  other  or  different,  and  that  the  said  W.  D.  by 
whom  the  said  recoyery  was  had  against  the  said  J.  D. ,  is  die  same  W. 
D.  who  now  prosecutes  as  aforesaid  against  him  the  said  P.  M. ;  and 
this  he  is  ready  to  yerify.  YHierefore  the  said  P.  prays  judgment,  and 
that  the  said  W.  may  be  precluded  from  haying  or  maintaining  his 
said  action  against  him,  &c. 

The  defendant  was  sworn  to  the  truth  of  the  facts  stated  in  his  plea; 
and  on  the  9th  July  1806,  the  following  replication  was  filed. 

And  the  said  W. ,  by  Csesar  A.  Rodney,  his  attorney,  says  that  he  the 
said  W. ,  by  reason  of  any  thing  aboye  alleged  by  the  said  P.  in  bis 
plea  since  the  last  continuance  of  his  the  said  Ws.  suit  against  the  said 
P. ,  ought  not  to  be  precluded  and  barred  from  further  haying  and 
maintaining  his  said  action  against  the  said  P.,  because,  protesting 
that  the  plea  aforesaid,  in  manner  and  form  aforesaid  pleaded  by  die 
said  P. ,  is  wholly  insufficient  in  law,  neyertheless,  for  replication  in  thia 
behalf,  the  said  W.  saith,  that  the  assault,  battery  and  wounding  afore- 
said, of  which  the  said  W.  impleaded  the  said  J.  D.,  in  the  term  of 
September,  in  the  year  1800,  in  the  Supreme  Court  of  Pennsylyania 
before  the  justices  of  the  said  court,  to  wit,  at  P.,  in  the  county  of  P. 
aforesaid,  and  for  which  on  the  6th  day  of  December,  in  the  term  of 
December,  in  the  year  1805,  by  the  consideration  of  the  same  court, 
the  same  W.  recoyered  against  the  said  J.  D*  the  sum  of  $300  for 
his  damages,  which  he  had  sustained  by  occasion  of  the  said  assault, 
battery  and  wounding,  &c.  of  the  J.  D.,  together  with  six  cents  costs, 
besides  the  costs  expended,  &c.,  and  which  said  damages  and  costs 
haye  been  paid  to  the  said  W.  by  the  said  J.  D.»  are  not  the  same  as- 
sault,  battery  and  wounding  in  the  declaration  aforesaid,  of  the  said 
W.  against  the  said  P.  mentioned,  in  manner  and  form  as  the  said  P« 
aboye  in  his  said  plea,  in  that  behalf  alleged ;  and  this  the  said  W 
prays  may  be  inquired  of  by  the  country. 

And  the  said  P.  in  like  manner,  &c. 

The  trial  of  this  collateral  issue  came  on  before  Mr.  Justice 
Smith  ;  at  the  sittings  in  the  city  in  July  1806,  and  he  now  re- 
ported the  eyidenoe.  By  agreement  of  the  counsel  he  read  to 
the  jury  the  notes  of  the  testimony  which  had  been  giyen  be* 
tweenDuane  and  Dunlap  on  the  trial  on  the  5th  December  1805. 
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Jim«8  fingle  was  the  only  additional  witness  who  was  examined.  He 
swore,  that  Miercken^  the  defendant,  had  told  him,  that  some  person 
had  taken  hold  of  his  arm»  which  prevented  the  blow  he  had  aimed  at 
Daane,  and  thereby  hindered  the  death  of  the  damned  rascal. 

The  single  fact  for  the  consideration  of  the  jury  was,  whether  it 
was  the  same  trespass,  as  that  whereon  there  had  been  a  recovery 
agftinst  Danlap ;  though  we  might  sometimes  regret  the  law  was  as  we 
found  it.  Dunlap  had  not  struck  a  blow,  and  yet  all  that  had  been 
done  by  the  different  defendants,  against  whom  separate  actions  had 
been  brought,  had  been  given  in  evidence  against  him,  on  the  ground 
of  his  having  been  a  principal,  by  aiding  and  abetting  the  outrage*  It 
was  not  pretended  that  there  were  distinct  trespasses ;  the  declara- 
tions and  evidence  were  the  same  in  both  cases,  except  so  far  as  it 
respected  Sngle.  The  plaintiff's  counsel  depreciated  the  testimony  of 
the  witnesses,  which  he  had  adduced  on  the  former  trial,  and  the  jury 
fjound  a  verdict  for  the  plaintiff  with  $600  damages.  Ld.  Bay.  693. 
12  Mod.  633.  Tidd  906.  2  Bla.  317.  Oro.  El.  49.  2  Wills.  367. 
Wallace  51.  3  Burr.  1363. 

Messrs.  Lewis  and  Gondy  in  support  of  the  rule  to  show  cause. 
This  court  will  govern  themselves  by  the  settled  law  as  it  is  written. 
Id  joint  trespasses,  the  defendants  are  all  of  them  liable  to  the  plain- 
tiff, and  he  may  proceed  against  any  or  all  of  them,  if  he  pleases,  as 
it  is  but  one  trespass  and  all  are  liable  ;  yet  he  shall  have  but  one  sat- 
isfaction from  them  all.  If  a  joint  suit  is  brought  against  several 
defendants  for  the  same  trespass,  and  the  issues  are  tried  at  the  same 
time,  th  e  damages  cannot  be  severed.  But  where  the  issues  are  sepa- 
rately tried,  or  where  separate  actions  are  brought  against  the  several 
defendants,  different  damages  maybe  assessed  :  and  the  plaintiff  has  his 
election  dt  melioribus  damnis  ;  still  he  can  have  but  one  execution 
and  one  satiafaction.  1  Johns.  N.  T.  Bep.  290.  11  Co.  5.  Garth.  19^ 
21.  S.  C.  3  Mod.  101.  Gro.  El.  30.  Hob,  66.  W.  Jo.  877. 

The  plaiiitiff  here  was  not  bound  to  receive  the  damages  assessed 
against  John  Dunlap ;  he  might  have^  taken  bis  chance  of  the  verdicts 
against  the  other  trespassers  whom  he  had  sued,  and  then  made  his 
election.  But  having  received  those  damages,  he  is  bound  thereby, 
and  must  blame  his  own  folly. 

Upon  the  trial  of  Duane  v.  Durlap,  the  evidcmce  only  went  to  show, 
that  he  was  present  at  the  time  of  the  assault  and  batteiy,  without 
any  preconcerted  system  of  insult  or  injury ;  and  whether  he  aided  or 
abetted  the  fact,  was  highly  problematical.  But  is  certain,  that  he 
neither  assaulted  nor  made  a  single  stroke  at  Duane.  There  the 
plaintiff's  counsel  insisted,  ^^  that  where  several  persons  are  engaged 


440  OASES  IN  THE  SUPREME  COURT  [1807 

in  a  torttoas  act,  all  present  and  aiding  and  assisting  in  it,  are  equally 
culpable,  and  liable  to  answer  for  the  whole  of  the  mischief  done  ;^' 
and  cited  Corny.  Rep.  619,  621,  623,  in  proof  of  his  assertion.  The 
court  adopted  the  doctrine  without  hesitation,  and  charged  the  joiy 
accordingly ;  and  on  this  ground  alone,  could  the  verdict  have  been 
supported.  But  on  the  trial  of  the  present  special  issue,  a  new  doc- 
trine was  advanced  by  the  same  counsel,  that  in  a  joint  trespass,  each 
person  was  responsible  only  for  his  own  conduct,  and  according  to  thd 
degree  of  individual  demerit.  And  in  pursuing  this  system,  he  went 
to  the  unheard  of  length  of  attempting  to  disparge  those  witnesses, 
by  whose  testimony  he  had  succeeded  in  the  former  suit ! 

The  jury  were  called  to  decide  a  simple  question ;  was  this  the  same 
trespass  for  which  there  had  been  a  previous  recovery  against  John 
Dunlap  ?  The  declarations,  with  the  difference  of  the  defendant's 
name,  were  precisely  the  same  in  both  causes :  the  pleas  were  the 
same ;  the  place  where,  and  the  time  when  the  injury  was  commit* 
ted,  were  the  same  ;  and  so  were  the  parties  to  the  wholo  transaction. 
The  evidence  given  upon  the  first  trial  was  read  from  the  notes  taken 
by  one  of  the  judges  who  sat  thereon ;  and  Engle,  who  was  the  only 
witness  examined  at  the  last  trial,  was  not  present  when  the  affray 
took  place. 

How  then  can  it  possibly  be  said,  that  there  have  been  in  this  instance, 
two  distinct  different  trespasses  ?  What  rational  man  can  doubt, 
whether  the  present  verdict  is  not  directly  against  evidence  ?  We 
conceive  it  to  be  an  outrage  against  the  evidence,  morality  and  relig- 
ion ;  and  that  the  court  sit  as  the  constitutionul  barriers  to  preserve 
the  laws  inviolate,  against  all  attacks  whatever,  as  well  of  jurors 
as  others. 

No  counsel  appeared  on  the  part  of  the  plaintiff,  although  the  ar- 
gument was  postponed  for  some  days,  to  give  him  an  opportunity  of 
retaining  other  counsel,  in  the  absence  of  Mr.  Rodney. 

Yeates,  J*"^  I  feel  myself  as  much  bound  by  my  official  duty,  to 
exercise  a  known  legal  discretion  in  the  present  instance,  as  in  any 
case  whatever,  which  can  come  before  us.  This  verdict  is  op- 
posed, as  being  plainly  contrary  to  evidence.  It  has  been  stated 
by  Judge  Smith,  who  tried  the  cause,  that  the  testimony  given 
by  the  plaintiff,  was  expressly  the  same  as  that  adduced  in  the 
trial  against  John  Dunlap,  and  that  he  read  it  from  his  notes. 
Engle  Oiily  was  examined    on  the  trial,  and  his   testimony  was 

^TilgUroan,  0.  J.  took  do  part  ia  the  arguinetit,  haviBg  been  formerly  of  ooonsel  with 
one  of  the  defendants. 
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confined  to  the  declarations  of  the  defendant,  after  the  commission  of 
die  act. 

The  special  collateral  issae  was,  whether  the  trespass  and  assanlt 
and  battery  were  the  same,  or  distinct  and  different,  from  those  insti- 
tnted  against  Danlap.  We  well  know,  that  what  all  the  trespassers 
did,  was  given  in' evidence  against  Danlap,  apon  the  ground,  that  all 
were  principals  in  the  trespass,  and  each  person  responsible  for  the 
acts  of  the  others ;  and  that  the  whole  court  sanctioned  that  doctrine.  It 
iB  not  at  present  a  matter  of  inqoiry.  whether  the  damages  assessed 
against  Danlap,  were  adequate  or  inadequate  to  the  whole  injuiy  sus- 
^ined.  No  different  evidence  of  a  new  and  distinct  trespass  was  adduced 
against  this  defendant ;  and  I  cannot  hesitate  in  declaring,  that  the 
verdict  was  against  the  evidence,  and  that  the  rule  be  made  absolute. 

Smith,  J.  In  my  charge  to  the  jury,  I  cautiously  avoided  the  in- 
timation of  any  opinion,  whether  the  damages  found  against  Duolap, 
for  the  joint  trespass,  were  sufficiently  high,  under  all  the  circumstances 
of  the  case. 

Bat  it  was  impossible  for  me  to  doubt,  whether  it  was  the  same 
treipass.  The  same  evidence  was  given  in  both  suits,  except  the  tes- 
timony of  Engle,  which  does  not  vary  the  case  ;  nor  was  it  even  pre- 
tended, that  there  was  any  other  trespass  at  a  different  time  or  place. 
I  therefore  clearly  think,  there  should  be  a  new  trial. 

Brackcnridge,  J.  I  differ.  For  a  joint  trespass,  the  plaintiff  has 
his  election  to  bring  a  joint  or  several  action.  In  my  idea,  the  whole 
matter  could  not  be  taken  into  view  by  the  jury  who  tried  the  action 
against  John  Dunlap,  nor  is  it  possible  for  me  to  believe,  that  one  man 
should  pay  for  the  blows  inflicted  by  another.  This  cause  was  sub- 
mitted to  the  jury,  on  the  single  point,  whether  it  was  the  same  as- 
sault, batteiy  and  wounding,  as  that  formerly  tried  against  Danlap. 
The  jury  have  found  that  it  was  not,  but  a  distinct  trespass,  and  have 
assessed  damages.     And  this,  I  am  of  opinion,  is  conclusive  on  the 

court. 

Bale  made  absolute. 


-•-^ 


William  Duanb  against  Jaubs  Simmons. 

Sabstantial  finding  of  a  collateral  iflsae,  held  snffident 

This  caase  was  tried  at  the  last  sittings  in  July  1806,  upon  a  col- 
lateral issue  of  the  same  kind^  and  for  the  same  cause  of  ac* 
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tion,  afi  the  one  herein  before  stated.  A  privy  verdict  was  fonod  in 
these  words,  and  was  so  entered.  ^^  The  jurors  in  the  above  case  do  con* 
sider  in  opinion^  that  the  above  case  is  preciselj  the  same  as  that  brought 
by  the  same  plaintiff  against  John  Dunlap,  and  tried  in  the  Court  o£ 
Nisi  Prius  in  December  term  1805."  ^*  James  Dilworth,  John  Saol- 
nier,  John  Morris,  James  Brady  ({j;),  John  Lohra,  David  Lapsley, 
Jonathan  Bunting,  Peter  Deal,  John  Hay  ward  {Xt  t)  Anthony  Cuthbert, 
Naphthali  Hart,  Frederick  Piper  {I^jY*  the  names  of  the  jurors  were 
subscribed  thereto. 

.  T1>  this  was  subjoined  the  .  following  ^^  note  ;  those  jurors  whose 
names  are  marked  thus  {XX)  ^^  not  think  that  the  defendant's  should  be 
cleared  of  the  guilt.'' 

It  was  submitted  to  the  court  without  argument,  whether  this  find- 
ing was  sufiScient  or  not. 

The  court,  in  the  absence  of  the  chief  justice,  declared  their  opin- 
ion,  that  the  issue  was  substantially  found  ttna  voce.  All  the  jurors 
assented  to  the  verdict,  when  they  appeared  in  court ;  and  the  sugges- 
tions of  the  three  jurors  concerning  the  defendant's  guilt  is  at  most 
but  surplusage. 

Judgment  for  the  defendant. 


"♦>•• 


John  Dbscamps  against  Stephen  Dutihl  and  Wachsmuth. 

The  court  will  direct  a  yerdict  to  be  entered  on  a  particular  count,  where  no  eTidenee 
has  been  given  on  the  bad  or  inconaistent  counts. 

Mr.  Phillips  for  the  plaintiff  moved  for  leave  to  enter  his  verdict  on 
the  second  count  in  the  declaration,  to  which  the  evidence  was  immedi- 
ately applicable. 

The  declaration  consisted  of  three  counts  ;  the  first  and  second  weYe 
laid  in  different  ways  in  special  assumpsit ;  the  third  count  was  for 
money  had  and  received.  The  money  received  was  said  to  have  been 
received  since  the  commencement  of  the  suit 

Mr.  Duponceau  for  the  defendants,  opposed  the  motion.  Evidence 
was  given  on  the  money  count,  and  all  the  transactions  between  tiie 
parties  were  gone  into,  and  submitted  to  the  jury.  However  hard  the  Yet" 
diet  may  be,  the  defendants  are  willing  to  acquiesce  therein,  and  are 
ready  to  pay  the  damages  and  costs.  The  practice  of  allowing  verdicts 
0   be  entered  on  a  particular  count,  where  a  general  verdict  has  been 


I 
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rendered,  only  holds,  where  there  has  been  a  bad  or  inconsistent  count, 
on  which  judgment  might  be  arrested,  and  not  where  any  evidence  ha« 
been  given  on  such  oount  however  vicious.  But  the  object  of  the 
plaintiff  here,  is  to  lay  a  ground  for  bringing  a  new  suit,  after  a  full 
hearing. 

Mr.  Justice  Smith,  before  whom  the  action  was  tried  on  the  30th 
Jane  last  reported  the  evidence ;  and  that  evidence  had  been  given  on 

the  money  count,  and  that  upon  a  full  hearing,  the  jury  had  found  a 

verdict  for  the  plaintiff  for  200  dollars  damages. 

By  the  court.  The  pratice  has  been  eorreotly  stated.  Tidd's  Pract. 
590.  Dublin  ed.  320.  It  was  introduced  to  serve  the  purposes  of  jus- 
tice, where  no  evidence  has  been  adduced  on  the  defective  count.  But 
here  the  jury  have  formed  their  verdict  on  the  whole  matter,  and  the 
count  is  not  bad  or  inconsistent.     Granting  the  motion  would  tend  to 

harrass  the  defendants. 

Motion  denied. 


mm  %  << 


Jacob  Snyder  and  wife  against  S/lm0el  Castor  adm'r.  of  Georqb 

Castor,  deceased. 

On  a  motion  for  a  rule  to  show  cause,  depositions  on  the  adverse  side  will  not  be  re- 
oelTod. 

Part  of  a  tract  of  land  could  not  be  levied  on  by  a  sheriff  legally  since  the  act  of  1106^ 
nor  since  the  act  of  March  21,  1806.  Nor  could  an  adi&iistrator  agree  to  such  a 
levy. 

Motion  for  a  rule  to  show  cause,  why  the  levy  and  inquisition  held 
under  the  execution  should  not  be  set  aside.  The  fieri  facias  was 
returnable  to  July  term  1807,  and  was  levied  on  30  acres,  more  or  less^ 
of  land,  situate  near  the  Oxford  road,  eight  miles  from  Philadelphia* 

The  lands  were  condemned  by  an  inquisition,  taken  in  the  oity 
on  Saturday  the  25th  July  ;  but.  when  the  same  was  returned  into  the 
prothonotary's  office  did  not  appear,  A  bond  had  been  given  by  the 
administrator  to  the  sheriff,  for  the  amount  of  the  damages  and  costs,dated 
80ch  September  1807,  payable  on  the  14th  November  following,  one 
month  before  the  sitting  of  the  court  in  Bank.  The  motion  was  grounded 
on  the  affidavit  of  the  administrator,  that  the  30  acres  levied  on,  were 
part  of  a  larger  tract  of  200  acres,  which  had  been  many  years  in  the 
family  of  the  deceased. 

The  deposition  of  George  Facundus,  the  sub-sheriff,  was  offered  to 
the  court  on  the  part  of  the  plaintiff,  tending  to  show  an  acquiescence 
in  the  levy  by  the  defendant ;  but  the  court  refused  the  same  in  the  pre- 
sent stage  of  the  proceedings.    When  the  rule  applied  for  is  granted 
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upon  proper  grounds  shown,  the  adverse  party,  with  his  depositions, 
will  be  fally  heard. 

Rule  to  show  cause. 

On  the  hearing  upon  this  rule,  it  appeared  that  when  Facundus  served 
the  execution,  it  was  made  known  to  the  defendants,  and  that  he  had 
given  him  several  notices  of  holding  an  inquisition  upon  the  land.  That 
he  never  complained  of  want  of  notice ;  and  that  the  usual  mode  of 
notifying  the  taking  of  such  inquisitions,  is  by  putting  up  notices  in  the 
offices  of  the  prothonotary  and  sheriff. 

Mr.  IngersoU  for  the  defendant  urged,  that  the  present  levy  was  in 
direct  opposition  to  the  act  of  21th  March  1806,  7  St.  Laws  566,  the 
11th  section  whereof  directs,  that  not  less  than  one  whole  tract  or  lot 
of  land,  with  the  appurtenances,  shall  be  levied  on,  in  defect  of  personal 
estate  ;  and  that  notice  shall  be  given  of  the  time  of  holding  the  inquisi- 
tion. 

Messrs.  Hopkinson  and  S.  Levy  for  the  plaintiff  contended,  that  the 
present  application  was  merely  to  effect  delay  and  produce  expense.  A 
venditioni  exponas  has  issued,  returnable  to  this  term  ;  and  the  sher- 
iff, without  proceeding  to  a  sale,  has  raised  the  damages,  interest  and 
costs  upon  the  defendant's  bond  voluntarily  given.  The  defendant 
comes  too  late  ;  he  might  have  applied  at  the  last  July  term,  erected 
under  the  late  act  of  10th  April  1807.  8  St.  Laws  249,'  §  8.  Though 
the  judge  who  then  attended,  might  not  be  able  to  decide  finally  on  the 
supposed  error,  yet  he  might  grant  rules,  and  make  all  necessary  orders 
preparatory  to  the  hearing.  This  is  analogous  to  the  case  of  an  exe- 
cutor sued,  not  pleading  judgments  against  him ;  when  missing  the  op* 
portunity,  he  loses  it  forever.  1  Ld.  Raym.  594.  A  strong  case  is 
there  put  of  Gilbum  v.  Rack,  2  Sid.  12,  where  a  judgment  of  debt  was 
given  against  tenant  in  tail,  who  died,  and  the  lands  intailed  descended 
to  the  issue  ;  a  scire  facias  was  brought  against  the  heir  and  terre* 
tenant,  and  the  heir  warned  :  and  judgment  had  against  him  by  defaolti 
estops  him  from  saying  that  he  was  a  tenant  in  tail.  The  same  case 
is  cited  in  2  Ld.  Raym.  1051.  2  Stra.  782.  Where  there  is  error,  the 
party  must  point  it  out,  aud  take  advantage  of  it  in  due  time.  2  Ld. 
Raym.  885.  A  motion  to  quash  a  foreign  attachment,  must  be  made 
at  the  term  to  which  it  is  returnable.     2  Dall.  79. 

But  at  most,  the  levy  by  the  sheriff's  officer  was  only  a  void* 
able  act.  The  defendant  has  acquiesced  therein,  and  by  giving 
his  bond,  has  made  the  debt  his  own.  A  voidable  act  may  be 
made  good  by  the  subsequent  conduct  of  the  party.     Co.  Lit.  215,  a. 
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Flowd.  136.  An  infant  seals  a  lease,  bat  being  of  full  age  before  the 
rent  day  became,  and  not  waiving  the  land,  he  was  liable  for  the  rent. 
Cro.  Jac-  320,  BulL  177, 

The  inquisition  is  directed  to  be  held  on  the  premises  in  execution 
by  the  late  act,  ^'  if  required  by  the  defendant  or  his  agent."  He 
is  therefore  to  do  the  first  act,  *^  of  which  notice  shall  be  given;"  the 
claose  directs  the  proceeding  to  be  according  to  the  existing  laws,  re- 
ferring to  the  act  of  1705,  and  the  notices  in  the  public  offices  are 
conformable  to  the  usual  practice  in  such  cases. 

MrlngersoU  in  reply.  The  present  application  is  not  too  late.  The 
inquisition  was  taken  on  Saturday  evening,  and  the  court  sat  upon  the 
Mondey  following.  Before  any  default  can  be  ascribed  to  the  defend- 
ant, it  should  have  been  shown,  that  the  Ji.  fa*  and  inquisition  were  re- 
tamed  at  the  last  July  term.  It  is  incumbent  on  the  plaintiff  to  prove 
the  affirmative  hereof ;  and  it  does  not  lie  on  the  defendant  to  show  it 
negatively. 

Sat  if  we  had  then  applied,  what  redress  could  have  been  given  ? 

It  is  admitted,  that  the  judge  who  sat,  could  not  have  decided  on  the 
application,  but  merely  make  preparatory  rules  ;  so  that  in  such  case, 
we  should  have  been  precisely  in  the  same  state,  in  which  we  now  are. 
If  there  had  even  been  a  sale,  we  might  now  well  move  against  it,  the 
law  being  imperative.  There  is  no  ground  from  whence  acquiescence 
can  be  inferred.  The  defendant  early  objected  to  the  improper  levy  ; 
and  though  an  individual  owning  the  premises  levied  upon,  might  have 
agreed  thereto,  yet  it  was  not  competent  to  an  administrator  acting  for 
other  persons,  to  conclude  them  by  such  an  agreement.  The  bond  was 
given  to  prevent  all  embarrassments  on  the  part  of  the  sheriff,  and  was 
recommended  by  counsel. 

Antecedent  to  the  late  act,  the  court  would  have  interposed  on  such 
a  levy  of  80  acres,  part  of  a  tract  of  200  acres.  The  sale  would  have 
ess&tially  injured  the  residue  of  the  tract.  But  the  legislature  have 
provided  for  the  very  case,  and  no  difficulty  can  now  exist  on  the  sub- 
ject. Notice  is  also  to  be  given  of  holding  the  inquisition.  It  must 
be  held  on  the  premises,  if  required  by  the  defendant  or  his  agent.  But 
there  may  be  a  long  interval  between  the  time  of  levy  and  taking  the 
inquisition.  And  how  is  the  defendant  to  be  apprised  of  the  latter 
time  ?  To  effectuate  the  intentions  of  the  legislature,  notice  must  be 
giyen  to  the  defendant,  when  the  inquisition  is  not  held  upon  the  land. 

By  the  court.  The  objection  urged  against  the  present  application 
is,  that  it  comes  too  late,  and  that  there  has  been  an  acquiescence  in 
the  acts  of  the  sheriff,  so  as  to  take  the  case  oat  of  the  late  law.     But 
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we  are  far  from  being  satisfied,  that  the^ri  faciaa  was  returned  in 
July  term  last ;  and  unless  this  was  the  case,  there  is  no  ground  for 
the  objection.  At  all  events,  the  sitting  judge  oould  not  have  set  aside 
the  levy.  It  is  true,  he  might  have  stayed  the  proceedings,  and  granted 
rules  preparatory  to  the  final  hearing.  This  however  would  not  ex- 
pedite the  business,  but  would  leave  the  parties  as  we  now  find  them. 

Giving  the  bond  could  be  considered  in  no  other  light,  than  as  a 
prudential  step  under  existing  circumstances.  The  administrator  could 
not  without  a  breach  of  hie  duty,  have  assented  to  an  illegal  act 
tending  to  prejudice  those  for  whom  he  was  intrusted.  But  we  have 
no  evidence  of  any  such  agreement. 

Under  the  old  act  of  1705,  this  court  would  not  have  suffered  the 
levy  of  a  parcel  of  a  distinct  tract  of  land,  by  the  sheriff ;  because  it 
would  tend  to  defeat  the  provisions  of  that  law,  and  would  be  injurious 
as  well  to  other  creditors  as  the  debtor.  The  present  case  is  clearly 
within  the  words  and  spirit  ofthe  law  of  21st  March  1806  :  and  con* 
sequently  the  levy,  inquisition  and  venditioni  exponas  must  be  set 
aside  and  quashed. 


*»  •  #< 


William  Tubnbull,  JohnHoleer  and  Petkr  Marmie,  who  survived 

Daniel  Bbitt,  against  Jambs  O'Hara. 

A  judge  at  Niei  Prinp,  who  determineB  a  qu68ttoii  of  OTidence,  but  reserves  the  point,  is 

not  precluded  from  sitting  in  bank  on  the  argument 
Upon  reserved  points,  argued  with  a  motion  for  a  Bew  trial  on  the  merits,  the  plaintiiTs 

counsel  begins  and  concludes  the  argument. 
The  declarations  of  an  agent  may  be  given  in  evidence,  to  corroborate  or  discredit  other 

declarations  which  have  boon  proved ;  but  what  he  has  said  not  acting  iu  his  ageucj 

cannot  be  received  to  establish  any  independent  fact 
New  trial  wUl  not  be  granted,  where  the  cause  is  submitted  to  the  jury  on  the  credilHii- 

tj  of  testimony :  nor  where  motion  is  founded  on  the  discovery  of  evidence^  which  it 

was  the  fault  of  the  party,  that  he  did  not  produce  at  the  trial. 

Motion  for  a  new  trial,  grounded  on  the  merits  of  the  case,  and  on 
two  points  reserved. 

The  cause  was  tried  before  Mr.  Justice  Smith,  at  a  court  of  Nisi 
Prius  held  on  the  2d  December  1807,  when  a  verdict  passed  for  the 
plaintiffs  for  27,707  dollars  and  87  cents  ;  and  two  questions  of  evi- 
dence were  reserved  at  the  trial. 

Tilghman,  C.  J.  declined  sitting  on  lihe  argument,  having  been  con- 
cerned as  counsel  for  the  defendant,  unless  the  same  became  absolute- 
ly necessary  for  the  purposes  of  justice. 

Brackenridge  J.  was  also  averse  from  sitting,  having  given  testimony 
for  the  defendant  on  the  trial,  and  from  some  peculiar  circumstances 
existing  between  himself  and  Mr.  Tumbull. 

It  was  then  insisted  by  the  defendant's  counsel^  that  Smith  J. 
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conld  not  legally  sit  on  the  present  argument ;  and  the  case  was  com- 
pared to  that  of  an  appeal  fron  the  Oirenit  Court,  in  the  decision 
whereof  it  was  not  competent  to  the  judge  who  sat  in  the  Circuit  Court, 
to  give  an  opinion. 

But  the  chief  justice  declared,  that  the  uniform  practice  both  in 
England  and  this  state  had  ever  been,  for  the  judges  who  had  tried 
causes,  to  sit  afterwards  in  judgment  on  the  points  reserved. 

Yeates,  J.  concurred  therein,  and  said  that  previous  to  the  passing 
of  the  Circuit  Court  law  on  the  20th  March  1779,  such  had  been  the 
constant  usage,  on  trials  at  the  Courts  of  Nisi  Prius.  4  St.  Laws  862. 

Brackenridge,  J.  afterwards  consented  to  sit  during  the  argument. 

The  defendant's  counsel  then  contended  on  the  point  of  order,  that 
they  had  the  right  to  begin  and  conclude  the  argument. 

Yeates,  J.  On  a  motion  for  a  rule  to  show  cause  why  a  new  trial 
should  not  be  granted,  or  on  a  motion  for  a  new  trial  where  the  merits 
are  fully  gone  into,  the  party  moving  begins  and  concludes :  but  under 
the  24th  rule  of  practice  of  this  court,  in  arguing  the  points  reserved, 
the  plaintiff's  counsel  begins  the  argument.  If  the  grounds  of  the 
motion  are  separated,  we  can  pursue  this  order  ;  but  if  they  are  blend- 
ed together  in  one  argument,  in  order  to  save  time,  I  do  not  see  how 
we  can  counteract  the  settled  rule  of  the  court. 

Smith  and  Brackenridge,  Justices  concurred ;  and  the  counsel  agreed 
to  make  one  argument  of  it. 

Smith,  Justice,  reported  the  evidence  given  upon  the  trial  before 
him.  It  was  veiy  lengthy,  and  consisted  chiefly  of  depositions,  letters, 
drafts,  and  other  written  documents.  Mr.  Justice  Brackenridge  alone 
was  personally  examined  as  a  witness.  So  much  only  of  the  evidence 
is  detailed  here,  as  will  furnish  a  general  idea  of  the  facts,  on  which 
the  reserved  points  were  founded. 

It  was  an  action  for  money  had  and  received  to  the  plaintiff's  use, 
and  was  grounded  on  a  special  contract  made  by  the  plaintiff's  with 
General  Henry  Ejiox,  in  behalf  of  the  board  of  treasury  of  the  United 
States,  on  the  29th  May  1787,  for  the  supply  of  certain  rations  at 
fort  St.  Yincennes,  by  the  30th  June  following.    At  the  time  of  mak 
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ing  this  contract,  the  plaintiffs  had  the  general  contract  for  the  supply 
of  the  western  troops :  and  one  John  Bradshaw  was  employed  as  their 
agent  and  commissary  under  that  contract.  He  purchased  and  laid  in 
the  greater  part  of  the  rations  specially  contracted  for ;  but  whether 
he  acted  therein  for  the  plaintiffs  or  the  defendant,  formed  the  great 
subject  of  dispute.  The  abstracts  were  made  out  in  the  name  of  the 
defendant,  and  delivered  by  the  commanding  officer  to  Bradshaw  for 
his  security.  The  defendant  afterwards  received- $13, 833^^,  the 
amount  of  the  abstracts  from  the  treasury ;  and  for  this  sum,  with  the 
interest  due  thereon,  the  present  action  was  brought. 

Each  of  the  parties  claimed  Bradshaw  as  their  agent,  and  gave  a 
great  variety  of  testimony  in  support  of  their  respective  pretensions, 
much  of  which  was  contradictory  and  could  not  possibly  be  reconciled. 
Bradshaw  was  since  dead. 

The  first  reserved  point  was,  whether  a  certain  small  book,  contain- 
ing  a  written  statement  in  the  hand- writing  of  the  said  Bradshaw,  of 
facts  which  had  taken  place  as  to  the  furnishing  of  the  rations,  and 
which  had  been  made  by  him  upon  a  suit  which  he  had  brought  against 
one  David  Duncan,  who  had  been  connected  with  O'Hara^  should  be 
received  in  evidence  ?    A  reference  had  been  entered  into  in  that  suit. 

This  testimony,  Judge  Smith  refused  to  admit  for  the  following 
reason.  Because  he  apprehended  the  said  statement  was  made  to  be 
laid  before  referees  in  a  suit  brought  by  Bradshaw  against  Duncan ; 
and  it  did  not  appear  that  it  ever  was  laid  before  the  referees ;  if  it 
had,  the  plaintiffs  here  had  no  notice  of  that  action  or  reference  ;  nor 
was  it  in  proof,  that  if  Bradshaw  had  been  their  agent  as  commissary, 
he  had  any  authority  from  them  to  bring  the  action,  or  enter  into  the 
reference.  Besides,  the  action  was  brought  and  supported  on  the 
ground,  that  Bradshaw  was  not  the  agent  of  the  plaintiffs,  but  the  a- 
gent  of  the  defendant.  Shall  therefore  the  statement  of  Bradshaw  in 
the  capacity  of  agent  for  the  defendant,  be  given  in  evidence  againat 
the  now  plaintiffs  by  the  present  defendant  ?    Surely  not. 

Afterwards  in  the  course  of  the  trial,  the  plaintiff's  counsel  offered 
to  give  in  evidence,  a  certain  letter  bearing  date  June  8th,  1789,  from 
the  said  Bradshaw  to  the  plaintiffs  ;  wherein  he  expresses  his  wonder, 
that  O'Hara  should  pretend,  he  had  supplied  the  rations,  inasmuch,  as 
his  boat  with  provisions  did  not  arrive  at  St.  Yincennes  until  Septem- 
1787.  He  deplores  his  embarrassments,  in  consequence  of  his  drafts 
in  favor  of  those  who  had  furnished  the  supplies,  not  being  honored  ; 
and  declares,  that  he  will  retain  the  abstracts  until  the  bill  holders 
should  be  fully  paid,  &c.  &c. 
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Judge  Smith  permitted  this  letter  to  go  to  the  jury.  Whether  this 
letter  was  evidence  in  the  abstract,  he  deemed  it  annecessary  to  give 
any  opinion.  Bat  as  the  defendant  had  given  evidence  of  Bradshaw's 
declarations  to  Judge  Brackenridge,  this  letter  was  evidence  to  con- 
tradict those  declarations ;  and  for  that  purpose  only,  he  held  the  evi* 
dence  to  be  admissible. 

Messrs.  Rawle  and  Hopkinson  for  the  defendant,  now  contended, 
that  every  objection  which  could  be  urged  against  receiving  the  state- 
ment of  Bradshaw  in  evidence,  held  with  equal  force  against  the  latter  ; 
consequently  the  decision  in  either  the  one  case  or  the  other,  must 
have  been  wrong.  The  plaintiffs'  counsel  had  without  opposition,  per* 
mitted  the  verbal  declarations  of  Bradshaw  to  other  witnesses  at  differ* 
ent  times  respecting  his  agency,  to  be  given  in  evidence ;  and  why 
should  not  his  written  declarations  to  the  same  effect  be  also  received? 
Could  any  line  of  discrimination  be  drawn  between  such  unwritten  and 
written  testimony }  The  plaintiffs  considered  him  as  their  agent,  and 
in  that  capacity,  his  declarations  were  evidence  against  them,  made 
either  in  speech  or  writing.  1  Stra.  527.  1  Espin.  Rep.  142.  Any 
acknowledgment  in  the  hand- writing  of  the  agent  is  as  good  evidence  as 
if  made  by  the  party  himself.  3  T.  R.  454.  So  of  one  in  the  employ- 
ment of  another  as  an  usher.  2  Espin.  Rep.  692.  So  confession  of 
an  escape  by  an  under  sheriff  is  evidence  against  the  sheriff.  1  Ld. 
Baym.  190.  Even  a  letter  of  a  nominal  plaintiff  had  been  received  in 
evidence.  7  T.  R.  668.  Bradshaw  must  be  considered  either  as  an 
agent  or  a  witness.  If  he  is  viewed  in  the  latter  character,  his  dec- 
larations at  other  times,  may  be  shown  to  corroborate  or  invalidate  his 
testimony. 

To  this  it  was  answered  by  Messrs.  E.  Tilghman  and  Dallas  for 
the  plaintiffs  that  they  fully  conceded,  that  the  declarations  of  a  party 
oral  or  written  may  be  given  in  evidence  against  him  ;  and  so  those 
of  one  who  represents  him,  provided  they  are  made  in  his  representa- 
tive character.  Thus,  a  master  is  liable  to  answer  for  any  damages 
arising  to  another,  for  any  negligence  of  his  servant  acting  in  his 
emiploy ;  but  not  for  a  willful  act  of  the  servant,  done  without  the 
direction  or  assent  of  such  master.  1  East  106.  No  master  is  char- 
geable with  the  act«  of  his  servant,  but  when  he  acts  in  execution  of 
the  authority  given  him.  lb.  108.  Salk.  282.  The  plaintiffs  objected 
to  the  little  book  containing  the  statement  going  to  the  jury,  because 
it  was  the  declaration  of  a  person  not  on  oath,  whom  the  defendant 
would  consider  as  his  agent ;  though  for  the  purpose  of  introdacing 
this  testimony  he  would  be  willing  to  call  him  the  agent  of  the  plain- 
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tifis  for  the  moment.  At  the  time  of  making  diia  etatement,  he  was 
the  mere  obligee  in  abend  given  by  Duncan  to  him,  not  the  agent  of  the 
plaintiffs,  nor  acting  in  their  servioe.  Dancan  had  been  guilty  of  a 
gross  misrepresentation  to  the  commanding  officer,  that  O'Hara  had 
paid  all  the  drafts  of  Bradshaw  for  the  supplies  furnished,  and  had 
thereby  procured  the  abstracts  to  be  issued  in  his  name,  though  retain- 
ed by  Bradshaw.  He  afterwards  deliyerd  them  up,  on  receiving  a 
bond  to  take  up  certain  outstanding  bills,  and  the  obligors  having  made 
default  therein,  a  suit  had  been  brought  thereupon.  Could  then  this 
unknown  statement  in  an  unauthorized  action,  adverse  to  the  interests 
of  the  plaintiffs,  operate  against  them?  Could  Bradshaw,  when  he 
made  it,  be  said  to  be  acting  in  the  capacity  of  their  agent  ? 
It  has  been  objected,  that  we  suffered  his  oral  declarations  to  go  to  the 
jury.  But  how  will  this  avail,  in  the  legal  question  ?  Admissions  of 
the  parties  do  not  form  the  law.  The  propriety  of  a  decision  as  to 
evidence  cannot  possibly  be  tested  by  the  effect  such  testimony  may 
have  when  all  the  circumstances  of  the  case  have  been  fully  developed. 

On  the  second  reserved  point,  there  can  be  no  difficulty.  If  Brad- 
shaw had  been  examined  upon  oath,  he  might  have  been  discredited 
by  his  letter,  stating  contrary  facts  ;  a  multo  fortiori  where  his  oral 
declarations  have  been  shown  in  evidence  by  the  adverse  party.  His 
assertions  to  two  witnesses  have  been  proved  by  these  two  witnesses  on 
the  part  of  the  defendant ;  and  it  was  competent  to  the  plaintiffs  to 
show  his  written  assertions  utterly  repugnant  thereto,  in  order  to  in- 
validate the  effect  of  such  testimony. 

Together  with  these  reserved  points,  the  counsel  on  each  side,  on 
the  motion  for  the  new  trial  upon  the  merits,  went  with  much  ability 
into  a  minute  detail  of  the  evidence,  which  had  been  given  ;  but  their 
several  arguments,  tending  to  show  that  the  verdict  was  conformable 
or  contrary  to  the  evidence,  are  here  omitted,  being  rendered  unneees- 
saiy  by  the  grounds  of  the  decision. 

Before  the  argument  was  closed,  the  defendant's  counsel  produced 
the  certificates  of  two  physicians  at  Pittsburgh,  stating  the  illness  of 
the  defendant  in  the  month  of  October  last,  which  continued  with  some 
intermissions  until  the  present  month  of  December  ;  likewise  the  affi- 
davit of  the  defendant  himself,  stating  that  he  had  attended  the  trial 
of  the  cause  six  or  seven  times ;  that  he  was  prevented  by  indispo- 
sition from  attending  at  the  last  court  of  Nisi  Prius,  having  been 
ill  in  October  last  and  continuing  ill  until  the  10th  December  instant ; 
that  for  certain  reasons,  he  believed  Mr.  Justice  Brackenridge  who 
was  to  hold  the  court   of  Nisi  Prius,  would  not  sit  on  the   trial    of 
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the  canse ;  that  he  holds  in  his  possession  at  Pittsburgh  certain  bills 
and  drafts,  which  he  now  considers  to  be  material  testimony  in  the 
investigation  of  the  merits  of  the  case  ;  and  that  he  verilj  believes, 
that  there  is  a  balance  due  to  him  from  the  plaintiff  and  not  on  the 
other  side. 

These  facts  were  also  urged  as  grounds  of  a  new  trial ;  and  the 
largeness  of  the  sum  found  due  to  the  plaintiffs,  and  the  reasonable 
probability  that  justice  had  not  been  done  by  the  verdict,  were  strong- 
ly insisted  upon  by  the  defendant's  counsel.  They  were  answered 
on  the  part  of  the  plaintiffs. 

The  case  was  continued  three  days  under  advisement,  and  the 
opinion  of  the  court  was  delivered  by 

Yeates,  J.  The  case  comes  before  the  court  on  two  points,  reserved 
by  Judge  Smith  upon  the  trial,  accompanied  by  a  motion  for  a  new 
trial,  the  verdict  being  alleged  to  be  against  evidence. 

The  first  question  which  presents  itself  for  solution  is  whether  the 
small  book,  containing  a  written  statement  made  by  John  Brflkdshaw, 
in  the  suit  brought  by  him  against  David  Duncan,  should  have  been 
received  in  evidence  at  the  trial  ? 

It  is  headed  ^^  Bradshaw's  Case,"  and  is  without  date.  It  contains 
in  the  conclusion  the  following  query  :  Query,  Is  not  Mr.  Duncan 
liable  for  damages  for  breach  of  covenant ;  for  damages  on  protested 
bUls  ;  for  false  imprisonment  ? 

It  appears  evidently  to  me  to  be  the  state  of  his  (Bradshaw's  )  case 
to  be  submitted  to  counsel ;  and  it  is  admiitted  that  he  died  before  the 
trial  at  Nisi  Prius. 

From  a  review  of  the  evidence  igiven  to  the  court  and  jury,  pre- 
vious to  the  offer  of  this  book,  it  appears,  that  the  plaintiffs,  as  well 
as  the  defendant,  insisted,  that  Bradshaw,  in  the  supply  of  rations 
furnished  for  that  portion  of  the  army,  which  was  to  march  to  Post 
St  Vincennes,  in  pursuance  of  ^the  resolutions  of  congress,  transacted 
that  business,  as  their  agent  respectively,  and  brought  forward  depo- 
sitions and  other  testimony  in  support  of  their  several  adverse  al- 
legations. It  certainly  formed  the  most  material  consideration  in  the 
decision  of  the  question  by  the  jury. 

Was  then  this  written  statement  admissible  in  evidence  ?  It  is 
agreed,  that  if  Bradshaw  had  ^been  living,  and  was  produced  by  the 
defendant  as  a  witness  on  the  trial,  he  could  not  be  received  as  such 
without  being  sworn  or  affirmed  ;  and  further,  that  any  declarations 
either  oral  or  written,  which  he  had  made,  might  be  given  in  evidence 
on  the  one  side,  to  show  his  consistency  in  support  of  his  testimony,  or, 
on  the  other  side,  to  discredit  it  by  showing  he  had  spoken  differently 
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of  the  same  transaction.  Bat  it  has  been  contended  on  the  part  of  the 
defendant,  that  as  the  declarations  of  a  party  may  be  giren  in  e?i- 
dence,  so  also  may  those  of  his  agent.  If  this  statement  had  beea 
made  by  the  order  or  direction  of  the  plaintiffs,  it  would  be  good  evi- 
dence. But  of  this  there  is  no  proof  nor  even  suggestion.  Indeed  it 
was  sworn  on  the  trial,  that  in  tiie  suits  of  Bradshaw  against  Duncan, 
and  e  contra y  no  notice  was  giyen  to  the  plaintiffs^  or  either  of  them^ 
to  exhibit  their  claims. 

If  Bradshaw  is  deemed  the  agent  of  the  defendant,  he  could  not 
give  his  declarations  in  evidence,  made  long  after  the  transaction  of 
the  business  of  the  agency,  so  as  to  affect  the  interests  of  third  per- 
sons. The  agency  was  in  June  1787,  and  the  report  of  the  referees 
in  the  suit  against  Duncan  was  dated  15th  March  1790. 

That  action  was  grounded  on  a  bond,  conditioned  for  the  payment 
of  certain  enumerated  outstanding  drafts,  made  by  Bradshaw,  on  his 
surrender  of  the  abstracts  to  Duncan.  Although  Bradshaw  was  then 
adverse  to  Duncan  and  O'Hara,  yet  his  demand  was  hostile  to  the  in- 
terests of  the  now  plaintiffs.  The  only  plausible  ground  then  on  which 
the  defendant  could  introduce  this  book  as  evidence  is  that  Bradshaw, 
when  he  penned  his  statement,  acted  in  his  representative  character  as 
agent  of  the  plaintiffs,  and  in  the  line  of  his  consequent  duties,  and 
therefore  it  must  be  considered  as  their  act.  But  this  I  cannot  accede 
to,  because  he  was  not  then  in  that  capacity  ;  and  moreover,  the  de- 
fendant's counsel  assume  a  ground  which  they  have  contested /o/t> 
virzbus  both  during  the  trial  and  the  present  argument,  as  to  the 
agency  of  Bradshaw  in  purchasing  the  supplies.  They  cannot,  for  the 
purpose  of  giving  evidence,  affirm  and  disaffirm  a  fact  in  the  same 
breath  with  any  degree  of  consistency.  I  am  therefore  of  opinion,, 
that  Judge  Smith  did  right  in  overruling  this  testimony.  It  was 
offered  as  proof  of  an  independent  fact,  not  in  corroboration  or  de- 
traction of  the  former  declarations  of  Bradshaw. 

The  second  reserved  point  is,  whether  a  certain  letter,  bearing  date 
June  8th,  1789,  from  the  said  John  Bradshaw  to  the  now  plaintifis, 
would  have  been  received  in  evidence  ? 

This  letter  amongst  other  things,  stated  the  diffculties  Bradshaw 
WAS  under,  in  consequence  of  the  protest  of  his  drafts  in  favor  of  the 
persons  who  furnished  the  supplies  for  the  expedition  to  Post  St.  Yiu- 
cennes,  and  his  'assurance  to  the  bill  holders,  that  he  would  keep  the 
abstracts  until  the  fullest  satisfaction  was  made  to  them.    It  points 
out,  that  the  abstracts  were  made  out  in  O'Hara's   name,  in  conse- 
quence of  Duncan's  having  wrote  to  general  Harmer,  that  he  had  paid 
all  his  drafts  ;  and  expresses  his  earnest  desire  that  the  plaintiffs  should 
so  arrange  the  business  as  to  enable  them  to  take  up  bis  drafts. 
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Before  this  testimony  was  offered,  evidence  was  given  on  both  sides 
of  the  declarations  of  Bradshaw  respecting  his  agency,  each  party  con- 
tending that  they  had  severally  made  out  their  case,  that  he  was  their 
respective  agent.  A  variety  of  circumstances,  as  well  as  positive  proof, 
were  relied  on  by  each  of  the  parties,  tending  to  evince  the  amount  of 
the  bills  taken  up  by  the  plaintiffis  and  defendent  respectively  ;  but  on 
neither  side  was  it  insisted  that  they  had  taken  up  the  whole  of  the 
outstanding  biUs.  Judge  Smith  did  not  determine  the  abstract  ques- 
tion, that  this  letter  was  evidence  of  independent  facts  ;  but  as  the  de- 
fendant had  given  evidence  of  Bradshaws  declarations,  the  plaintiffs 
were  at  liberty  to  give  in  evidence  this  writing  to  contradict  those  dec- 
larations.    I  see  no  reason  to  dissent  from  that  decision. 

Bradshaw  was  pressing  to  wind  up  his  agency.  While  his  bills  re- 
mained unpaid,  the  business  respecting  the  supply  of  rations  was  res 
in/ecla  ;  and  upon  the  same  principle,  that  the  declarations  of  a  wit- 
ness are  admissible  either  to  corroborate  or  impair  the  force  of  his  tes- 
timony, might  his  expressions,  either  oral  or  written,  he  received  dur- 
ing his  agency,  either  on  the  one  hand  to  strengchen,  or  on  the  other 
hand  to  take  off,  the  effect  of  other  declarations  made  on  the  same 
subject. 

Having  thus  disposed  of  the  two  reserved  points,  I  proceed  to  con- 
sider the  general  outline  of  the  evidence  adduced  on  the  trial.  I  will 
not  affect  to  say  that  I  have  been  able,  since  the  argument,  to  exam- 
ine minutely  the  mass  of  evidence  which  was  exhibited  to  the  jury. 
With  all  my  exertions  I  have  found  the  time  allotted  to  me  to  be  too 
short  to  accomplish  this  object.  But  I  have  carefully  purused  such 
documents  as  appeared  to  me  to  be  most  material. 

It  appeared  then  undeniably,  that  in  pusuance  of  a  resolution  of 
congress,  a  contract  was  fairly  made  between  the  board  of  treasury, 
through  the  instrumentality  of  the  secretary  at  war,  with  Turbull, 
Marmie  and  Co.  to  supply  300  men  with  rations  for  duree  months,  on 
an  expedition  to  Post  St.  Yincennes,  which  was  out  of  the  limits  of  the 
general  contract,  to  be  delivered  at  such  place  as  colonel  Harmer 
shoold  appoint,  on  or  before  the  30th  July  1787.  It  necessarily  fol- 
lows that  if  the  plaintiffs  performed  their  contract,  they  became  enti- 
tlek  to  all  the  profits  and  emoluments  consequent  thereon. 

The  defendants  who  had  obtained  the  new  general  contract,  was  in- 
formed by  the  secretary  at  war  of  this  special  agreement,  and  wrotb 
for  answer,  that  he  had  neither  right  nor  inclination  to  interfere  with 
the  plaintiffs.  The  plaintiffs  received  a  Virginia  warrant  for  $8000, 
on  accent  of  this  special  contract,  which,  not  being  paid,  they  after- 
wards received  $3000  from  the  treasury  board  in  lieu  thereof,  and 
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they  gaye  bond  with  security,  to  account  for  the  same  with  the  proper 
department.  This  bond  was  put  in  suit,  and  Turnbull  obtained  a  ver- 
dict and  judgment  thereon  in  his  f aror. 

By  the  deposition  of  general  Harmer  it  appears,  that  the  troops 
were  furnished  with  the  stipulated  rations  for  the  expedition  to  St. 
Vincennes  within  the  time  agreed  upon,  and.  at  the  place  appointed  by 
him.  The  abstracts  were  made  out  in  the  name  of  the  defendant,  and 
delivered  to  John  Bradshaw.  These  vouchers  afterwards  coming  to  the 
hands  of  the  defendant,  he  obtained  payment  of  $18,83dff  thereon 
from  the  treasury  of  the  union.  Whether  the  defendant  was  entitled 
to  retain  this  money,  or  whether  the  plaintiffs  were  entitled  to  recover 
it  from  him ,  with  interest  from  the  time  of  his  receipt  thereof,  (deduct- 
ing the '$3000  which  the  treasury  had  paid  them)  became  the  subject 
matter  of  inquiry  in  this  suit,  which  depended  on  a  single  point,  which 
of  the  parties  furnished  the  rations?  Or  in  other  words,  whether 
Bradshaw,  who  made  the  greater  part  of  the  purchases,  transacted  the 
business  as  the  agent  of  the  plaintiffs,  or  of  the  defendant  ? 

The  just  decision  of  this  much  disputed  question,  rests  on  a  great 
variety  of  facts  and  proofs  ;  the  minute  detail  whereof  I  have  found 
it  impracticable  to  make,  amid  the  hurry  of  other  official  duties  since 
the  argument ;  and  which  if  I  had  been  able  to  effect,  I  should  have 
deemed  unnecessary  upon  this  occasion.  It  has  unfortunately  hap* 
pened,  that  the  testimony  of  the  witnesses  is  contradictory  and  irrec- 
oncileable,  in  many  material  instances.  The  duty  of  the  jury  to  rec- 
oncile the  testimony,  and  the  rules  for  weighing  the  evidence,  where 
that  cannot  be  reasonably  done,  was  laid  down  to  the  jury,  fully  from 
the  books. 

The  charge  of  the  judge  on  the  most  careful  examination,  appears 
to  me,  to  be  correct  in  all  its  parts*  Except  as  to  the  reserved  points , 
the  counsel  themselves  admit,  that  the  case  went  fairly  to  the  jury. 
The  question  submitted  most  chiefly  turned  on  the  credit  whieh  the 
juiy  would  give  to  the  several  witnesses. ' 

Of  their  credibility,  thejury  were  the  exclusive  constitutional  judges. 
This  court  will  never  invade  their  province ;  although  I  trust  they  will 
firmly  assert  their  judicial  rights,  where  the  principles  of  law  have  been 
violated  by  a  jury  however  respectable,  or  where  the  weight  of  evi* 
dence  manifestly  preponderates  against  their  verdict.  Without  the  cau- 
tious and  discreet  exercise  of  the  controlling  power  of  the  court  in 
proper  cases,  justice  at  this  day  cannot  be  administered. 

The  jury  have  round  a  verdict  for  the  plaintiffs,  aCtw  a  foil 
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and  patient  bearing  :  and  the  cause  was  left  wholly  to  their  decision, 
u  a  mere  matter  of  fact.  The  judge  who  tried  the  suit,  is  not  dissat- 
isfied with  their  finding  :  it  was  not  contrary  to  his  charge.  It  must 
be  a  plain  case  indeed,  wherein  under  such  circumstances,  as  I  have 
mentioned,  I  should  conceive  myself  justified  in  giving  my  voice  for  a 
new  trial. 

The  indisposition  of  the  defendant  during  the  trial,  I  much  regret. 
Bat  the  testimony  of  Judge  Braokenridge  alone  was  giren  in  person  ; 
all  the  rest  consisted  of  depositions  and  written  exhibits.  As  to  the 
bills  and  drafts  in  the  defendant's  possession  at  Pittsburgh,  which  are 
now  supposed  by  his  affidavit  to  be  material,  I  cannot  consider  them  as 
grounds  for  awarding  a  new  trial ;  because  it  was  his  own  fault  that  he 
did  not  produce  them  at  the  trial ;  and  where  the  party  has  been  in  de« 
fault,  he  does  not  bring  himself  wi^in  the  rale  as  to  the  discoveiy  of 
new  evidence,  so  as  to  warrant  a  new  trial.  The  same  remark  is  refer* 
able  to  the  supposition  of  die  defeadant,  that  his  cause  would  not  come 
onto  trial,  before  the  judge  who  was  to  sit  at  Nisi  Prius,  according  to 
the  routine  of  official  duty. 

The  sum  found  due  by  the  vwrdict  is  certainly  large ;  and  if  there 
was  strong  reasonable  ground  to  bdieye,  that  injustice  had  been  done, 
the  court  would  interpose  and  direct  a  re-examination  of  the  case.  In 
the  language  of  the  late  chief  justice,  when  president  of  the  Court  of 
Common  Pleas,  2  Dall.  66,  66,  '^  the  important  right  of  trial  by  jury 
requires,  that  new  trials  should  nev«r  be  granted  without  solid  and  sub- 
staotial  reasons ;  otherwise  the  province  of  jury-men  might  often  be 
transferred  to  the  judges  ;  and  they  instead  of  the  jury,  would  bec(»ne 
the  real  triers  of  the  facts.  But  whenever  it  appears  with  a  reasonable 
certainty,  that  actual  and  manifest  injustice  is  done,  or  that  the  jury 
have  proceeded  on  an  evident  mistake  either  in  point  of  law  or  fact,  or 
eox^ary  to  strong  evidence,  or  have  grossly  misbehaved  themselves,  or 
given  evtravagant  damages,  the  court  wiU  always  give  an  opportunity 
by  a  new  trial,  of  rectifying  the  mistakes  of  the  fromer  jury,  and  of 
doing  complete  justice  to  the  parties. '' 

Applying  those  rules  to  the  case  under  consideration,  I  am  constrained 
to  overrule  the  motion  made  on  the  part  of  the  defendant 

Judgment  for  the  plaintiffs. 


« J 
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William  Govbtt  saccessor  to  Tssich  Francis,  late  treasurer  of  the 
Delaware  and  Schuylkill  Gaaal  Navigation,  against  John  Rbed  and 
Standlsh  Fobdb  (trading  under  the  firm  of  Rbbd  and  Fordb)  and 
Joseph  Ball. 

Awards  may  be  set  aside  for  error  in  law,  or  manifest  error  in  fact 
Men  having  a  lien,  may  relinquish  it  by  their  conduct 

This  suit  was  brought  on  a  note  for  2500  dollars  submitted  by  the 
defendants.  It  was  submitted  to  reference  and  the  referees  awarded 
to  the  plaintiff  $4424  and  16  cents  costs.  Seyeral  exceptions  were 
filed  to  the  report ;  but  upon  the  argument|  all  were  abandoned,  except 
the  one  following  in  these  words. 

The  defendants  were  entitled  to  receire  from  the  plaintiff  the  price 
or  yalue  of  a  body  of  land,  the  exact  quanity  of  which  is  not  ascer* 
tained  ;  but  which  was  admitted  by  the  plaintiff  before  the  referees,  to 
be  at  least  15  acres  and  19  perches,  and  to  have  been  contracted  for 
by  them,  at  the  rate  of  571.  10s.  Pennsylvania  currency  per  acre ;  and 
the  defendants  claimed  a  credit  by  way  of  set  off  against  the  plaintifl's 
demand  for  the  purchase  money  or  yalue  of  this  land  ;  which,  with  in- 
terest, would  have  amounted  to  almost  the  whole  sum  reported  by  the 
referees  in  favor  of  the  plaintiff ;  the  said  referees  mistaking  the  law 
and  the  right  of  the  defendants,  refused  to  give  them  a  credit  therefor. 

Upon  examination  of  the  referees,  and  the  evidence  which  was  ad* 
duced  to  them,  it  appeared  that  on  the  10th  April  1792,  when  this 
canal  company  were  incorporated,  (8  St.  Laws  272)  Robert  Morris  was 
seised  in  fee  of  a  large  tract  of  land  containing  270  acres,  through 
which  the  canal  was  afterwards  dug,  with  his  consent,  he  being  then 
the  president  of  the  said  company. 

On  the  80th  October  1794,  Morris  mortgaged  this  land,  including 
the  15  acres  and  19  perches  in  dispute,  to  the  Insurance  Company  of 
Pennsylvania,  to  secure  the  payment  of  $80,000  and  interest  on  the 
18th  October  1795. 

The  company  had  begun  in  1798  to  work  on  these  15  acres  and  19 
perches,  which  was  part  of  what  was  called  the  HQl  farm,  and  the  canal 
dug  therein  was  completed  in  June  1795. 

On  the  4th  January  1796,  Forde  and  Ball,  two  of  the  defendants, 
were  elected  directors  of  the  company ;  and  the  former  was  peculiarly 
active  in  superintending  the  workmen  at  the  canal,  and  managing  the 
concerns  of  the  stockholders.  Fordo  died  before  the  meeting  of  the 
referees,  and  his  death  was  suggested  on  the  record,  before  filing  of 
the  report. 
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On  the  15th  March  1796,  at  a  meeting  of  the  directors  of  the  canal 
company,  Morris  and  Forde  being  present  as  members  of  the  board, 
a  resolution  was  entered  into,  that  the  quantity  of  Morris's  land  occu- 
pied by  the  canal  should  be  ascertained  by  the  engineer,  in  order  that 
a  deed  might  be  prepared  for  the  same,  at  the  agreed  price  of  571. 
lOs.  per  acre. 

On  the  2l8t  March  1796,  a  judgment  was  entered  in  this  court  by 
the  Bank  of  Pennsylvania,  for  the  use  of  the  now  defendants,  against 
Robert  Morris,  for  $20,990. 

On  the  30th  June  1796,  at  a  meeting  of  the  directors  of  the  com- 
pany, Forde  being  present,  a  certificate  of  the  engineer,  Mr.  Weston, 
was  produced,  ascertaining  the  quantity  of  land  of  Mr.  Morris,  used 
for  the  canal  in  the  Hill  Farm,  to  be  15  acres  and  19  perches,  and  in  the 
Springetabury  farm  to  be  7  acres  69  perches.  Whereupon  it  was  re- 
solved, that  the  treasurer  be  directed  to  credit  Morris  for  the  amount 
of  his  lands  occupied  by  the  track  of  the  canal,  leaving  a  balance  of 
|470,  due  to  him ;  and  afterwards. 

On  the  29th  November  1796,  Mr.  Morris  drew  an  order  for  these  470 
dollars,  at  a  meeting  of  the  directors,  Forde  being  present,  directing 
the  same  to  be  charged  to  him  for  his  share  of  tickets  in  the  company 
lottery ;  when  the  same  was  accepted  and  the  amount  credited  to  him 
accordingly. 

And  on  the  11th  December  1797,  Jonathan  Penrose,  esq.  sheriff, 
sold  and  conveyed  to  Standish  Forde  and  Joseph  Ball,  two  of  the 
present  defendants,  the  whole  of  the  270  acres  subject  to  the  mortgage 
aforesaid,  at  and  for  the  sum  of  $6800,  to  hold  to  them  as  tenants  in 
common  in  equal  moieties,  the  same  having  been  taken  in  execution  at 
the  suit  of  the  bank  of  Pennsylvania,  as  the  property  of  Robert  Morris. 

And  on  the  15th  July  1800,  satisfaction  was  entered  on  the  mortgage, 
by  the  Insurance  Company  of  Pennsylvania. 

On  this  state  of  facts,  Messrs.  Levy  and  Dallas  contended,  that  the 
report  should  be  sot  aside. 

It  is  almost  wholly  a  question  of  law.  By  the  giving  of  a  mortgage, 
the  legal  estate  is  eo  instante  vested  in  the  mortgagee.  The  right 
passes  thereby ;  and  the  mortgagor  is  in  a  worse  situation,  than  a  tenant 
at  will,  who  holds  under  a  lease  from  the  mortgagee,  granted  since  the 
mortgage,  without  the  privity  of  the  mortgagee.  Doug.  21,  270,  (281.) 
The  mortgagee  may  support  ejectment,  as  well  here,  as  in  England. 
Bat  still  the  equity  of  redemption  continues  in  the  mortgagor,  which 
has  always  been  considered  as  an  estate  in  the  land  ;  for  it  may  be  de- 
yised,  granted,  or  entailed  with  remainders.  And  the  person  enti- 
tled to  the  equity  of  redemption  is  considered  as  the  owner  of  the  land  ; 
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and  a  mortgage  in  fee  is  considered  as  personal  assets.  1  Atky.  604, 
Cosborne  v.  Scarp.    Hence  it  f oUoirSy  tiiat  the  interest  of  the  mort- 
gagor, snbject  to  die  mortgage,  may  be  levied  on  and  sold  upon  judg- 
ments obtained  against  him ;  as  was  done  in  the  present  instance,  and 
in  Fsrious  other  cases.  4  Dall.  151.     The  judgment  binds  the  equi* 
table  interest  of  the  party,  and  the  creditor  succeeds   to  all  his  right 
therein.    It  is  not  denied,  that  a  parol   contract  fabrly  executed,  as 
far  as  it  may  be,  before  the  lands  become  subject  to   incumbrances, 
will  be  binding  on  a  subsequent  purchaser,  with  notice.    But  here  the 
lands  were  mortgaged,   before  any  agreement  was  made,   that  the 
track  of  the  canal  should  pass  through  them.     The  minute  of  the 
company  of  the  15th  March  1796,  contains  no  indication  of  any  pre- 
Tious  contract  for  the  land  ;  the  price  of  the  laid  is  then  fixed  for  the 
first  time.     The  whole  of  the  mortgage  money  became  due  on  the  18th 
October  1795  ;  the  judgment  was   entered  on  the   21st  March  1796, 
binding  the  equitable  interest  of  Morris,  in  the  land  ;    and  yet  this 
illegal  appropriation  of  the  mony  by  way  of  credit  to  Morris,  iu  order 
to  save  a  desperate  debt,  was  not  made  until  the  SOth  June  1796,  is 
violation  of  the  rights  of  the  judgment  creditors.     If  the  damages  had 
been  assessed  under  the  8th  section  of  the  act  of  10th  April  1792, 
(8  St.  Laws  279,)  by  a  writ  of  ad  quod  damnum^   the   company 
must  have  tendered,  or  paid  the  amount  to  the  owner,  before  any  title 
to  ^  land  could  vest  in  the  own^.     They  could  not  pretend  to  a  seWdff. 
But  even  at  this  time,  it  does  not  appear  that  Morris  had  been  credited 
for  &e  price  of  diis  land,  further  than  can  be  collected  from  the  min- 
vtes  of  June  and  November  1796.    The  state  of  the  account,  togeth' 
er  with  the  company  books,  should  hare  been  submitted  to  the  referees, 
as  well  as  this  court,  for  their  inspection.     Every  person  is  bound  to 
take  notice  of  a  judgment,  as  well  as  a  mortgage,  which  may  aSect 
the  party's  interest  in  the  land.     No  reservation  was  made   in  favor 
of  the  canal  company  at  the  sheriff's  sale ;  nor  are  the  vendees  bound 
to  make  such  reservation.     By  paying  off  the  mortgage  they   succeed 
to  the  rights  and  intereats  of  tht  mortgagees,  and  stand  in  their  place. 
Pat  it  will  be  urged,  that  the  conduct  of  &Lr.  F(»rde,  as  one  of  (he  mem- 
bess  of  the  board,  will  justify  the    application  of  the  money  to  the 
credit  of  Mr.  Morris.     One  having  a  prior  lien,  may  postpone  himseli 
by  misconduct.  9  Mod.  87.    But  it  is  now  settled,  that  the  mere  attest- 
ing of  a  deed  will  not  have  this  effect,  unless  thwe  be  fraud,  or   actual 
i^otice.    Bro.  Gha.  Bep.  858.  8  Bac.  801,   (Gwillem's.)    We  answer 
hereto,  that  every  cider  of  the  board,  is  that  of  a  majority ;  and  it  re- 
mains to  be  ascertained,  that  Forde  concurred  in  the  measure,  or  was 
^v^  present  at  tke  time.    Besides,  if  at  the  time  he  did  not  know  lus 
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legal  rights,  he  shall  not  be  concladed  thereby :  he  was  guilty  of  no 

villM  omission,  and  could  gain  nothing  by  it. 

Upon  the  whole,  if  the  referees  have  committed  an  err<^  in  point  of 

law,  in  refusing  the  set  off,  and  thereby  materially  injuring  the  defen* 

daata,  the  court  will  set  aside  their  report.     The  court  will  go  beyond 

the  role  of  set  off,  when  injustice  would  otherwise  be  done.  4  T.  B.  128, 

Mitchell  y.  Oldfield. 
Messrs.  IngersoU  and  Gondy  answered,  on  the  part  of  the  directors  of 

tlie  canal  company. 

This  court  will  not  interpose,  unless  they  are  satisfied  that  there  has 
been  manifest  error.  The  plaintiff's  demand  is  undisputed  and  it  is 
incumbent  on  our  advers^ies  to  show  themselves  clearly  entitled  to  a 
set  off.  The  case  of  Mitchell  v.  Oldfield  depended  on  the  exercise  of 
the  summary  powers  of  the  court,  and  is  not  applicable.  Besides  Lord 
G.  J.  Ellenborough  in  a  later  case,  expressed  a  strong  disinclination  to 
extecd  the  power  of  setting  off  debts,  on  general  grounds  of  equity, 
beyond  the  line  which  the  legislature  had  thought  proper  to  mark  out. 
8  East  150. 

Here  the  canal  company  contracted  for  this  land  previous  to  the 
mortgage  and  subsequent  judgment.    They  began  to  work  in  1793, 
and  Mr.  Morris  being  indebted  to  them  for  stock,  it  was  considered 
mutually,  as  so  much  money  p^'id  on  account  of  the  purchase.     The 
insurance  company  were  notified  of  the  agreement  by  the  publicity  of 
the  work  done  by  their  people  on  the  land  ;  and  if  Morris  had  sold  the 
land  instead  of  mortgaging  it,  his  vendees  would  be  bound  by  the  con- 
tract, on  the  consideration  money  being  paid.     Large  supis  of  money 
had  been  expended   in  digging  the   canal  through  this  laad,  wi  th   the. 
assent  of  Mr.  Morris  while  he  was  president  of  the  company,   and 
deeply  interested  in  the  undertaking.     He  had  a  lien  on  the  land,  which 
he  might  relinquish,  but  he  could  not  rescind  the  contract,  which  he 
had  maturely  entered  into.     When  one  contracts  to  sell  lands,  the  con- 
sideration money  becomes  personal  estate.  2  Vez.  640.    Even  as  to 
mortgages,  they  have  ever  been  considered  sis  personal  assets.     Ex- 
ecutors or  adminiatrators  only  can  sue  for  them  ;  and  the  hpsband  of  ^ 
feme  mortgagee,  may  release  the  right  of  his  wife,  without  her  concur- 
rence :  the  interest  of  a  mortgagee  has  never  been  levied  pn  under  a  judg- 
ment. What  stronger  traits  can  personal  property  exhibit  of  its  true 
nature  } 

The  effect  of  mortgages  here  differs  from  Aose  in  England.  With 
us,  they  are  viewed  as  mere  pledges  to  secure  the  payment  of  the 
money  ;  and  another  d^t  cannot  be  tacked  thereto.  1  Dall.  142.  A 
third  mortgagee  cannot  squeeze  out  a  second,  by  buying  in  a  first 
mortgage.    Morris  might  well  have  insisted  that  Forde  and  Ball  should 


460  CASES  IN  THE  SUPEEME  COURT  [1807 

discharge  the  mortgage  to  the  influrance  company,  and  of  course  those 
claiming  under  him  had  the  same  right.  The  title  of  the  canal  com- 
pany relates  back  to  the  time  of  the  contract.  On  the  15th  March 
1796,  which  was  six  days  before  the  judgment,  nothing  remained  to 
be  done  except  the  admeasuring  the  land  with  accuracy,  Morris  being 
indebted  largely  to  the  company.  What  interest  then,  was  there  to  be 
bound  by  the  judgment  ?  Only  ^470  remained  unsettled  for,  whieh 
was  discharged  in  November  following,  with  the  full  concurrence  of 
Forde,  who  in  the  character  of  an  agent,  completed  the  contract.  He 
was  present  at  this  meeting,  and  must  be  supposed  to  have  assented 
thereto,  unless  the  contrary  be  shown. 

It  is  idle  to  say,  that  the  sheriff's  vendees  succeeded  to  the  suppos- 
ed rights  of  the  mortgagees.  They  claim  by  no  assignment,  but  where 
bound  by  the  terms  of  sale  to  pay  off  the  mortgage.  As  to  Morris 
and  those  claiming  under  him,  it  is  precisely  the  same,  as  if  the  pre- 
mises had  been  struck  off  at  $86,800. 

Independently  of  these  radical  objections  to  die  present  motion  how 
can  this  pretended  set-  off  be  sustained  T  The  suit  is  brought  against  Beed, 
Forde  and  Ball,  jointly ;  and  any  debt,  if  due  to  Forde  and  Ball,  cannot 
be  set  off  against  it.  Forde  also  died  before  the  reference  met,  and 
Ball  could  not  set  off  his  debt  without  the  concurrence  of  his  executors, 
who  might  possibly  wish  to  retain  this  scintilla  of  claim  to  the  15 
acres  and  19  perches  in  his  minor  children.  Besides  the  making  of  a 
paper  title  and  payment  of  the  consideration  money  are  concurrent 
acts.  Ball,  it  is  true,  might  release  his  interest  to  an  undivided  moiety ; 
but  what  becomes  of  the  other  moiety  during  the  minority  of  Forde's 
children  ?  Has  any  deed  been  made,  or  tendered,  whereon  a  pretence 
of  set  off  could  be  plausibly  maintained  ?  A  full  complete  remedy  is 
open  to  Ball  and  the  children  of  Forde,  if  they  have  a  title  to  the  lands, 
by  recovering  the  possession  in  an  ejectment. 

This  court  will  not  set  aside  the  report  of  referees,  unless  a  detr 
and  palpable  mistake  has  been  committed  either  in  law  or  fact,  tending 
to  manafest  injustice.  And  such  have  been  their  uniform  decisions. 
1  Dall.  486.  Motions  like  the  present  are  similar  to  those  made  for 
new  trials.     2  Dall.  55,  57,  58,   121.   4  Dall.  891. 

Tilghman,  C.  J.  after  stating  the  several  facts,  delivered  the  unan- 
imous opinion  of  the  court. 

The  defendants  in  support  of  their  exception  to  the  award,  contend,  that 
their  judgment  of  the  21st  March  1796,  was  a  lien  on  the  interest  of  Rob* 
ert  Morris  ;  and  consequently,  that  they  had  a  right  to  receive  from  the 
canal  company,  the  whole  purchase  money  agreed  to  be  given  by  them 
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for  the  15  acres  and  19  perches,  which  at  that  time,  was  neither  paid 
to  Morris  nor  placed  to  his  credit  in  account  with  the  canal  company. 
It  appears,  that  there  were  on  the  21st  March  1796,  and  long  before, 
accoonts  subsisting  between  Mr.  Morris   and  the  canal  company ;  but 
of  the  state  of  those  accounts  we  are  not  well  informed. 

Several  other  points  wore  also  made  and  elaborately  argued,  con- 
caming  which,  the  court  think  it  unnecessary  to  give  an  opinion : 
ndther  do  they  mean  to  intimate  any  opinion,  whether  a  judgment 
creditor,  whose  debtor  has  contracted  to  sell  his  land  before  the  judg- 
ment, but  had  not  conyeyed  it,  has  any  lien  on  the  unpaid  purchase 
money.  The  present  case  turns  upon  its  own  particular  circumstan- 
ees.  For  even  if  the  defendants  had  the  lien  they  contend  for,  it  was 
in  their  power  to  relinquish  it. 

The  referees  seem  to  be  of  opinion,  that  they  did  relinquish  it ;  and 
die  court  cannot  say,  that  they  were  wrong  in  their  conclusion,  since 
it  was  proved  to  them,  that  one  of  the  defendants  was  present  at  meet- 
ings  of  the  board  of  managers,  when  the  money  now  claimed  by  them, 
was  ordered  to  be  placed  to  the  credit  of  Robert  Morris.  If  they 
gave  their  consent  to  these  orders,  it  certainly  amounted  to  a  waiver 
of  the  claim  now  set  up ;  and  if  they  did  not  consent,  they  might  have 
given  some  evidence  of  their  dissent.  This  is  a  fact  of  which  the  ref- 
erees were  judges.  The  principles  on  which  the  court  proceeds,  with 
regard  to  exceptions  to  awards,  are  well  established.  They  will  set 
aside  an  award,  for  error  in  law,  or  manifest  error  in  fact.  The  law, 
as  to  the  present  exception,  depends  on  the  fact  of  the  defendant's 
having  consented  to  have  this  money  placed  to  the  credit  of  Robert 
Morris,  in  account  with  the  canal  company.  If  the  referees  were  of 
opinion  that  such  consent  was  given,  the  court  are  so  far  from  think- 
ing they  were  manifestly  wrong,  that  it  appears  to  them,  they  decided 
according  to  the  weight  of  the  evidence. 

The  judgment  of  the  court  is,  that  the  report  be  confirmed. 


Robert  Waln,  indorsee  of  Israxl  Whkblbk,  indorsee  of  Wheslsk 
and  Miller  against  John  Wilccks  and  Thobias  Duncan,  esquires. 

A  aet  off  miiBi  be  between  the  same  parties.  New  trial  not  grantable,  on  the  ground 
of  new  evidence,  which  it  was  the  firalt  of  the  party  or  eettui  que  vm,  not  to  have 
produced  upon  the  trial 

Motion  for  a  new  trial,  on  the  part  of  the  plaintiff. 

The  cause  had  been  tried  before  Mr*  Justice  Smith  on  the  8d  July 
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1807,  at  a  court  of  Nisi  Prius  held  for  Philadelphia  coanly,  and  the 
defendants  obtained  a  verdict.  It  waa  formerly  tried  before  the  whole 
court  in  Bank,  on  the  13th  December  1804,  when  a  verdict  passed 
for  the  plaintiff.  A  role  having  been  obtained  to  show  cause,  why  a 
new  trial  should  not  be  awarded,  the  same  was  made  absolute,  after 
full  argument  in  December  term  1805. 

Smith,  J.  reported  the  evidence  given  upon  the  last  trial.  He  sub- 
mitted two  questions  of  fact  to  the  jury.  1st.  Whether,  under  all  the 
circumstances  of  the  case,  the  note  in  question  was  intended  by  die 
parties  thereto,  as  an  accommodation  note.  2dly.  Whether,  ev^ 
supposing  it  be  an  accommodation  note,  the  plaintiff  had  paid  a  valu* 
able  consideration  therefor,  in  a  fair  course  of  trade ;  because  if  the 
fact  was  otherwise,  and  the  indorsement  had  been  made  merely  to  save 
a  desperate  debt,  the  plaintiff  was  not  entitled  to  recover.  On  the 
last  point,  the  defendant's  counsel  gave  written  notice  to  the  plaintiff 
to  produce  his  books  upon  the  trial.  This  was  complied  with,  and  the 
following  entry  appeared  to  have  been  made  in  the  books  of  Mr. 
Wain. 

December  18th  1804.  Dr.  Israd  Wheelen  for  check  paid 
Jared  IngersoU,  esquire,  18th  instant,  in  suit  against 
Wakins,  ....        87/.  10s. 

Do.  for  $7  and  12  cents  for  jury's  expenses,  22.  3l«.  6d. 


£.  40  8«.  5^. 

This  testimony  was  not  adduced  upon  the  former  trial.  With  the 
present  verdict  he  was  not  dissatisfied^  but  thought  justice  had  been 
done. 

The  motion  was  grounded  chiefly  on  the  aflSdavit  of  Martha  PowdL 
She  declared  on  her  affirmation,  that  ^*  in  the  latter  part  of  1796,  a 
large  sum  of  money  was  due  to  herself,  her  sister  Anne,  and  Josiah 
Hewes  from  Wheelen  and  Miller  ;  that  on  the  affairs  of  that  house 
getting  into  disorder,  they  became  uneasy,  and  demanded  payment  or 
security.     Whereupon  it  was   agreed  between  Wheelen  and    Miller,  | 
William  Montgomery,  George  Bickham  and  Robert  Wain,  that  thftl 
said  money  should  be  secofed  under  certain  judgments  given  to  theai 
by  Joseph  Miller  to  secure  their  advances   for  Wheelen  and  Miller;' 
that  afterwards  the  note  of  the  now  defendants  was  indorsed  by  ao^ 
deposited  by  Israel  Wheelen  with  Robert  Wain,  for  the  purpose  of  pay- 
ing or  further  securing  the  payment  to  the  said  Martha,    Anne  anJ 
Jostah;that  she  has   since«  received  part  of    the  amount    dae     to 
her,  and  has    assigned  the    residue  to  her  sister    Anne     PoweUj 
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without  recourse  to  her,  and  is  now  wholly  disinterested  in  the  event  of 
this  suit,  but  there  is  yet  due  to  the  said  Anne  Powell,  and  Josiah 
Hewes  more  than  $4500,  of  the  debt  aforesaid ;  that  she  was  present 
at  a  meeting  between  the  said  Montgomery,  Bickham,  Hewes  and 
Wheelen,  respecting  the  debts  due  from  Wheelen  and  Miller  to  them, 
when  it  was  stated  by  Montgomery  and  Bickham,  and  there  was  due 
and  unsatisfied  for  their  advances  to  YHieelen  and  Miller  considerable 
soms,  which  statement  was  assented  to  by  Israel  Wheelen.'' 

Messrs.  Bawle  and  Morgan  for  the  plaintiff,  did  not  go  into  the 
merits  of  the  cause,  but  contented  themselves  with  observing,  that 
where  a  verdict  is  given  against  evidence,  the  court  will  exercise  their  le- 
gal discretion,  as  to  awarding  a  new  trial.  It  is  not  asserted,  that  the 
verdict  is  manifestly  wrong  ;  but  here  have  been  contradictory  verdicts, 
and  the  testimony  of  Martha  Powell  affords  a  ground  for  a  new  trial. 
She  was  not  a  competent  witness  at  the  former  trials,  but  has  released 
her  interest  since.  The  plaintiff  could  not  compel  her  to  qualify  her- 
self earlier  as  a  witness,  though  he  was  well  aware  of  what  she  could 

I  prove.  On  the  last  trial,  it  was  much  relied  on,  that  considering  the 
note  to  have  been  given  for  the  purposes  of  accommodation,  the  plain- 

i    tiff  was  a  trustee  for  Wheelen ;   but  the  testimony  of  Miss  Powell, 

'  flhows  that  he  was  a  trustee  for  specific  creditors  and  third  persons  be- 
ing interested  therein,  they  ought  not  to  be  affected  by  the  conduct  of 
their  trustee.  There  was  no  impropriety  in  the  entry  extracted  from 
the  plaintiff's  books,  charging  the  sums  paid  on  the  first  trial  to  Whee- 
len. The  plaintiff  held  the  note  as  a  security  for  his  advances,  and 
he  was  only  responsible  for  the  nett  proceeds.  We  stand  on  the  same 
ground  as  upon  the  former  trials,  and  have  not  changed  it.  If  the 
testimony  of  Powell  disagrees  from  Wheelen's,  let  another  jury  judge 

^  of  their  relative  credibility. 

The  plaintiff  had  been  taken  by  surprise.  When  the  court  awarded 
a  new  trial  in  December  1804,  they  did  not  express  their  reasons  lest 
'  it  might  prejudice  the  cause  on  a  future  investigation  ;  and  the  coun- 
sel received  notice  from  their  adversaries  to  produce  proof  of  the  con- 
'  sideration  paid  when  the  note  was  indorsed,  which  was  afterwards 
^'waived,  as  proceeding  from  the  mistake  of  the  clerk  who  delivered  it. 
^^  This  was  not  inserted  in  the  spectiication  disclosing  the  grounds  of  de- 
•"-Ifence  ;  and  by  these  means>  the  plaintiff  came  on  to  trial,  unprepared 
^.  to  establish  facts  highly  material  in  the  investigation  of  the  true  merits 

f[  his  case. 

[ne'    Messrs.    £.   Tilghman   and   M.   Levy  for  the   defendants,   went 
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more  folly  into  the  evidence  ;  but  their  observations  thereon  are  herein 
omitted. 

It  is  agreed,  that  the  cause  went  fairly  to  the  jury,  under  the 
charge  of  the  court.  It  is  not  said,  that  the  verdict  was  against  evi- 
dence, but  that  the  evidence  was  ambiguous.  This  however  is  no  groand 
for  ordering  a  new  trial ;  nor  that  a  contrary  verdict  has  heretofore 
been  given,  which  was  set  aside  unanimously  by  the  court.  The  rea- 
son of  setting  it  aside  could  not  be  mistaken,  as  the  foundation  of  the 
defence  rested  on  the  point,  that  it  never  was  designed  as  an  an  ac- 
commodation note.  The  arguments  upon  the  motion  for  the  new  trial 
were  directed  almost  exclusively  to  this  question.  The  defendants 
were  under  no  obligation  to  give  notice  to  the  plaintiff,  that  he  must 
prove  himself  a  fair  indorsee  for  valuable  consideration,  and  thereby 
put  him  on  his  guard.  If  he  claimed  the  money  as  under  an 
accommodation  note,  his  counsel  well  knew  that  the  law  imposed  this 
necessity  upon  him. 

Much  stress  is  and  on  evidence  discovered  since  the  last  trial,  as  is 
said  with  respect  to  the  testimony  of  Martha  Powell.  When  she  in- 
dorsed the  note  to  her  sister,  does  not  appear  by  her  affidavit.  If  it 
was  before  the  last  trial,  the  ground  wholly  fails,  because  then  she 
might  have  been  called  a  witness  ;  but  if  it  was  subsequent  thereto, 
she  should  have  removed  her  disqualification  in  proper  time.  It 
is  admitted  that  the  plaintiff  knew  what  she  could  prove.  Why 
then  did  he  not  bring  her  forward  ?  Sunday  intervened  during  the 
trial,  during  which  the  plaintiff's  books  were  examined.  When  on 
Monday,  it  was  urged  that  the  plaintiff  was  a  trustee  for  Wheelen, 
from  the  entry  discovered  in  his  books,  on  which  so  much  reliance  was 
placed,  why  was  not  she  then  examined  ?  Who  shall  suffer  for  the 
neglect?  It  is  evident  that  the  cause  was  tried  at  the  ezpetse  of 
the  plaintiff,  or  of  any  specific  creditors,  but  of  Wheelen  himself. 

During  the  former  trials,  it  was  contended,  that  the  plaintiff  was 
induced  to  take  the  indorsement  by  the  conduct  of  Mr.  Duncan  him- 
self ;  and  YHieelen  was  adduced  to  show,  that  it  was  made  to  him  to  se- 
cure his  own  advances.     Miss  Powell  affirms,  that  it  was  made  to  se- 
cure other  specific  creditors,  and  thus  converts  the  person  who  has  al- 
ways claimed  the  money  in  his  own  right,  into  a  mere  trustee  for 
others.    No  one  can  be  permitted  to  change  his  ground  in  this  manner, 
and  thus  blow  hot  and  cold  at  the  same  time.    If  Mr.    Wain  is 
interested  at  all  in  this  note,  and  Martha  and  Anne  Powell  with  Josiah 
Hewes  were  only  concerned  therein  to  the  amount  of  $4500,  it  neces- 
sarily follows  that  the  plaintiff's  interest  was  fairly  tried  by  the  jury, 
and  their  decision  upon  the  whole  matter,  was  perfectly  just. 
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Tilgbam,  G.  J.  did  not  sit  during  the  argument,  he  was  formerly  of 
counsel  in  the  case. 

Yeates,  J.  delivered  the  opinion  of  the  court  as  follows : 

The  present  motion  is  not  founded  on  any  supposed  misdirection  of 
the  judge,  who  tried  the  cause,  to  the  jury;  nor  has  it  been  alleged, 
that  the  yerdict  given  for  the  defendants,  was  manifestly  against  evi- 
dence. But  it  has  been  contended,  that  it  was  obtained  by  surprise 
on  the  plaintiff  at  the  trial.  This  surprise,  it  is  said,  has  been  in  some 
degree  occasioned  by  the  courts'  omitting  in  December  term  1805,  to 
express  the  grounds  on  which  they  awarded  a  new  trial. — I  cannot  ac« 
cede  hereto. 

The  plaintiff's  claim  was  attempted  to  be  repelled  on  the  first  trial, 
under  a  supposition,  that  Wheeler  and  Miller  owed  a  larger  sum  to 
Wilkins  and  Scott ;  and  it  was  also  insisted,  that  the  note  in  question 
could  not  be  considered  as  an  accommodation.  On  the  first  ground,  the 
court  without  hesitation  declared,  that  the  set-off  was  not  sustainable  by 
law;  because  the  debts  were  not  mutual,  and  between  the  same  par- 
ties. Mr.  Duncan  had  no  interest  in  the  firm  of  Ernest  and  Co.,  to 
pay  a  debt  demanded  of  him,  with  their  money.  This  would  be  doing 
injustice  to  Mathew  Ernest  and  Charles  Wilkins,  two  of  the  members 
of  that  firm,  who  were  not  concerned  in  the  present  transaction. 

The  defence  was  afterwards  conducted  on  the  principle  of  its  not  be- 
ing an  accommodation  note,  which  was  combatted  by  the  plaintiff's 
counsel. 

The  charge  of  the  court  was  conformable  thereto,  and  the  arguments 
on  both  sides  were  stated  to  the  jury.  Upon  the  argument  on  the  rule 
to  show  cause,  the  same  question  was  again  taken  up  ;  and  the  court 
expressed  their  unanimous  opinion,  that  there  was  reasonable  ground 
to  doubt,  that  justice  had  not  been  done,  but  refrained  from  going  into 
further  particulars,  as  the  enumeration  of  them  might  tend  to  prejudice 
the  plaintiff  on  the  second  trial.  Upon  what  point,  could  the  judgment 
of  the  court  have  been  founded,  except  on  the  character  of  the  note  ? 
We  were  fully  satisfied,  that  it  was  not  an  accommodation  note,  but 
was  bottomed  on  a  real  purchase  of  lands,  and  given  for  the  indem- 
nity of  Wheelen  and  Miller ;  which  Wheelen,  during  his  difficulties  did 
not  think  of  raising  money  upon,  from  the  summer  until  December 
1796.  It  was  a  large  note,  not  divided  as  the  notes  of  Wheelen  and 
Miller  were,  drawn  by  persons  living  at  great  distances  from  the  city, 
and  in  different  places,  payable  11  days  earlier  than  the  three  notes,  so 
that  Wheelen  and  Miller  should  be  in  funds,  to  meet  the  payments  on 
Ae  Sd  March.  Besides  it  was  not  between  the  same  parties,  so  that 
Duncan  could  have  no  benefit  thereby,  if  his  note  might  be  negotiated 

Yeates,  Vol,  IV.  80 
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and  the  moneys  paid  thereon  should  not  be  applied  in  discharge  of  the 
contract  for  the  lands. — ^I  haye  seen  no  reason,  after  the  fullest  reflec-< 
tion,  to  alter  the  opinion  which  I  then  formed. 

But  if  even  it  should  be  considered  as  an  accommodation  note,  it  was 
incumbent  on  the  plaintiff  to  show  that  it  came  from  him  in  a  fair 
course  of  trade^  that  he  had  paid  a  yaluable  consideration  for  it,  and 
that  there  was  no  trust  whatever  for  Wheelen  in  the  indorsement.  This 
was  gone  into  fully  on  the  last  trial,  and  the  books  of  the  plaintiff 
were  strongly  relied  on,  to  show  that  Mr.  Wain  was  a  trustee  for 
Wheelen,  or  his  creditors.  The  point  was  correctly  stated  in  my  idea, 
by  Judge  Smith  to  the  jury,  and  left  to  their  decision,  together  with 
the  question,  whether  by  the  fair  understanding  of  the  parties,  it  was 
intended  to  be  an  accommodation  note,  or  not.  The  jury  have  found 
for  the  defendants  :  but  whether  they  formed  their  judgments  on  the 
one  or  other  of  the  points,  does  not  appear  to  the  court. 

It  has  been  urged,  that  the  plaintiff  is  furnished  with  the  evidence 
of  Martha  PoweU  since  the  last  trial,  of  which  he  is  desirous  to  arail 
himself.  It  has  been  determined,  that  where  testimony  is  not  known 
at  the  trial,  which  will  throw  light  on  the  cause,  the  court  will  grant  a 
new  trial,  where  there  is  no  default  in  the  pacty.  It  is  acknowledged, 
that  the  plaintiff  knew  here,  what  she  could  prove  ;  but  that  she  did 
not  become  a  competent  witness,  until  she  assigned  her  interest  in  the 
money  due  to  her  from  Wheelen  and  Miller  to  her  sister  Anne  Powell 
without  recourse. 

I  forbear  to  say  any  ihing  of  her  materially  contradicting  the  testi- 
mony of  Israel  Wheelen. 

But  whose  fault  was  it,  that  Martha  Powell  was  not  examined  upon 
the  last  trial  ?   It  can  be  imputed  only  to  the  plaintiff  or  Miss  PowelL 

If  to  the  former,  he  cannot  derire  a  benefit  from  his  own  defaolt. 
When  he  deemed  his  case  sufficiently  strong  to  go  to  trial,  under  the 
testimony  he  was  then  possessed  of,  he  must  be  supposed  to  be  liable 
to  all  consequences.  But  if  the  fault  be  imputable  to  Martha  Powell, 
she  must  bid  considered  as  the  cestui  que  use  of  such  proportion  of  the 
note,  as  according  to  her  affidavit,  she  was  entitled  to  under  the  in- 
dorsement. As  far  as  appears,  she  took  no  active  part  in  the  cause 
from  1797,  until  1807,  though  she  must  necessarily  be  supposed  to 
have  known,  that  the  action  was  going  on.  Ought  she  not  to  have 
removed  her  disqualification  earlier,  if  she  was  willing  to  be  afSrmed 
as  a  witness  ?  Shall  a  party  interested  lay  by,  while  a  suit  is  carrying 
on  in  the  name  of  another,  and  the  latter  avail  himself  of  the  neglect 
of  the  formeri  in  not  releasing  her  interest,  and  thereby  render  herself 
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a  competent  witness  ?  In  mj  idea,  the  same  principle,  which  is  appli- 
cable to  the  plaintiff,  will  also  operate  against  such  cestui  que  use. 
The  judge  who  tried  the  cause  has  not  expressed  any  disapprobation 
of  the  last  verdict ;  and  therefore  under  all  the  circumstances  of  the 
case,  I  have  no  hesitation  in  saying,  that  the  motion  on  the  part  of  the 
plaintiff  for  a  new  trial  should  not  be  granted. 

Smith  J.  concurred. 

Brackenridge,  J.  Upon  the  first  trial,  I  declare,  that  I  thought  the 
question,  whether  the  note  was  of  accommodation  or  of  indemnity,  was 
mere  matter  of  law ;  upon  which  the  opinion  of  the  court  should  hare 
'  been  explicitly  given  to  the  jury  ;  but  I  was  overruled  by  the  other  mem- 
bers of  the  court.  I  still  retain  my  former  opinion,  that  it  was  a  ques- 
tion of  law,  and  that  the  judge  should  have  charged  the  jury  accord- 
ingly. But  I  am  decisively  of  opinion,  that  it  was  not  an  accommoda- 
tion note,  and  that  a  new  trial  ought  not  to  be  awarded. 

Motion  denied. 


■♦♦ 


TnoiiAs  Pratt,  indorsee  against  Napthau  PhilIiIps. 

Verdict  set  aside  after  a  fuU  trial  on  the  merits,  there  having  been  no  plea  or  issue  entered. 
But  the  court  made  a  rule  to  plead  in  two  days. 

On  motion,  the  court  set  aside  a  verdict  which  the  plaintiff  had  ob- 
tained in  this  cause  at  the  last  court  of  Nisi  Prius,  though  there  had 
been  a  full  trial  on  the  merits,  no  plea  or  issue  having  been  entered  in 
the  suit.    The  court  made  a  rule  on  the  defendant  to  plead  in  two  days. 

Mr.  IngersoU,  pro  quer. 

Mr.  Philips  pro  def. 
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Robert  Smith  and  Mathbw  Peakce,  who  survived  Johk  CBAia,  as- 
signees of  James  Yard,  a  bankrupt,  against  John  Odlin. 

Jndebitaius  asmmptit  will  not  lie  for  an  insurance  premium.    A  parol  insurance  is  yalid. 

JSemble, 
Though  a  judge  on  the  trial  should  declare  that  the  eridence  did  not  support  the  aolknx, 

it  is  no  ground  for  a  new  trial  unless  he  persists  in  that  opinion. 

This  cause  was  tried  at  the  last  court  of  Nisi  Prius  in  the  citj,  on 
the  5th  December  last,  before  Mr.  Justice  Brackenridge,  when  the  jury 
found  for  the  plaintiffs  $2151  and  98  cents,  on  the  following  facts, 
which  appeared  by  the  report  of  the  judge. 

On  the  15th  August  1801,  an  agreement  was  made  between  Yard 
and  Odlin,  wherein  after  stating  that  they  contemplated  a  voyage  to  be 
performed  on  their  joint  account,  it  was  stipulated  that  the  former  should 
furnish  $24,827  and  56  cents  and  the  latter  12,418  and  78  cents  for 
their  advances  on  the  brig  Paragon  and  her  cargo  ;  Odlin  was  to  go  as 
consignee,  and  receive  a  commission  of  5  per  cent. 

On  the  24th  August  1801,  Yard  made  an  insurance  on  his  own  ac- 
count on  $4500  at  a  premium  of  12^  per  cent,  and  on  the  11th  No- 
vember following  on  $11,700  at  16  per  cent.  These  policies  he  lodged 
in  the  month  following,  before  his  bankruptcy,  with  Clemen  Biddle,  an 
insurance  broker,  with  orders  to  have  assignments  drawn  thereon  to 
Odlin.  The  assignments  were  drawn  accordingly,  but  were  not  executed 
by  Yard  ;  who  shortly  after  sailed  to  Spain. 

An  assignment  was  made  by  James  Yard  to  the  plaintiffs  of  all  his 
effects,  on  the  18th  December  1801.  On  the  22  January  1802,  a  coni- 
mission  of  bankrupt  issued  against  him  ;  and  he  obtained  his  certificate 
of  conformity  on  the  24th  March  following. 

On  the  24th  April  1805,  an  interchange  of  accounts  took  place  be- 
tween Yard  and  Odlin,  but  without  prejudice  to  the  parties  upon  the 
present  demand.  The  defendant  was  charged  therein  with  $6204  re- 
ceived by  him  as  consignee  on  the  voyage,  and  also  with  $8103  and  44 
cents  for  a  premium  on  $9310  and  44  cents  on  his  share  of  the  brig  at 
ZH  per  cent,  leaving  a  balance  of  $2151  and  93  cents  due  from  Odlin 
in  case  the  charge  of  the  premium  was  correct. 

Yard,  having  released  to  the  assignees  his  share  of  the  surplus,  was 
examined  as  a  witness.  He  testified,  that  previous  to  the  brig  sailing 
on  her  voyage,  he  accompanied  Odlin  to  one  of  the  insurance  offices  in 
the  city,  to  effect  an  insurance  on  Odlin's  interest  of  one  third  in  the 
property  ;  and  that  on  a  demand  of  40  per  cent  premium  being  made 
they  thought  it  unreasonable,  and  Yard  dissuaded  him  from  acceding 
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to  those  terms.  He  proposed  to  him,  that  he  (Yard)  would  become  his 
insurer  at  25  per  cent  and  cover  the  premium  at  SSJlong  covering  pre- 
mium. This  was  acceded  to  ;  and  thej  settled  their  accounts  accord- 
ingly, the  defendant  being  charged  with  the  premium  and  receiving  a 
check  for  the  balance  of  $93  and  32  cents  which  was  duly  paid.  This 
balance  upon  examination  of  the  account  should  have  been  $99  and  32 
cents,  but  how  the  error  occurred  was  not  explained. 

The  defendant  in  order  to  discredit  the  testimony  of  Mr.  Yard,  ad- 
duced a  captain  Joseph  Wildes  ;  who  testified,  that  when  the  embarrass- 
ment of  Yard  became  public,  he  carried  a  letter  from  the  wife  of  the 
defendant  to  him  requiring  him  to  deliver  up  the  policy  of  insurance 
which  he  had  engaged  to  effect  for  her  husband ;  and  received  for  an- 
swer, that  it  was  very  accurate,  that  the  insurance  was  not  yet  affected 
bat  he  would  have  it  done.    * 

Yard,  on  his  cross-examination,  did  not  recollect  Wilde's  calling  on 
him  with  this  letter ;  but  it  appeared,  that  the  meditated  assignment 
recited,  that  Yard  had  assumed  to  insure  for  Odlin,  and  that  the  as- 
signment was  intended  as  an  indemnity  to  him,  in  case  a  loss  should 
happen. 

And  it  also  appeared,  that  Yard  required  of  his  assignees,  shortly 
after  his  bankruptcy,  to  effect  a  further  insurance  for  Odlin  ;  and  that 
in  consequence  thereof,  the  sum  of  $12,600  and  80  cents  was  procured 
by  them  to  be  underwritten,  for  and  on  account  of  him. 

The  voyage  contemplated  by  the  agreements  of  15th  August  1801, 
was  from  the  port  of  Philadelphia  to  Porto  Cavallo  on  the  Spanish 
Main,  and  from  thence  to  some  other  port  in  Spain ;  the  insurance  on 
the  first  voyage  meditated  an  indemnity  against  the  usual  risks 
attending  fair  American  trade ;  and  on  the  second  voyage  the  further 
risk  of  capture  by  any  of  the  belligerent  powers.  The  brig  sailed  and 
completed  her  voyage  safely. 

This  suit  was  brought  to  December  term  1802,  and  the  declaration 
was  filed  for  money  had  and  received  ;  upon  the  trial,  two  questions 
were  made. 

Ist.  Whether  evidence  of  a  parol  insurance  would  support  a  demand 
for  a  premium ;  or  whether  evidence  of  a  written  poUcy,  or  instrument 
in  the  nature  of  a  policy,  must  be  produced ;  or  evidence  given  of  its 
having  existed? 

2d.  Whether  the  evidence  adduced  by  the  plaintiffs  in  {his  case,  was 
sufficient  to  support  their  declaration  ? 

Upon  the  trial.  Judge  Brackenridge  expressed  an  opinion,  that  the 
plaintiffs  had  not  made  out  their  case  ;  but  he  would  not  now  declare 
his  dissatisfaction  with  the  verdict. 

Since  the  verdict,  a  motion  for  a  new  trial  was  made,  on  an  addi- 
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tional  ground^  that  the  yerdict  was  contrary  to  law,  evidence,  and  the 
charge  of  the  court. 

Mr.  Levy,  argued  for  the  defendant,  in  support  of  the  motion. 

This  is  the  first  time,  that  the  validity  of  a  parol  insurance  has  been 
insisted  on,  in  the  United  States.  The  novelty  of  the  case  furnishes 
a  strong  argument  against  it.  Few  or  no  authorities  are  to  be  collect* 
edfrom  our  books,  in  such  an  action.  We  must  be  contented  to  reason 
from  analogy,  and  the  inconveniences  resulting  from  suits  of  this  na* 
ture. 

Insurance  is  a  coptract,  whereby  one  party,  in  consideration  of  a 
stipulated  sum  undertakes  to  indemnify  the  other,  against  certain  perils 
or  risks  to  which  he  is  exposed,  or  against  the  happening  of  some  event. 
The  insurer  subscribes  his  name  as  the  foot  of  the  policy.  1  Marsh.  1. 
The  statute  of  48  Eliz.  c.  12,  ^^  concerning  matters  of  assurance  used 
among  merchants,"  points  evidently  to  written  policies  ;  and  directs 
that  certain  commissioners  shall  hear  and  determine  them.  2  Buff. 
Stat.  718.  And  the  act  of  congress  of  6th  July  1797,  c.  11,  §  1, 
prescribes  the  stamp  duties  payable  on  every  policy  of  insurance,  or 
instrument  in  nature  thereof.    4  U.  S.  Laws  20. 

The  setting  up  of  verbal  insurances  would  evade  all  statutory  pro- 
visions on  such  instruments.  A  report  of  ^referees  has  been  set  aside 
in  this  court,  because  the  charge  of  premium  and  commission  for  mak- 
ing an  insurance  had  been  allowed,  without  requiring  the  policy  to  be 
produced,  or  any  proof  of  its  being  lost :  and  this  is  laid  down  broad- 
ly, to  be  the  only  evidence,  that  in  such  cases  can  be  admitted  in  any 
court,  either  of  civil  or  common  law  jurisdiction.  Williams  v.  Craig. 
1  Dall.  816.  In  Master  v.  Miller,  Mr.  Justice  BuUer  says,  '« till  the 
late  act  was  made,  requiring  the  name  of  the  person  interested  to  be 
inserted  in  the  policy,  the  constant  course  was  to  make  the  policy  in 
the  name  of  the  broker ;  and  yet  the  owner  of  the  goods  maintained  an 
action  upon  it."  4  T.  R.  842.  It  will  not  be  contended,  that  this 
could  be  done  on  a  parol  insurance ;  or  that  a  suit  might  be  maintained 
by  an  indorsee  j  on  a  promissory  note  or  bill  of  exchange,  merelj  ver- 
bal in  thenuselves. 

Parol  insurances  are  productive  of  every  species  of  fraud  and  per- 
jury, conbined  with  uncertainty.  The  aspect  of  written  instruments 
does  not  change ;  but  impressions  on  the  memories  of  the  best  and 
most  intelligent  men  fade  and  vary.  Can  it  be  expected  that  warran- 
ties can  be  accurately  ascertained  by  parol  testimony  ?  Where  there 
is  no  written  contract,  are  the  80  days  to  elapse,  after  the  notice  giv- 
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en  of  the  loss,  before  the  indemnity  can  be  demanded?  Is  the  usual 
deduction  of  2  per  cent  to  be  made  in  such  cases  7 

But  eren  admitting  the  validity  of  a  parol  insurance,  the  evidence 
did  not  maintain  the  form  of  action.  The  agreement  of  August  1801, 
contained  a  general  estimate  of  the  intended  voyages  ;  and  the  accounts 
were  not  sufficient  evidence  to  support  a  suit  for  the  premium. 
bidebitaius  assumpsit  supposes  a  pre-existing  debt,  on  which  the 
promise  to  pay  is  grounded  ;  and  it  is  said  to  lie  in  no  case,  except 
where  debt  lies.  If  the  demand  of  the  plaintiffs  was  recoverable,  they 
should  have  declared  in  special  assumpsit. 

It  has  been  attempted  to  be  shown,  that  the  verdict  was  against  law. 
It  is  also  contrary  to  evidence,  and  the  charge  of  the  court.  Mr.  Yard 
admitted,  that  his  memory  was  bad ;  and  this  was  strongly  exemplifie4 
upon  the  trial.  He  forgot  the  transaction  with  Wildes,  he  cannot  show 
why  his  check  was  drawn  for  $98  82  cents,  instead  of  $99  82,  the 
true  balance,  which  he  declared  he  had  paid.  The  case  demands  re* 
consideration.  Why  shall  Yard  obtain  an  insuriuice  on  his  own  prop- 
erty, at  12^  and  16  per  cent,  yet  without  any  other  testimony  than 
his  own  oath,  charge  his  partner  %Z\  per  cent,  for  the  same  risks  ? 

Mr.  Bawle,  for  the  plaintiffs.  It  is  not  pretended,  that  pare  insur- 
ances are  intended  with  die  same  degree  of  certainty  and  precision  as 
when  contained  in  written  policies  ;  nor  is  there  any  danger  of  such 
verbal  engagements  of  indemnity  being  brought  into  general  practice. 
The  question  is  not,  whether  written  or  unwritten  insurances  would  most 
conduce  to  the  interests  of  a  commercial  county ;  but  whether  if  a  parol 
contract  of  indemnity  is  proved  really  to  have  existed,  the  parties 
thereto  would  not  be  mutually  bound  thereby  ? 

It  is  not  essentially  necessary,  that  policies  should  be  in  writing  ; 
nor  was  it  so  formerly  in  Prance.  1  Emerg.  26.  At  this  day,  a  parol 
insurance  under  100  dollars,  is  good  ;  but  we  have  no  statutory  pro- 
visions either  in  America  or  Great  Britain,  on  this  subject.  The  stat* 
Qte  of  48  Elis.  c.  12,  does  not  enact,  that  policies  shall  be  in  writing, 
though  it  is  admitted  to  be  the  usual  mode  of  transacting  the  business 
of  insurance.  It  does  not  however  follow,  that  where  the  indemnity  is 
by  parol,  it,  shall  be  invalid.  We  have  no  positive  institutions  inter- 
dicting a  person  from  binding  himself  by  an  express  promise  in  words 
only,  for  an  honest  consideration.  It  is  true,  one  who  subscribes  his 
name  to  a  policy,  is  thereby  denominated  an  underwriter  ;  and  the  fact  of 
insuring  is  thereby  easily  susceptible  of  proof ;  but  no  one  is  prevented 
from  recurring  to  the  proof  of  an  oral  engagement  of  indemnity,  if  he 
chooses  to  run  that  risk.  An  insurer  would  not  be  allowed  to  object  the  want 
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of  a  written  subscription,  as  a  ground  of  non-payment,  in  the  case  of  a 
loss.  And  why  if  no  loss  has  happened,  shall  the  insured  in  such  a 
case,  evade  the  payment  of  the  stipulated  premium  ?  The  contract 
must  bind  on  both  sides  mutually,  or  not  at  all.  If  one  undertakes 
to  insure  for  another,  and  does  not,  he  will  be  liable  in  an  action,  to 
such  damages  as  would  be  recovered  from  the  insurers.  And  so  in 
the  case  of  a  correspondent,  abroad,  ordering  his  agent  in  this  countiy 
to  make  an  insurance,  which  he  neglects  to  make.  Vide  1  Bro.  Cha. 
Rep.  488.  In  Williams  v.  Craig,  the  plaintiff  wrote  to  the  defendant, 
that  he  had  effected  insurance  for  him  ;  but  gave  no  proof  whatever 
of  his  having  so  done.  And  as  to  the  dictum  of  BuUer,  which  has 
been  cited,  it  is  clear,  that  the  law  merchant  is  a  law  of  good  faith ; 
^nd  an  act  stipulated  to  be  performed,  will  be  considered  as  done.  The 
parol  acceptance  of  a  bill  of  exchange  is  equally  binding,  as  if  the 
party  on  whom  it  was  drawn  had  subscribed  his  acceptance.  But  the 
case  of  the  plaintiffs  depends  not  solely  on  parol  testimony.  The  ex- 
tent of  the  warranty  is  defined  by  the  written  agreement.  The  voyage, 
interest,  risk  and  premium  are  expressed  in  the  accounts,  which  the 
defendant  has  signed.  This  is  tantamount  to  a  policy,  wherein  no 
particular  form  is  necessary.  The  only  real  question  between  the 
parties  is,  did  the  person  who  is  now  become  bankrupt,  become  the  in- 
surer? 

The  suit  for  money  had  and  received,  was  brought  to  recover  monies 
which  had  been  received  by  Odlin,  as  the  consignee  of  Yard.  When 
the  accounts  were  interchanged  on  the  24th  April  1805,  subsequent 
to  the  commencement  of  the  action,  the  defendant  admitted  by  his 
signature,  that  be  had  received  6204  dollars  of  the  proper  monies  of 
the  bankrupt,  and  was  entitled  to  certain  credits.  Every  article  of  the 
account  was  amicably  adjusted,  except  the  charge  for  the  premium, 
and  the  balance  struck  without  prejudice.  If  the  estate  of  Yard,  was 
credited  with  the  item  of  premium,  it  would  necessarily  augment  die 
balance  due  from  Odlin. 

In  an  action  by  the  insurer  for  money  had  and  received  to  his  use, 
against  the  owners,  it  was  objected,  that  this  action  would  not  lie  for 
premiums  against  the  insured  themselves.  Lord  Mansfield  thought  the 
objection  came  too  late,  and  would  not  enter  into  it,  when  the  juiy 
were  ready  to  give  their  verdict ;  although  he  seemed  to  think  there 
was  nothing  in  the  objection.  Gist  v.  Mason,  1785.  Park.  36,  (29, 
1st  edit.) 

It  is  admitted,  that  the  judge  told  the  jury,  the  case  had  not 
been  made  out  on  the  part  of  the  plaintiffs ;  but  he  will  not  now 
undertake  to  say  that  he  thinks  the  verdict  wrong.  The  cause 
went  to  the  jury,  on  the  credibility  of  Yard's  testimony,  of  which 
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thej  were  the  sole  judges,  and  a  broker  has  been  admitted  to  give 
evidence  of  the  instructions  he  has  received.  2  Dall.  300.  The  honesty 
of  Yard  was  not  questioned ;  the  correctness  of  his  memory  only 
was  impeached.  An  error  of  six  dollars  might  occur  in  the  settlement 
of  an  account,  and  the  transaction  of  Wildes's  having  delivered  him  a 
letter,  might  have  escaped  his  recollection  ;  but  the  recital  in  the  assign- 
ment, and  his  request  to  his  assignees  to  make  a  further  insurance  for 
the  defendant,  which  was  effected  accordingly,  strongly  corroborate  the 
testimony  which  he  has  given.  In  every  view  of  the  case,  it  was 
highly  proper,  that  the  jury  should  exercise  their  judgment  upon  it» 
The  argument  which  has  been  urged  from  the  act  of  congress,  lay- 
ing a  stamp  duty  on  written  policies  of  insurance,  has  no  weight. 
The  same  objection  might  be  made  against  proving  any  debt  by  parol 
testimony ;  inasmuch  as  bonds  and  promissory  notes,  which  are  proper 
evidence  of  debts,  are  also  made  liable  to  certain  stamp  duties,  by 
that  act. 

Tilghman,  C.  J.  This  is  an  action  of  indebitatus  assumpsit  for 
money  had  and  received,  which  was  tried  before  Judge  Brackenridge, 
and  a  verdict  found  for  the  plaintiffs  for  $2151  and  93  cents. 

It  appears  from  Judge  Brackenridge's  report  of  the  evidence,  that 
Yard  and  Odlin  were  owners  of  the  brig  Paragon  and  her  cargo,  in 
partnership.  Yard's  share  was  two-thirds,  and  Odlin's  one-third. 
Before  the  brig  sailed.  Yard,  who  was  sworn  as  a  witness  in  the  cause, 
says,  that  he  went  with  Odlin  to  one  of  the  insurance  offices,  to  effect 
an  insurance  on  Odlin's  one-third.  The  premium  asked  at  the  office, 
was,  in  the  opinion  of  both  of  them,  too  high,  and  he  advised  Odlin 
not  to  give  it :  he  offered,  if  Odlin  chose,  to  insure  for  himself  at  25 
percent.,  and  cover  the  premium  at  33)^ long  covering  premium.  To 
this  Odlin  consented,  and  their  accounts  were  settled.  Yard  having 
charged  Odlin  with  the  premium,  and  paid  him  the  balance  of  the  ac- 
count. The  brig  was  bound  on  a  voyage  from  Philadelphia  to  a  port 
on  the  Spanish  Main,  and  from  thence  to  a  port  in  Spain.  Odlin  was 
captain  and  consignee,  and  had  power  to  sell  Yard's  share  of  the  car- 
go, for  which  he  was  io  have  a  commission.  No  written  policy  of  as- 
surance was  signed  by  Yard;  but  it  appeard  by  a  writing  signed  by 
Odlin,  that  the  insurance  to  be  made  by  Yard,  from  Philadelphia  to  a 
twt  on  the  Main,  contemplated  the  usal  risks  of  fair  American  trade  ; 
that  from  the  Main  to  Spain  contemplated  the  hazard  of  capture  by 
any  beligerent  power.  These  transactions  took  place  about  the 
niddle  of  August  1801 ;  soon  after  which  the  brig  sailed  on  her  voyage, 
nrhich  she  completed  in  safety. 
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After  she  sailed  Yard  procured  some  insarance  on  the  voyage  Erom 
the  Main  to  Spain,  and  about  December  1801,  stopped  payment. 
In  the  same  month,  he  lodged  the  policies  which  he  had  procured,  with 
dement  Biddle,  with  directions  to  draw  an  assignment  to  Odlin.  The 
assignment  was  drawn,  but  owing  to  Yard's  hurry  he  forgot  to  execute 
it ;  and  not  long  after,  he  went  to  Spain  to  transact  the  business  of 
the  estate  at  the  request  of  the  assignees.  The  assignment  recites, 
that  Yard  had  assumed  to  insure  for  Odlin,  and  that  it  was  intended 
an  as  indemnity  to  Odlin  in  case  of  loss.  Yard,  soon  after  his  insolren* 
cy,  requested  his  assignees  to  procure  further  insurance  for  Odlin,  and 
they  did  procure  an  insurance  in  the  name  of  Odlin,  for  $12,600  and 
80  cents.  This  was  the  substance  of  Yard's  testimony,  on  which  the 
plaintiffs  rested  their  cause. 

The  defendant,  by  way  of  invalidating  the  testimony  of  Yard, 
produced  a  witness  by  the  name  of  Joseph  Wildes,  who  swore,  that 
when  Yard's  insolvency  was  known,  he  called  on  him  with  a  letter 
from  Mrs.  Odlin,  requesting  him  to  deliver  the  policy  of  insuranee 
which  he  had  undertaken  to  procure  for  her  husband  ;  that  Yard  said 
it  was  very  accurate,  the  insurance  was  not  yet  made,  but  he  would 
have  it  done.  On  Yard's  cross-examination,  he  appeared  to  have 
forgot  the  circumstance  of  Wildes'  calling  on  him.  The  defendant 
also  proved,  that  the  sum,  which  Yard  said  he  had  paid  for  the  bal- 
ance of  the  account  in  August  1801,  was  six  dollars  different  from  the 
actual  balance  ;  and  from  this,  and  other  circumstances  not  necessaiy 
to  detail,  it  was  concluded  that  Yard's  memory  was  too  defective  to 
rely  on. 

The  credit  due  to  Mr.  Yard's  memory  (for  his  integrity,  was  not 
impeached)  was  a  matter  of  which,  under  all  circumstances,  it  was 
proper  for  the  jury  to  judge.  If  they  relied  on  it,  and  it  seems  they 
did,  there  can  be  no  reason  for  a  new  trial  on  that  ground. 

But  the  defendant's  counsel  brought  forward  two  exceptions  to  the 
verdict,  founded  on  points  of  law : 

1st.  That  in  an  action  for  money  had  and  received,  the  plaintiflb 
could  not  recover  the  premium  of  an  insurance. 

2d.     That  a  parol  insurance  is  void. 

1st.  There  can  be  no  doubt  but  the  principle  is  just,  that  an  indeb- 
itatus assumpsit  for  money  had  and  received,  is  not  the  proper  form  <]| 
action  for  recovering  a  premium  of  insurance.^  But  to  this  objection  it 
has  been  answered,  that  this  action  was  not  brought  to  recover  the  premi- 
um which  was  settled  in  the  account  of  August  1801,  if  Mr.*  Yard's  evi- 
dence was  correct :  but  to  recover  money,  which  the  defendant  had  after- 
wards received  as  the  agent  of  Yard.     A  communication  had  taken  place 

*  IndAiiat^  oMsmt^ptU  wiU  lie  for  the  pren^um  of  a  policy.  2  Ler.,  108. 
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between  the  parties  pendiDg  the  action.  Odlin  claimed  an  allowance 
for  the  premium,  which  he  alleged  had  been  anjnstly  retained  by 
Yard,  because  he  had  not  effected  an  insurance  for  him.  It  was  at 
length  agreed,  that  Odlin  should  pay  so  much  of  Yard's  claim  as 
would  balance  the  account,  deducting  the  premium,  the  amount  of 
which  should  remain  subject  to  dispute.  Both  parties  came  to  trial 
prepared  to  contest  the  real  object  of  dispute  upon  its  merits ;  so  that 
the  objection  as  to  the  form  of  action  is  not  to  be  favored.  I  think, 
the  explanation  offered  by  the  plaintiff's  counsel  is  a  sufficient  answer 
to  the  objection.  Yard  swore,  that  the  premium  was  settled  in  August 
1801.  Whether  he  was  accurate  in  that  was  matter  of  consideration 
for  the  jury. 

2.  As  to  the  validity  of  a  parol  insurance  I  do  not  mean  to  give  an 
opinion ;  because,  I  do  not  think  it  necessary  for  the  decision  of  the 
point  before  the  court.  The  question  is,  whether  Yard  was  entitled  to 
the  premium,  which  is  the  subject  of  dispute.  Taking  the  evidence 
altogether,  I  think  it  leads  to  the  conclusion,  that  Yard  was  to  keep 
Odlin  indemnified  from  the  risks  mentioned  in  the  writing  signed  by 
Odlin.  This  he  might  do,  either  by  underwriting  a  policy  himself,  or 
by  procuring  others  to  underwrite.  If  he  did  not  do  one  or  the  other, 
Odlin  might  support  a  special  action  on  the  case  against  him.  Yard 
being  thus  responsible,  there  is  no  reason  why  he  should  not  retain  the 
premium,  which  was  the  price  of  his  responsibility. 

It  was  mentioned  as  an  additional  reason  for  a  new  trial,  that  the 
verdict  of  the  jury  was  against  the  charge  of  the  court.  It  is  true, 
that  the  judge  in  his  charge  did  incline  to  the  opinion,  that  the  action 
was  not  supported  by  the  evidence,  and  this  would  have  very  great 
weight  with  me,  if  the  judge,  after  reporting  the  evidence,  had  not 
declared,  that  upon  reflection,  he  would  not  say,  that  he  was  dissatis- 
fied with  the  verdict. 

Upon  the  whole,  I  am  of  opinion,  that  the  defendant  has  not  shown 
sufficient  cause  for  a  new  trial. 

Yeates  and  Brackenridge,  justices,  concurred. 

Smith,  J.  As  the  chief  justice  has  stated  the  facts  correctly,  I  will 
not  repeat  that  statement.  But  as  I  cannot  concur  in  the  opinion  which 
he  has  delivered,  it  is  incumbent  on  me  to  state  the  reasons  of  my  dis- 
sent. I  know  that  my  brothers  do  not  suppose  me  capable  of  differing 
from  them,  by  an  affectation  of  singularity,  or  with  a  view  to  court  popu- 
larity, or  to  avoid  the  reverse  on  popular  questions.  When  I  am  com- 
pelled to  differ  from  the  majority  of  the  court,  it  becomes  me  not  to  be 
arrogantly  confident  in  my  own  judgment ;  but  such  as  it  is,  I  must  be 
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guided  by  it.  .  I  am  the  less  diffident  of  it  because  it  very  generally  leads 
me  to  concur  with  my  brothers. 

Although  the  action  for  money  had  and  received,  is  not  the  pi;oper 
action  to  recover  a  premium  of  insurance,  yet  I  would  be  willing  to 
join  in  the  refinement,  by  which  the  rest  of  the  court  overcome  that 
objection ;  because  a  judge  ought  never  to  turn  a  plaintiff  round,  on 
account  of  the  form  of  the  action,  when  he  is  entitled  to  recover  in 
any  other  form,  unless  supporting  the  action  in  its  present  form  would 
tend  to  confound  all  forms  of  action,  which  experience  convinces  as, 
would  produce  great  confusion  and  injustice. 

I  will  not  say,  that  a  parol  insurance  may  not  be  valid ;  but  it  is 
certainly  worthy  of  remark,  that  there  is  no  instance  that  I  ever  heard 
or  read  of,  where  such  insurance  has  been  made.  Were  it  sanctioned, 
it  would  from  the  nature  of  the  transaction,  be  productive  of  much 
more  uncertainty  and  inconveniency,  of  fraud  and  perjury,  than  parol 
sales  of  land.  Parol  sales  of  land  are  rendered  invalid  by  positive 
law  ;  parol  insurances  are  not ;  and  by  the  general  principles  of  con- 
tract, I  cannot  say,  that  such  a  contract  may  not  be  valid  ;  but  to  be 
so,  I  conceive  that  it  ought  to  be  proved  clearly  and  beyond  a  doubt : 
the  full  extent  and  limits  of  it  ought  to  be  ascertained  by  unexception- 
able  evidence ;  a  doubt  in  these  particulars  ought  to  be  fatal  to  an  ac- 
tion on  it* 

Could  this  action  be  supported  without  the  evidence  of  James 
Yard  ?  If  it  could  not,  that  evidence  cannot  support  it ;  because  every 
contract  must  be  either  valid  or  void  at  the  time  of  making  it.  It  can- 
not become  the  one  or  the  other  by  any  subsequent  contingency ;  there 
ought  to  be  mutual  remedies  on  it  subsisting  at  the  time  of  making, 
or  is  it  null  and  void.  It  is  not  sufficient,  that  a  remedy  may  arise  on 
an  uncertain  event.  If  the  plaintiffs  here  had  a  remedy,  exclusive  of 
the  testimony  of  Yard,  why  was  his  testimony  introduced  ? 

His  evidence  is  not  reconcileable  with  that  of  Wildes.  He  certainly 
betrays  a  great  want  of  memory  in  particulars,  important  to  satisfy 
the  mind  ;  his  evidence  seems  not  very  consistent  with  the  nature  of 
the  transaction,  it  was  produced  to  establish. 

The  memorandum  is  not  certain.  It  ought  to  have  been  as  certain 
as  the  policy  itself ;  or  at  least,  as  certain  as  the  memorandum  deliv- 
ered to  underwriters  in  such  cases.  It  is  not  stated,  whether  there  was 
to  be  any  warranty  ;  consequently,  the  extent  of  that  warranty  is  un* 
known.  Into  what  confusion  would  this  uncertainty  have  led,  had  the 
vessel  been  lost  ? 

Favorable  cases  make  bad  precedents.  If  this  verdict  be  establish- 
ed on  the  good  character  of  Mr.  Yard,  similar  verdicts  will  be  estab- 
lished on  characters  not  so  unexceptionable. 
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Upon  the  whole,  after  the  short  consideration  which  the  varioas 
business  in  the  court  has  enabled  me  to  devote  to  this  case,  I  am  much 
afraid,  that  should  we  sanction  this  verdict  and  principle, 

"  'Twill  be  recorded  for  a  precedent ; 
And  many  an  evil  by  the  same  example 
Will  rush  into  the  state.*' — 

I  am  of  opinion,  that  the  case  requires  deliberate  reconsideration ; 
bat  as  the  rest  of  the  court  are  of  a  different  opinion,  the  motion  for  a 
new  trial  is  denied  and  judgment  for  the  plaintiffs. 


MAKCH  TERM  1808. 
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FOB  THB  EASTERN  DISTRICT. 

CORAM— THiGHBIAN  CHIBF  JUSTICE,  TEATBS,  SMITH  AND  BBACKENRIDaE, 

JUSTICES. 


-•♦ 


David  Enox  and  William  Dbas  against  Peter  Summers. 

The  creditor  of  one  partner  ifi  entitled  to  levy  on  the  joint  stock,  but  subject  to  the  joint 

debts  of  the  partnership. 
Where  goods  levied  have  not  been  removed  by  the  sheriff  the  creditor  loses  his  lien, 

if  BufTering  tiiem  to  remain  in  the  possession  of  the  debtor,  has  given  him  a  false 

credit 

Case  stated  for  the  opinion  of  the  court. 

Kfiera  faunas  issned  in  this  action,  returnable  to  September  term 
1805,  which  on  the  10th  Jane  1805,  was  levied  on  personal  property, 
as  per  inventory.  The  debt  was  4301.,  with  interest  from  28th  Jan- 
nary  1805.  The  amount  of  the  plaintiff's  debt  has  been  paid  into 
court,  by  the  assignees  of  Stacey  Homer  and  Peter  Summers,  subject 
to  the  opinion  of  the  court,  whether  on  the  following  statement  of  facts, 
the  plaintiff's  by  virtue  of  their  execution,  or  the  said  assignees  by  virtue 
of  their  assigment  and  a  subsequent  execution,  are  entitled  to  the  money 
thns  paid. 

It  is  agreed,  that  at  the  time  the  above  execution  issued,  and  when 
it  was  levied,  the  said  Hornor  and  Summers  were  partners  in  trade  ; 
tkat  the  judgment  was  obtained,  and  the  execution  issued  for  the  sepa- 
rate debt  of  Summers,  but  was  levied  on  the  joint  effects  of  Horner 
•nd  Summers,  to  the  amount  in  value  at  least  of  $5000.  as  per  inven- 
tory ;  that  no  person  was  left  in  custody  of  the  goods,  nor  any  further 
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proceedings  had  on  the  execution  until  the  81st  July  following ;  daring 
which  interval  the  said  Homer  and  Summers  continued  to  transact  bus- 
iness on  an  extensive  scale,  by  buying  and  selling  as  wholesale  and  re- 
tail  grocers,  and  contracted  debts  to  several  of  the  creditors,  for  whose 
benefit  the  assignment  hereafter  mentioned  was  made,  to  the  amount  of 
$4000  at  least,  for  goods  purchased  and  delivered  after  the  plaintiff's 
execution  was  levied. 

It  is  further  agreed,  that  on  the  25th  July  aforesaid  the  partnership 
of  Homer  and  Summers  was  dissolved  by  consent,  and  the  goods,  wares, 
and  merchandizes  of  the  late  firm,  were  transferred  and  delivered  into 
the  possession  of  the  said  Summers,  who  in  consideration  thereof  con- 
fessed a  judgment  to  his  partner  Horner,  who  on  the  same  day  issued 
execution  thereon  for  the  sum  of  $9611,  and  98  cents,  declaring  the 
same  to  be  for  tho  benefit  of  Homer's  and  Summer's  creditors,  to  whom 
the  judgment  and  execution  were  afterwards  assigned ;  that  this  exe* 
cution  was  delivered  to  the  sheriff  the  day  it  issued,  and  that  on  the 
80th  of  the  same  month,  Summers  made  an  assignment  to  Edward 
Thompson  of  all  his  effects,  described  as  follows ;  all  the  goods,  wares, 
merchandizes  and  groceries  to  me  belonging,  and  which  are  placed, 
contained,  or  lodged  in  any  of  .  the  ships,  stores,  roonus,  houses,  or 
warehouses,  now  or  lately  occupied  by  me,  or  in  any  ship, 
store,  room,  house,  or  warehouse  whatever,  situate^"  &c.;  that  on  the 
same  day,  possession  was  delivered,  and  on  the  day  following,  the  execti- 
tion  at  the  suit  of  Homer,  was  duly  levied  on  the  effects  assigned,  and 
possession  thereof  taken  by  the  sheriff,  who  afterwards  took,  from  under 
the  hand  and  seal  of  the  said  Edward  Thompson,  an  agreement  in 
writing  to  deliver  up  the  said  goods,  or  to  pay  the  debt,  interest  and 
costs  due  on  the  execution  of  Horner  against  Summers  ;  that  the  said 
Edward  Thompson  on  the  1st  August  following  re- assigned  and  trans* 
f erred  unto  William  Warner,  Samuel  Hazlehurst,  and  Chandler  Price, 
in  trast  for  the  general  benefit  of  all  the  creditors  of  Homer  and  Sum- 
mers last  aforesaid  mentioned,  which  were  immediately  delivered  by 
the  said  assignees  on  their  agreement  to  pay  the  amount  of  the  plain- 
tiff's execution  into  court,  to  be  appropriated  as  the  court  shall  direct. 

The  case  was  submitted  to  the  decision  of  the  court,  by  the  counsel^ 
without  argument* 

Per  cur.    The  assignees  of  Homer  and  Summers  are  entitled  to  the 
money  on  two  grounds. 

1st.  The  separate  creditor  is  entitled  to  no  more  than  the  interest 
of  Summers,  subject  to  an  account  between  him  and  the  partnership, 
and  of  course  to  the  joint  debts.    4  Yes.  jr.  897,  in  exchequer. 
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2d.  Leaving  the  goods  levied  on  in  the .  possession  of  the  debtor, 
h»8  here  given  him  and  his  partner  a  false  credit ;  and  has  thereby 
injured  strangers,  which  has  never  been  permitted  in  any  of  the  cases 
we  have  determined. 


••^ 


Certiorari  to  the  Quarter  Sessions  of  the  peace  of  Lancaster  county, 
concerning  a  road  beginning  at  May  Town  and  leading  from  thence 
to  or  near  John  Haldiman's  Mill  in  Donegal  township. 

Confirmation  of  a  road  reversed,  because  the  reviewers  had  not  actual! j  reviewed  the 
road ;  and  because  one  of  the  petitioners  for  the  road,  had  been  appointed  a  reviewer. 

It  appeared  by  the  record  returned,  that  at  February  sessions  1804, 
the  road  had  been  applied  for  by  petition,  and  viewers  appointed ;  at 
May  sessions  following  the  viewers  reported  tht^t  the  road  was  neces- 
8ai7  for  public  use  ;  at  August  sessions  following,  a  review  was  prayed 
for,  upon  which  Samuel  Evans  was  appointed  one  of  the  reviewer^, 
which  said  Samuel  had  with  six  others  signed  the  origmal  petition  for 
the  road  ;  and  a  return  having  been  made  at  November  sessions  fol* 
lowing,  concurring  with  the  former  return,  the  same  was  confirmed  as 
a  public  road. 

It  also  appeared  by  two  affidavits,  that  there  had  been  no  actual  re* 
view  of  the  road. 

Mr.  Hopkins  submitted  the  case  without  argument  to  the  court, 
Messrs.  Smith  and  Montgomery  of  counsel  in  support  of  the  road,  not 
being  present. 

The  court  reversed  the  proceedings  below,  as  well  because  there 
really  had  been  no  review,  as  that  one  of  the  petitioners  for  the  road 
had  been  appointed  a  reviewer.  It  is  inconsistent  with  the  first  prin- 
ciples of  justice,  that  the  same  person  should  be  both  judge  and  party. 


•»  %  ^* 


Paul  Hekby  Mallet  Prbvost,  plaintiff  iajerror  against  Fbakcis 

NiCHOLLS. 

Where  the  snbstantiAl  merito  of  a  caae  have  been  tried  on  a  feigned  iBsae,  oonrtwill 

amend  a  clerical  error,  though  after  error  brooght. 
It  cannot  be  assigned  for  error,  that  the  adverse  party  has  renounced  a  matter  agreed  on 

for  his  own  benefit 
SxecatoiB  or  adminSstratois  cannot  rary  the  rights  of  creditors  as  to  their  shares  of  the 

assets.    Liens  on  the  estates  of  desoendenta,  attach  ftom  their  death. 

Wbit  of  error  to  the  Common  Pleas  of  Berks  county. 
It  appeared  by  the  record  returned,  that  a  suit  had  been  brought  by 
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James  Wilson,  esq.  against  John  Lewis  Bard^  in  the  same  court ;  and 
that  on  the  18th  Maj  1798,  by  consent,  all  matters  in  variance  be- 
tween the  parties  were  referred  to  Valentine  Eckert,  Jacob  Bower,  Rees 
Moore,  Daniel  Buckley  and  Samuel  Morris,  or  any  three  of  them  ;  and 
it  was  agreed,  that  the  names  of  Ann  Barb  and  Robert  A.  Farmer^ 
administrators  of  J.  L.  Bard,  deceased,  should  be  inserted  as  defendats. 
On  the  9th 'August  1798,  the  referees  reported  the  sum  of  124591. 
10s.  9d.  due  to  the  said  James  Wilson,  from  the  estate  of  the  said  J. 
L.  Bard,  deceased,  58801.  whereof,  (being  the  consideration  money 
for  the  lands  purchased  by  the  said  J.  L.  Bard,  of  the  said  J.  Wilson,) 
they  awarded  to  be  paid  agreeably  to  the  terms  of  sale,  and  the  remain- 
der  to  be  paid  in  specie.  And  they  further  awarded,  that  on  payment 
of  the  said  sum  of  124591.  10s.  9d.  by  the  said  defendants,  the  said 
J.  Wilson,  his  heirs,  executors  or  assigns  should  convey  the  premises 
so  purchased,  to  the  heirs  of  the  said  J.  L.  Bard,  in  fee,  or  otherwise 
complete  the  same.  The  said  report  was  read  in  court,  and  confirmed 
nisi  ;  but  afterwards  on  motion  and  exceptions  filed,  curia  advisare 
vtUt, 

On  the  17th  December  1798,  the  report  was  confirmed  absolutely, 
and  judgment  nunc  pro  iuncj  [Mr.  Wilson  having  died  on  the  2l8t 
August  1798,]  with  stay  of  execution,  till  a  deed  be  produced  and  filed 
in  the  Court  of  Common  Pleas  agreeably  to  the  report ;  and  till  the 
court  shall  adjudge  that  it  conveys  a  fee  simple  in  the  premises  to  the 
heirs  of  the  said  J.  L.  Bard,  according  to  law. 

Whereupon  the  administrators  of  Bard  brought  a  writ  of  error,  re- 
turnable December  term  1799,  in  the  Supreme  Court ;  and  on  the  28th 
March  1801,  after  argument,  the  judgment  of  the  court  below  was  af- 
firmed in  this  court. 

JohnBainey  Bard,  and  the  aforesaid  P.  H.  M.  Prevost,  also  obtained 
judgment  in  the  said  court  of  Common  Pleas  on  the  8th  August  1798, 
upon  the  report  of  referees  against  the  administrators  aforesaid,  of  the 
said  J.  L.  Bard  ;  and  the  aforesaid  Francis  Nicholls,  the  defendent  in 
error,  became  a  purchaser  under  the  sheriff's  sale  of  the  Birdsborough 
estate  for  70201.,  (which  had  formerly  been  contracted  for  by  the  said 
J.  L.  Bard,  with  the  said  J.  Wilson,)  founded  upon  that  judgment,  he 
having  previously  bought   in   the   judgment    obtained    by  Wilson. 
Nicholis  hereupon  moved  the  Court  of  Common  Pleas,  for  a  rule 
directing  the  sheriff  to  execute  a  deed  to  him  for  the  Birdsbo- 
rough  estate,  upon  his  entering  satisfaction  for  70201.   the  amount 
of  the  purchase  money,  deducting  the  costs  due  to   the  sheriff,  and 
he  the  said  Nicholis,   paying  the  same.     Upon  which   an   agree- 
ment took  place,  that  an  amicable  action  on  the  case  should  be 
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entered  by  the  said  Francis  NichoUs,  against  the  said  P.  H.  M.  Pro- 
vost, as  of  April  term  1801,  in  the  said  Court  of  Common  Pleas  ;  that 
the  plaintiff  should  declare  against  the  defendant  upon  a  wager  between 
Ae  parties,  respecting  the  right  to  receive  the  monies  arising  from  the 
isle  of  the  said  estate,  the  plaintiff  alleging  that  the  same  should  be 
paid  to  the  proprietor  of  the  judgment  of  Wilson,  against  die  adminis- 
trators of  J.  L.  Bard,  (which  proprietor  it  was  admitted  was  the  said 
plaintiff,)  until  the  amount  of  that  judgment  was  satisfied,  the  dafen* 
dant  denying  the  right  of  the  said  proprietor  to  receive  such  money ; 
that  an  issue  should  be  thereupon  joined,  so  as  to  obtain  a  decision  of 
the  question  whether  the  said  proprietor  is  so  entitled  or  not ;  and  that 
it  should  be  tried  by  a  special  jury. 

The  plaintiff  declared  on  a  wager  of  200  dollars  respecting  a  judg- 
ment entered  by  the  administrators  of  J.  Wilson,  against  the  adminis- 
trators of  J.  L.  Bard,  whether  the  proprietor  thereof  was  entitled,  &;c. 

The  cause  came  on  to  trial  at  Beading,  on  the  5th  August  1803, 
when  the  counsel  for  the  plaintiff  produced  in  evidence  a  report  of  ref- 
erees in  an  action  in  the  aforesaid  Court  of  Common  Pleas  of  Berks 
county,  in  which  J.  Wilson,  esq.,  was  plaintiff,  and  the  administrators 
of  J.  L.  Bard,  were  defendants,  in  the  words  following,  {prout  re- 
port,)on  which  said  report  the  judgment  of  the  said  court  was  entered 
in  the  words  following,  {prout  indorsement  on  the  report,)  and  also 
gave  in  evidence  the  record  of  the  removal  of  the  said  suit  by  writ  of 
error  into  the  Supreme  Court,  {praiU  record  annexed,)  and  that  the 
sales  of  the  Birdsborough  estate  amounted  to  70201.,  and  rested  there. 
Whereupon  the  counsel  of  the  defendant  offered  evidence  to  prove  the 
terms  of  the  sale  of  the  land  mentioned  in  the  said  report,  as  having 
been  purchased,  of  J.  Wilson  by  the  said  J,  L.  Bard,  and  also  to  prove 
tiie  quantity  of  land  so  purchased,  and  the  sum  to  be  given  therefore. 
And  the  said  defendant  by  his  said  counsel,  offered  evidence  to  prove, 
that  the  said  J.  L.  Bard,  was  in  possession  of  the  said  tract  of  land 
under  the  said  agreement  of  sale,  made  valuable  improvements  on  the 
same,  and  continued  in  the  uninterrupted  enjoyment  and  possession  of 
the  same  till  his  death.     And  the  said  defendant  by  his  counsel  afore- 
said, offered  evidence  to  prove,  that  the  purchase  money  due  for  the 
said  land,  was  tendered  agreeably  to  the  terms  of  sale,  and  has  since 
been  paid  into  the  said  court.     But  to  this  the  counsel  for  the  said 
plaintiff  objected,  that  it  was  not  competent  for  the  defendant  to  give 
Bach  evidence  in  the  said  issue,  as  tending  to  draw  into  question  and 
controversy  the  said  award  and  judgment  so  offered  in  evidence  by  the 
plaintiff;  of  which  opinion  was  the  court,  and  overruled  the  said 
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evidence.     Whereupon  the  bill  of  exceptions  was  tendered,  sealed  and 
signed  by  the  justices. 

General  errors  being  'assigned,  and  in  ntUlo  estj  erraium  pleaded 
thereto^  the  same,  were  fully  argued  by  Means,  Ingersoll  and  Lewia 
for  the  plaintiff  in  error,  and  by  Messrs.  E.  Tilghman  and  Hopkins 
for  the  defendant. 

Three  points  were  made  by  the  plaintiff's  counsd. 

1*  The  judgment  was  obtained  by  Mr.  Wilson  himsdf  on  the  report ; 
but  the  declaration  is  framed  on  a  wager,  whether  the  proprietor  of  the 
judgment  entered  by  the  administrators  of  J.  Wilson  was  entitled  to 
the  money  on  the  sales.  This  does  not  correspond  with  die  agreemeat 
to  enter  the  amicable  action.  Evidence  improperly  received  or  reject* 
ed,  is  error,  Bunn.  876,  878.  And  all  errors  apparent  on  the  record 
may  be  taken  advantage  of,  though  not  contained  in  the  bill  of  excep- 
tions^   6  Co.  87,  b.  Bac.  Abr.  Eiror  K  Mall.  Mod.  Ent.  228,  276. 

2.  Though  the  plaintiff  below  obtained  a  verdict  and  judgment  there- 
on, he  was  not  entitled  to  recover.  There  was  a  cefset  executio  on  the 
final  judgment  of  J.  Wilson,  until  a  deed  should  be  produced  and  filed 
in  court,  and  approved  of  by  the  justices  thereof.  No  evidence  of 
this  kind  was  offered  on  the  trial. 

8.  The  evidence  offered  by  the  defendant  below,  which  was  over- 
ruled, did  not  tend  to  draw  in  question  the  former  award  and  judgment 
but  was  not  in  strict  conformity  thereto.  The  report  mentions  the 
terms  of  sale,  but  is  silent  as  to  what  they  were  :  but  it  is  expressed, 
that  the  58801.  should  be  paid  according  to  the  original  contract,  and 
the  residue  of  the  sum  found  due  in  specie.  This  clearly  shows  that 
according  to  the  first  agreement,  the  former  sum  might  be  paid  in 
something  distinct  from  specie,  in  the  bonds  or  notes  of  Mr.  Wilson, 
which  were  at  the  time  in  a  state  of  depreciation.  What  rational 
ground  could  be  assumed,  to  induce  the  court  to  overrule  evidence  ad- 
duced to  show  that  the  administrators  of  J.  L.  Bard  had  complied 
with  his  contract,  and  had  actually  lodged  the  whole  purchase  money 
in  court  ?  The  improvements  made  by  Bard  in  his  life- time,  might 
also  form  a  material  consideration,  when  the  price  of  the  lands  was 
much  increased  thereby. 

Mr.  Wilson  can  have  no  lien  beyond  his  purchase  money  ;  if  that 
has  been'paid,  or  tendered,  and  lodged  in  court,  according  to  the  terms 
of  sale  the  assignee  of  his  administrators  can  only  come  in  for  the  re- 
maining 70791  10s.  9d.,  as  other  creditors  by  simple  contract.  On 
the  death  of  J.  L.  Bard,  the  liens  of  his  creditors  attached,  according 
to  their  dignity.  Here  there  is  a  deficiency  of  assets  and  the  question 
13,  whether  the  proprietor  of  Wilson's  judgment  shall  sweep  away  the 
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whole  of  the  money  arising  on  the  sale  of  lands  ?  That  judgment  con- 
fers no  lien :  it  may  be  conclasive  between  the  parties,  bat  not  as  to 
third  persons  who  are  interested.  Nor  can  the  administrators  of 
Bard,  by  any  agreement  whatever,  determine  the  priority  of  any  par- 
ticular claimant,  in  derogation  of  the  rights  of  the  general  creditors. 
A  judgment  may  be  avoided  withont  a  writ  of  error,  by  a  plea,  where 
the  party  is  a  stranger  to  it.  2  Mod.  308.  Oro.  El.  199.  11  Co.  42, 
a.  44.  b.  Godb.  877. 
The  counsel  for  the  defendant  in  error  answered — 

1.  There  is  no  substantial  variance  .between  the  declaration  and 
the  agreement,  on  which  it  was  founded.  J.  Wilson  died  between  the 
first  and  second  judgments,  and  therefore  the  final  judgment  may 
fairly  be  said  to  have  been  entered  by  his  administrators.  The  object 
of  the  parties  was  to  try  the  claim  oflNicholls  under  the  judgment 
which  he  had  purchased,  and  every  thing  formal,  which  would  con- 
travene that  object,  must  be  discarded.  But  if  it  was  really  an  error 
it  is  not  incurable.  Here  is  something  to  amend  by,  and  the  decla- 
ration may  at  this  moment  be  amended.  Amendment  may  be,  even 
after  error  brought.  4  Dall.  268.  1  Wils.  808. 1  T.  R.  782.  8  T.  R. 
869.  5  Burr.  2780.  No  exception  was  taken  to  want  of  form  at  the 
trial,  but  the  same  was  conducted  ou  its  merits.  If  it  was  then  sup- 
posed, that  the  judgment  offered  in  evidence  was  irrelevant  to  the 
issue,  the  objection  should  have  then  been  made. 

2.  It  does  not  lie  in  the  mouths  of  creditors  to  object,  that  the  de- 
fendant in  error  has  not  got  a  good  title.  If  he  is  contented  with 
having  the  equitable  interest  of  J.  L.  Bard  vested  in  him  under  the 
sheriff's  sale,  and  has  succeeded  to  the  rights  of  J.  Wilson  by  buy- 
ing in  the  judgment,  he  takes  the  lands  at  his  own  risk.  But  as  well 
might  it  have  been  urged,  that  if  Mr.  Wilson  had  been  in  full  life, 
and  had  purchased  at  the  sale,  that  it  would  have  been  indispensably 
necessary  in  the  first  instance  to  have  filed  his  deed.  His  adminis- 
trators have  not  taken  out  'execution,  but  the  sheriff  has  proceeded 
on  the  process  issued  by  J.  R.  Bard  and  the  plaintiff  in  error  to  the 
sheriff. 

3.  Why  was  the  parol  evidence  of  Prevost  offered  on  the  trial,  un- 
less to  set  a  float  what  had  been  solemnly  settled  by  the  award  and 
judgment  ?  Of  what  avail  was^it,  on  the  issue  joined  in  the  court  be- 
low, that  J.  L.  Bard  had  made  valuable  improvements  on  the  land  ? 
It  is  clearly  settled,  that  the  merits  of  a  judgment  cannot  be  canvass- 
ed in  another  action.  7  T.  R.  455.  Nay,  so  far  has  the  policy  of  the 
law  carried  this  doctrine,  that  money  passed  under  compulsory  process, 
though  unjustly  received,  cannot  be  recovered  back  in  another  suit, 
lb.  269. 
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It  has  been  said,  that  the  53801.  has  been .  tendered  and  lodged  in 
court.  Admit  it,  for  argument's  sake.  There  is  still  70791.  lOs. 
9d.  remaining  of  the  sum  awarded,  which,  exclusive  of  interest  !^)d 
cost,  payable  to  the  sheriff,  would  be  more  than  sufficient  to  discharge 
the  sum  for  which  the  lands  were  struck  off.  So  that  it  is  perfectly 
immaterial  whether  the  53801.  was  paid  or  not. 

But  it  is  urged,  that  Wilson's  judgment  created  no  lien,  and  that 
the  rights  of  other  creditors  are  yiolated  by  the  verdict.  The  court 
are  confined  to  the  record,  and  can  take  aotice  only  of  the  parties  to 
the  writ  of  error,  who  are  the  only  creditors  that  we  know  of.  No 
deficiency  of  assets  is  stated,  nor  will  it  be  presumed.  Every  thing 
shall  be  intended  in  favor  of  a  verdict.  1  Wils.  2. 

The  question  of  lein  necessarily  came  before  the  jury,  when  they 
determine  the  point,  that  the  proprietor  of  Wilson's  judgment  was 
entitled  to  the  money  on  the  sales.  It  was  in  fact  submitted  to  them 
by  joint  consent ;  and  it  was  competent  to  the  administrators  of  J.  L. 
Bard  to  conclude  the  other  creditors,  by  their  agreement  made  bona 
fide  J  to  ascertain  the  claim  under  Wilson's  judgment.  It  is  admitted, 
that  fraud  would  form  an  exception,  but  that  it  is  not  insinuated  here. 
Creditors  cannot  interfere  with  the  duties  of  reenters  or  administra- 
tors. 2  Equ.  Ab.  253,  pi.  10.  Endless  confusion  and  litigation  would 
ensue  from  such  usurpations  of  creditors.  Suppose  a  mortgage  not 
recorded,  and  a  recovery  had  against  the  administrators,  could  odier 
creditors  review  the  correctness  of  that  recovery  in  a  suit  against 
them? 

In  this  instance,  the  legal  estate  in  the  lands  sold  by  contract  to  J. 
L.  Bard,  subsisted  in  Mr.  Wilson  at  the  time  of  his  death,  and  after 
his  death  became  vested  in  his  heirs.  The  plaintiff  in  error  now  repre- 
sents the  heirs  of  J.  L.  Bard,  who  were  devested  of  their  equitable 
interest  in  the  Birdsborough  land  ;  and  it  would  seem  that  the  prin- 
ciple adopted  by  the  court  in  the  case  of  Mr.  Hallowell,  who  was  the 
trustee  of  Thomas  Grecves,  would  apply  to  the  defendant  in  error,  and 
give  him  a  preference  of  payment  in  the  sum  awarded. 

Tilghman,  C.  J.  took  no  part  in  the  decision,  having  formerly  been  ^ 
of  counsel  in  the  cause. 

Yeates,  J.  delivered  the  opinion  of  the  court. 

It  has  been  assigned  for  error  in  this  case,  that  the  issue  joined  be- 
tween the  parties  did  not  correspond  with  the  agreement  upon  which 
it  was  bottomed.  The  agreement  was,  that  Nicholls,  who  had  become 
the  purchaser  oE  the  Birdsborough  estate  under  the  sheriff's  sale,  and 
who  was  also  the  proprietor  of  the  judgment  of  Wilson  against   the 


1808]  OF  PENNSYLVANIA.  485 

administrators  of  J.  L.  Bard,  should  declare  upon  a  wager  against  Pre- 
TOBt,  respecting  his  right  to  receive  the  monies  arising  upon  the  sale  of 
the  said  estate,  Nicholls  alleging,  and  Prevost  denying  such  right.  The 
declaration  founded  thereon,  laid  the  wager  as  respecting  a  judgment  en- 
tered in  the  Court  of  Common  Pleas  of  Berks  county,  by  the  adminis- 
trators of  J.  Wilson,  against  the  administrators  of  J.  L.  Bard,  whether 
the  proprietor  thereof  was  entitled  to  receive  the  money  arising  from 
the  sales  of  the  estate  of  Birdsborongh. 

This  objection  goes  to  the  mere  form  of  the  feigned  issue  ;  and  in 
such  a  case,  the  court  would  be  very  liberal  as  to  granting  amendments 
where  the  real  merits  of  the  controversy  have  been  fairly  tried.  The 
report  of  the  referees  was  filed  in  the  Common  Pleas  on  the  9  th  Au- 
gust 1798,  and  confirmed  nisi  in  the  life-time  of  Mr.  Wilson;  but 
upon  exceptions  being  filed,  the  court  continued  it  under  advisement. 
Oq  the  17th  December  following,  the  report  was  confirmed  abso- 
lutely after  the  death  of  Mr.  Wilson,  and  judgment  entered  nunc 
pro  tune.  Correctly  speaking,  the  judgment  was  entered  in  his  name  ; 
but  in  truth  it  was  finally  obtained  by  his  administrators.  The  sub- 
stantial issue  was  thoroughly  understood  by  the  parties  and  their 
Aeir  counsel  on  the  trial ;  no  objection  was  made  to  the  judgment  be- 
ing receiyed  in  evidence,  oil  account  of  the  variance ;  nor  was  any  mo- 
'  tion  for  a  new  trial  made  on  this  ground.  Under  these  circumstances, 
we  do  not  apprehend  that  this  clerical  oversight  would  warrant  us  in 
pronouncing  it  to  be  an  incurable  error. 

It  has  also  been  contended,  that  it  appears  on  the  face  of  the  record 
tiiat  the  proprietor  of  die  judgment  was  not  entitled  to  the  amount  of 
sales,  inasmuch  as  it  was  part  of  the  judgment  of  the  Court  of  Com- 
mon Pleas  founded  on  the  award  of  the  referees,  that  there  should  be 
a  stay  of  execution  till  a  deed  should  be  produced  and  filed  in  that 
court  agreeably  to  the  report,  which  should  be  adjudged  to  convey  a 
fee  simple  in  the  premises  to  the  heirs  of  the  said  J.  L.  Bard,  accord- 
ing to  law  ;  and  Uiat  it  does  not  appear  that  such  deed  has  been  pro- 
duced or  filed. 

The  answer  given  by  the  counsel  of  the  defendant  in  error  appears 
satisfactory  to  us.  The  lands,  and  all  the  interest  of  J.  L.  Bard 
therein,  became  vested  in  Nicholls  by  due  process  and  operation  of  law. 
He  became  thereby  the  hssres  faciusy  and  it  was  competent  to  him 
alone  to  demand  of  the  legal  representatives  of  Mr.  Wilson  the  fulfil- 
ment of  the  condition  imposed  on  them.  Volenti  non  Jit  injuria. 
He  might  dispense  ^rith  this  act  on  their  part ;  and  might  well  con- 
ceive, that  by  uniting  his  interest  under  the  sheriff's  sale,  with  his 
proprietaryship  of  the  judgment,  he  combined  the  equitable  title  of 
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Bard  if^ith  the  strictly  legal  title  of  Wilson.  Bat  it  never  can  be  as* 
signed  for  error  against  one  of  the  litigant  parties,  that  he  has  thought 
proper  to  renounce  a  right  introduced  for  his  own  benefit. 

A  more  formidable  objection  arises  on  the  bill  of  exceptions,  which 
is  not  worded  with  great  accuracy  or  precision.  But  we  are  confined 
to  the  facts  therein  set  out,  and  are  not  allowed  to  travel  out  of  it. 
*'  The  defendant  below  offered  evidence,  .to  prove  that  the  purchase 
money  due  for  the  said  land,  was  tendered  agreeably  to  the  terms  of 
sale,  and  had  since  been  paid  into  the  Court  of  Common  Pleas," 
which  was  overruled,  as  tending  to  draw  into  question  and  controversy 
the  award  and  judgment  before  shown  in  evidence. 

The  referees  reported  the  sum  of  12,459/.  10s.  9d.  due  to  J.  Wil* 
son  from  the  estate  of  J.  L.  Bard,  deceased,  5&S01.  whereof  (being 
the  consideration  money  for  the  lands  purchased  by  the  said  J.  L. 
Bard  of  the  said  J.  Wilson)  they  awarded  to  be  paid  agreeably  to  the 
terms  of  sale,  and  the  remainder  to  be  paid  in  specie.  The  report  is 
silent  as  to  the  terms  of  sale.  We  know  not  whether  the  6380/. 
was  stipulated  to  be  paid  in  he  notes  of  Mr.  Wilson,  or  in  paper  of 
another  description ;  but  whatever  it  was,  it  is  contradistinguished 
from  specie  in  the  award.  It  is  fully  established,  that  the  merits  of  a 
judgment  cannot  be  overhauled  or  canvassed  in  another  suit ;  and  that 
a  different  doctrine  would  render  the  administration  of  the  law  a  circle 
without  end.  At  the  same  time,  it  is  clear  that  the  production  of  tes- 
timony, evincing  that  the  whole  or  part  of  a  judgment  has  been  satis- 
fied, does  not  derogate  therefrom,  or  draw  in  question  its  propriety. 
If  the  plaintiff  in  error  was  desirous  of  showing,  that  the  administra- 
tors of  J.  L.  Bard  had  satisfied  part  of  the  judgment,  it  became  indis- 
pensably necessary  that  he  should  prove  the  terms  of  sale  cUitendtj 
the  report  not  specifying  them.  It  follows  of  course,  that  if  the  non- 
payment of  the  5880/.  was  made  a  ground  of  recovery  by  the  plaintiff 
below  on  the  feigned  issue,  the  testimony  offered  by  the  defendant  be- 
low should  have  been  received  upon  every  principle  of  distributive  jus- 
tice. 

The  counsel  of  the  defendant  in  error  admit  the  force  of  this  rea- 
soning ;  but  contend  that  they  were  entitled  to  recover  on  the  feigned 
issue  indepently  of  this  5380Z,  which  being  deducted  from  the  sum 
awarded  of  12,459Z.,  IO5.,  9</.,  would  leave  a  balance  for  7079/.,  105., 
9flF.,  still  due  to  him,  as  the  owner  of  Mr.  Wilson's  judgment.  This 
sum,  with  the  arrears  of  interest  due  thereon  since  December  1798^ 
when  the  report  was  confirmed,  and  the  sheriff's  fees  added,  whidi 
Nicholls  offered  to  pay,  would  greatly  surmount  the  7020/.,  which  he 
bid  for  the  premises,  and  consequently  there  would  be  a  fund  over  which 
he  had  a  control^  more  than  sufficient  to  pay  the  purchase  ^money^ 
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agreeably  to  his  motion  in  the  Court  of  Common  Pleas,  even  dropping 
the  58801. 

These  obserrationB  hare  great  weight,  prorided  a  prerioos  point  is 
establidied,  that  the  judgment  of  Wilson  gires  a  priority  of  payment 
as  to  this  70791.  10s.  9d.,  and  the  accniing  interest  out  of  the  assets 
of  J.  L.  Bard,  deceased.  There  can  be  no  donbt  of  the  pre-existing 
lien  of  Mr.  Wilson  as  to  6880L ,  the  purchase  money  of  the  Birdsbor- 
ongh  estate.  The  legal  estate  remained  in  him,  and  he  was  not  bound 
to  conrey  die  same  under  the  articles,  until  the  stipulated  consideration 
was  fuUy  paid  and  satisfied.  But  under  our  present  view  of  the  ques* 
tion,  this  sum  cannot  form  any  part  of  our  consideration. 

The  defendant's  counsel  insist,  that  the  70791.  10s.  9d.  became  en-^ 
titled  to  a  preference  of  payment,  by  the  act  of  the  administrators  of 
Bard,  and  the  report  and  consequent  judgment  thereupon ;  and  that  the 
question  of  lien  was  expressly  submitted  to  the  jury  on  the  trial  of  the 
feigned  issue,  who  have  found  in  its  favor.  They  assert  that  it  was 
competent  to  the  administrators  to  conclude  other  creditors  (though  it 
is  said  the  record  affords  no  evidence  of  there  being  such  creditors)  as  to 
the  extent  of  the  lien  under  Wilson's  judgment ;  and  unless  this  can 
legally  be  done,  endless  confusion  must  ensue.  It  is  further  alleged, 
that  nothing  is  stated  on  the  record  from  which  can  be  collected  a  de- 
ficiency of  assets. 

The  14th  section  of  the  act  of  19th  April  1794,  8  Dall.  St.  Laws 
527,  prescribes  the  mode  in  which  the  debts  of  decedents  shall  be  paid. 
After  enumerating  those  debt  which  are  intitled  to  a  priority,  it  directs 
an  average  of  the  remaining  assets  amongst  the  other  creditors  pro 
rata.  And  in  the  case  of  Philip  Wootering  against  the  executors  of 
6en«  Walter  Stewart  in  December  term  1799,  it  was  determined  by  this 
court  on  full  argument,  that  a  judgment  obtained  against  the  executors 
or  administrators  of  a  deceased  person  gained  no  priority  as  to  pay- 
ment ;  and  that  the  dignity  of  the  debt  when  the  party  died,  formed 
the  sole  characteristic  feature  of  distinction.  This  appeared  to  accord 
with  the  policy  of  the  government  from  the  earliest  times  ;  and  it  made 
no  difference  as  to  creditors,  whose  liens  attached  only  on  the  death  of 
the  testator  or  intestate,  whether  the  assets  arose  from  the  sale  of  real 
or  personal  estate.  Though  the  personal  representatives  of  a  deceased 
person  might  by  their  bona  fide  acts,  conclusively  define  the  extent  of 
claim  of  the  different  creditors,  they  could  not  vary  the  vested  interests 
of  the  different  creditors,  nor  change  the  order  of  payment ;  for  this 
would  militate  against  the  express  provisions  of  the  law.  Neither  did 
the  report  of  the  referees,  nor  the  judgment  of  the  court  go  far- 
ther,   than  to    ascertain  the    amount    of    Mr.  Wilson's    demand ; 
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they  left  the  order  of  payment  to  be  fixed  by  law,  according  to  the  na- 
ture of  the  debt.  Nor  could  the  jury  by  their  verdict  violate  the  pro- 
visions  introduced  for  the  benefit  of  the  general  creditors.  It  is  per- 
fectly clear,  that  there  are  at  least  two  adverse  creditors  to  the  defend- 
ant in  error,  and  that  there  is  a  deficiency  of  assets ;  because  the  record 
states  the  sheriff's  sale  of  the  Birdsborough  estate  to  have  been  founded 
on  the  judgment  of  Prevost  and  others  against  the  administrator  of  J. 
L.  Bard  ;  and  the  present  controversy  is,  who  is  legally  entitled  to  the 
money  produced  by  the  sales.  In  determining  thia  question,  it  can  be 
of  no  moment  which  of  the  judgments  is  first  in  point  of  time  against 
the  administrators.  Priority  of  payment  as  I  have  already  mentioned, 
must  depend  on  the  nature  of  the  demand,  as  it  existed  at  the  time  of 
the  death  of  Bard. 

But  the  counsel  of  the  defendant  in  error  have  assimilated  the  present 
case  to  that  of  Frazier's  et  al.  lessee  v.  Hallowell,  upon  which  this  court 
expressed  their  opinions  in  September  term  1805  ;  and  have  contended, 
that  Mr.  Wilson  not  having  parted  with  the  legal  estate  in  the  lands, 
remained  the  trustee  of  Bard,  which  drew  after  it  a  lien  on  the  whole 
sum  due  to  him.  The  majority  of  the  judges  who  decided  for  the  de- 
fendant, went  on  the  ground,  that  from  the  circumstances  of  the  case, 
it  was  fairly  to  be  presumed,  that  Mr.  Hallowell,  lent  the  notes  to 
Grooves  on  the  security  of  the  mortgage  taken  in  his  own  name ;  and 
especially  as  no  consideration  was  stated  or  contended  for,  which  might 
have  induced  Mr.  Hallowell  to  give  his  notes.  But  in  the  present  in- 
stance, it  is  admitted,  that  the  balance  of  70791.  lOs.  9d.  arose  from  a 
course  of  mutual  dealings  between  Wilson  and  Bard  ;  which  therefore 
excludes  the  presumption  of  the  former  regarding  the  strictly  legal  tide 
in  himself  as  a  plank  of  indemnity.  Thus  materially  distinguished, 
we  think  the  decision  in  the  former  action  cannot  influence  the  question 
before  the  court. 

It  appears  that  if  the  defendant  in  error  relied  on  the  58801.  as  a 
ground  of  recovery,  the  court  below  should  have  received  the  testimony 
offered  of  the  terms  of  sale,  and  the  tender  made  pursuant  thereto. 
And  if  this  ground  was  relinquished,  and  recurrence  had  to  the  7079L 
10s.  9d.  he  had  no  superior  lien  as  to  this  last  sum  on  the  assets  of  J. 
L.  Bard  deceased,  to  other  creditors,  whose  demands  were  of  equal 
dignity  with  his  own  at  the  time  of  Bard's  death,  which  would  have 
warranted  a  recovery  on  legal  principles. 

The  judgment  of  the  Court  of  Common  Pleas  is  therefore  reversed. 
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David  Moffat   administrator  of  R6bsrt  Moffat  against  Israbl 

ISRABL. 

Action  for  money  had  and  received,  will  not  lie  against  a  slieriff  for  improperl j  paying 
0Y&  money,  while  his  vendee  who  would  rescind  the  contract  holds  the  title  of  the  lands. 

Motion  to  take  off  nonsuit,  had  before  Mr.  Justice  Brackenridge 
at  Nisi  Pmis  on  28d  November  last. 

He  now  reported  the  eyidence  given  in  the  cause. 

The  suit  was  indebiicUun  assumpsit  for  money  had  and  received  bj 
the  defendant,  to  the  use  of  the  intestate,  under  the  following  facts: 
On  the  25th  November  1801,  Robert  Moffat  purchased  a  lot  of  ground 
in  Southwark,  which  was,  sold  bj  the  defendant  as  sheriff  of  Philadel- 
phia county,  for  $130.  The  sale  was  held  under  executions  issued  at 
the  suit  of  Peregrine  H.  Wharton  against  the  administrators  of  John 
Bailey.  The  purchaser  paid  the  money  on  the  day  of  sale,  obtained 
Ae  sheriff's  deed  and  took  possession  of  the  lot.  After  the  sale  and 
before  the  iponey  was  paid  over  by  the  sheriff,  Jie  was  informed  that 
this  lot,  with  three  other  lots,  had  been  mortgaged  by  Bailey  and  his 
wife  to  Malcolm  M'Nair  on  the  13th  June  1796,  to  secure  the  pay- 
ment of  1121.  and  interest,  and  that  the  same  was  prior  to  Wharton's 
judgment ;  but  it  did  not  appear,  that  at  the  time  of  the  sale,  the  de« 
fendant  knew  of  this  mortgage,  or  gave  any  notice  of  it  when  he 
made  the  sale  under  the  execution.  Some  short  time  after,  the  de- 
fendant paid  over  the  money  to  the  attorney  of  Wharton.  A  scire 
facias  was  afterwards  sued  out  upon  the  mortgage  against  the  terre- 
tenants'  to  September  term  1804,  and  the  present  suit  was  brought 
against  the  sheriff  to  September  term  1805,  to  recover  back  the  mon- 
ey paid  him. 

Mr.  S.  Levy  for  the  plaintiff,  insisted,  that  the  sheriff  was  bound 
by  the  duty  of  his  ofSce,  to  examine  the  public  ofSces,  in  order  to  as- 
certain the  incumbrances  on  the  real  estates  he  was  about  to  sell,  and 
to  advertise  accordingly. 

The  purchaser  is  not  bound  to  search  the  records :  the  sheriff  at  his 
risk  must  apply  the  money  arising  from  the  sales  to  those  incum- 
brances, which  were  prior  in  time.  If  the  property  of  goods  which  he 
has  levied  on  be  disputed,  he  may  move  that  the  proceedings  against 
him  may  be  stayed,  till  the  right  be  tried  between  the  contending  par- 
ties, or  one  of  them  has  given  him  a  sufficient  indemnity:  Tidd  398 
(741.) 

A  sheriff  having  two  executions  in  his  hands,  levies  and  sells  under 
the  second  execution,  he  is  liable  to  both  parties.  1  T.  R.  729,  732. 
A  suit  would  well  lie  against  the  defendant,  before  any  recovery  had 
on  the  mortgage.    He  was  guilty  of  deceit  in  paying  over  the  money 
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wrongfully,  after  he  had  received  notice  of  the  mortgage;  but  it  is 
competent  to  the  injured  party  to  waive  the  tort,  and  bring  an  action 
for  money  had  and  received.     Gowp.  419. 

Messrs.  T.  Ross  and  Condy,  for  the  defendant,  denied  that  the 
sheriff  was  more  bound  to  look  into  the  incumbrances  of  lands  under 
execution  than  purchasers.  Every  man  buys  lands  at  a  sheriff's  sale 
at  his  own  risk.  The  sheriff  is  not  bound  to  warrant  the  title  be  is 
selling  ;  nor  has  he  it  in  his  power  to  exempt  the  lands  from  mortgages 
prior  to  the  judgment,  under  which  he  is  selling.  Suppose  a  mort* 
gage  fraudulendy  given,  to  save  the  land  from  creditors,  it  will  not 
be  expected,  that  the  sheriff  is  to  decide  on  that  question.  But  would 
a  suit  for  money  had  and  received,  lie  against  the  sheriff  under  the 
circumstances  of  this  oa^e  ?  If  it  lies  at  all,  it  should  have  been 
brought  against  the  plaintiff  in  the  execution,  who  has  received  the 
money,  as  it  is  said,  under  an  indemnification.  Here  has  been  no 
evidence  of  a  recov^  of  the  mortgage  money.  It  may  be,  that  the 
same  is  fully  satisfied,  and  the  purchaser  may  have  it  in  his  power  to 
show  it  by  full  proof.  If  any  suit  would  lie  against  the  defendant  it 
must  be  for  misfeasance  in  his  office.  Besides,  the  intestate  brought 
but  one  lot  of  the  four  lots  mortgaged,  and  the  other  lots  are  liable 
to  contribution,  supposing  the  mortgage  to  be  really  due.  At  all 
events,  a  purchaser,  while  he  holds  the  title  of  the  lands  sold  in  his 
own  hands,  cannot  bring  a  suit  to  recover  back  the  money  he  has 
paid,  without  in  the  first  instance  tendering  a  re-conveyance  to  the 
vendor. 

The  chief  justice,  after  stating  the  case,  delivered  the  opinion  of 
the  court 

A  good  deal  has  been  said  during  the  argument,  concerning  the 
duty  of  a  sheriff  to  give  notice  of  incumbrances,  and  to  apply  the 
proceeds  of  the  sale  to  the  payment  of  the  liens  on  the  land,  whether 
by  judgment  or  mortgage  according  to  their  respective  priorities. 
The  court  deem  it  unecessaiy  to  give  any  opinion  on  these  points : 
because  independent  of  any  thing  of  that  kind,  there  was  sufficient 
cause  for  nonsuiting  the  plaintiff. 

If  the  plaintiff  can  recover  in  this  action,  it  must  be,  because  equity 
demands,  that  the  defendent  should  refund  the  money  which  he  paid  to 
Peregrine  H.  Wharton,  instead  of  applying  it  as  he  ought  to  have  done» 
to  the  discharge  of  the  mortgage.  But  a  decisive  objection  to  the 
plaintiff's  claim,  is,  that  it  would  be  against  all  equity,  that  he  should 
get  back  his  money,  and  at  the  san^e  time  keep  the  land.  He  ought 
to  have  tendered  to  the  defendant,  a  re-conveyaneey  to  be  delivered  on 
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payment  of  the  money.  He  cannot  be  allowed  to  affirm  and  avoid  the 
contract  at  the  same  time.  The  court  are  therefore  of  opinioni  that  the 
motion  to  take  off  the  non-eoit,  be  rejected. 


•*^ 


AT  A  CIRCUIT  COURT  HELD  AT  BETHANEY,  JUNE  1808. 


COKliAN — ^YBATES,  JUSTICB. 


»»  •  <• 


Jonathan  Brink  against   Jambs  Bell. 

The  report  of  referees,  that  tho  parties  had  dlapensed  with  their  being  sworn,  is  prima 
faeU  eyidenoe  of  its  contents. 

This  suit  was  for  work  done,  and  originated  before  Moses  Killem, 
esq.  a  justice  of  the  peace,  for  Wayne  coanty.  On  the  16th  May  1805 
the  justice  after  a  hearing,  gave  judgment  for  the  plaintiff  for  76  dol- 
lars and  costs  ;  from  which  the  defendant  appealed,  and  gave  the 
eecority  prescribed  by  the  act  of  28th  March  1804.  (  6  St.  Laws  386.) 
The  defendant  afterwards  remov^ed  the  cause  into  the  Circuit  Court  by 
habeas  corpus  ;  and  the  action'being  referred  the  referees  reported  60 
dollars  to  be  due  to  the  plaintiff,  and  certified  that  the  parties  had 
dispensed  with  their  being  sworn  or  aflSrmed. 

Exception  wsts  now  taken  to  the  report  by  Mr.  J.  Ross,  for  the  de- 
fendant ;  that  this  dispensation  ought  to  appear  to  have  been  agreed 
upon,  by  the  rule  of  court ;  and  that  the  court  could  not  take  the 
fact  from  the  certificate  of  the  referees. 

Sed  nan  al  locatur.  The  words  of  the  arbitration  act  of  the  21st 
March  1806,  §3,  (  7  St.  Laws  559,)  are  that  the  referees  chosen, 
shall  be  sworn  or  affirmed,^'  unless  the  same  shall  be  dispensed 
with  by  the  consent  of  the  parties."  Here  the  judges  of  the  par- 
ties own  choosing,  haye  certified  the  fact,  which  is  prima  facie 
eridence  of  its  truth,  and  is  even  uncontradicted  by  the  defendant's 
assertion.  Lay  any  reasonable  grounds  to  create  a  suspicion  of  its 
truth,  and  the  matter  will  be  required  into.  At  present,  it  is  a  mere 
question  of  evidence. 

It  was  then  insisted,  that  the  defendant  should  be  allowed  50  cents 
per  day  for  every  day  he  had  attended  on  the  appeal ;  and  this  was 
within  the  spirit  of  the  4th  section  of  the  act  of  28th  March]1804.  This 
court  will  not  discourage  appeals,  from  the  partial  decisions  of  jus* 
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tices  of  peace.  The  defendant  was  injured  thereby  in  the  present  in- 
stance, to  the  amount  of  $16 ;  and  he  had  no  other  mode  of  redress 
but  by  an  appeal.  Ought  he  in  sach  a  case  to  pay  cost  ppon  any 
principal  of  equity  ? 

Mr.  Sitgreaves  for  the  plaintiff.  The  present  motion  is  grounded 
neither  on  the  spirit  or  words  of  the  law.  The  object  of  die  legis- 
lature was  to  guard  against  frivolous  appeals ;  and  by  the  words  the 
defendant  is  only  intided  to  his  50  cents  per  day,  in  the  case  of  an 
appeal  by  the  plaintiff.  If  the  plaintiff  here  had  obtained  an  affirm- 
ance of  the  justice's  judgment,  or  had  recoTored  more  than  such  judg- 
ment amounted  to,  he  would,  under  the  dear  expressions  of  the  act, 
have  been  intitled  to  his  50  cents  per  day. 

Antecedent  to  the  provisions  of  this  act  of  experiment,  a  lees  sum 
recovered  on  an  appeal  by  a  plaintiff,  than  a  justice  had  rendered  Ids 
judgment  for,  would  be  no  bar  to  the  recovery  of  his  legal  costs ; 
and  the  act  creates  none  where  the  defendant  has  appealed.  Here 
the  plaintiff  could  have  been  without  remedy,  if  he  had  not  sued  be- 
fore the  justice.  There  is  nothing  scarcely  about  which  there  is  so 
great  difference  of  opinion  as  the  value  of  work  done  ;  it  differs  in 
different  places  in  the  same  county,  and  the  referees  might  have  dis- 
agreed from  the  justice,  without  any  imputation  on  his  decision.  If 
the  quantum  of  the  sum  demanded  had  been  the  ground  of  dispute, 
the  defendant  should  have  tendered  what  he  thought  due,  and  then 
the  question  would  have  come  on  fairly  to  trial. 

The  litigious  spirit  of  the  defendant  has  led  him  to  pursue  a  losing 
game^;  he  deserves  to  be  punished  still  further.  The  Circuit  Courts  in 
the  different  counties  are  different  branches  of  the  Supreme  Court, 
ajid  come  instead  of  the  courts  of  Nisi  Prius,  except  as  to  Philadel- 
phia county  by  the  act  of  20th  March  1799.  4  Dall.  St.  Laws  S62. 
Inasmuch  therefore,  as  a  sum  not  amounting  to  501.  had  been  found 
due  by  the  report  of  referees,  and  the  defendant  has  removed  the 
cause,  he  is  liable  to  pay  double  costs  under  sect.  S  of  the  act  of  20th 
May  1767.  The  plaintiff  moves,  that  the  judgment  be  so  entered*  1 
St.  Laws  479. 

The  court  fully  adopted  the  system  of  reasoning  of  the  plaintiff's 
counsel  ;  and  further  added,  that  the  defendant  might  have  suffered 
judgment  to  go  against  him  by  default,  without  offering  any  testi- 
mony of  payments,  set-offs,  &c.  before  the  justice,  could  he  by  the 
production  of  his  evidence  before  a  jury  or  referees,  reduce  the  sum 
found  due  by  the  justice,  and  mulct  his  adversary  in  costs  ?  Yet  such 
would  be  the  consequence  of  the  doctrine  contended  for ! 

Judgment  for  the  plaintiff,  with  double  costs. 
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AT  A  CIRCUIT  COURT,  HELD  AT  WILKESBAKRE,  JUNE  1808. 

CORAH — ^YEATBB,  JUSTICB. 


■  »  m  <■ 


John  Coolbaugh  and  Henbt  Shoehaeer,  adminiBtrators  de  bonis  non 
cum  testamenio  annexo  of  John  Van  Cahpen,  deceaeed,  against 
the  Commonwealth. 

A  PemiBylvaxua  claimant  cannot  maintain  a  suit  against  the  commonwoalth  for  compen- 
sation for  lands,  until  the  commisdoners  haye  signed  a  certificate  to  the  Connecticut 
claimant, 

This  was  an  amicable  action  entered  in  the  Supreme  Court  Septem- 
ber term,  1803,  to  recorer  compensation  for  certain  lands  in  Lozemo 
ooonty,  under  the  9th  section  of  the  act  of  6th  April  1802.  5  St.  Laws 
205. 

The  plaintiffs  showed  in  evidence  a  fair  exclusive  regular  title,  vested 
in  their  testator,  to  591  acres,  in  Abraham's  Plains,  now  in  Kingston 
and  Exeter  townships,  founded  on  two  patents  issued  to  Colonel  Turbutt 
Francis,  dated  respectively  on  the  24th  February  1774,  and  14th  June, 
1774  ;  that  the  same  lie  within  the  seventeen  townships  in  the  county  of 
Luzerne,  and  are  occupied  by  Connecticut  claimants,  to  whom  certificates 
have  been  granted  by  the  commissioners,  except  as  to  a  veiy  small  part 
which  remains  in  dispute  between  two  of  the  settlers.  These  certificates 
were  dated  on  the  1 6th  and  21  st  January  1804.  The  estimated  value  of 
the  different  lots  or  parcels  of  the  land  in  its  natural  state,  independent 
of  improvements,  was  also  shown  by  several  witnesses.  * 

A  motion  was  hereupon  made  by  Mr.  J.  Ross  for  the  commonwealth, 
that  the  plaintiffs  should  be  nonsuit,  having  no  right  of  action  against 
the  state,  until  the  ceitificates  were  given  by  the  commissioners. 

After  argument,  Yeates,  J.  declared  his  opinion,  that  it  appeared  to 
him  the  suit  had  been  brought  prematurely.  The  claims  of  the  Con- 
necticut settlers  were  to  be  established  by  the  express  words  of  the  law, 
before  a  right  of  action  vested  in  a  Pennsylvania  claimant,  neglecting 
or  refusing  to  release,  to  institute  a  suit  against  the  commonwealth,  for 
a  just  compensation.  No  claim  could  be  said  to  be  established,  until 
the  certificate  therefor  was  signed  by  the  commissioners  ;  the  title  of  the 
settler  did  not  attach  by  any  survey  made.  It  was  possible,  that  there 
might  be  lands  within  the  seventeen  townships,  to  which  no  good  Con- 
necticut claim  could  be  shown  ;  and  in  such  case  the  Pennsylvania  claim- 
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ant  was  not  barred  from  recovering  the  land,  if  he  had  not  released  to 
the  state.  Bat  let  the  inconveniences  be  what  they  would,  the  court 
was  bound  by  the  plain  words  of  the  law,  and  it  was  a  settled  princi- 
ple, that  no  sovereign  power  was  amenable  to  answer  suits  either  in  its 
own  courts,  or  those  of  a  foreign  country,  unless  by  its  own  consent. 

It  was  hereupon  agreed  by  the  counsel,  that  the  jury  should  be  dis* 
charged  and  application  made  to  the  attorney  general  to  waive  the  legal 
point ;  and  in  case  of  his  refusal,  the  suit  to  be  discontinued. 

Mr.  Sitgreaves,  pro  quer. 


AT  A  CIRCUIT  COURT,  HELD  AT  SUNBURY,  JUNE  1808. 

CORAM — ^TBATBS,  JUSTICE. 


■  »  •  ^» 


Lessee  of  Wiluam  Gray  against  Samuel  McCreary. 

When  conflicting  applications  are  in  the  hands  of  the  surveyor,  to  be  executed,  he  is  re- 
stricted to  thdr  precise  quantities ;  and  if  he  mistakes  herein  on  the  ground,  he  is  bound 
to  correct  it  before  he  returns  the  sunrej. 

Adverse  possession  in  case  of  boundaries,  does  not  hold  with  the  same  force  as  in  the  case 
of  possession  of  one  entire  tract  of  land. 

Ejectment  for  lauds^  on  the  soath  side  of  Buffaloe  creek.  There 
were  about  30  acres  in  dispute,  the  controversy  being  confined  to  the 
division  line  between  the  two  farms. 

M'Creary  was  the  tenant  of  Samuel  Dale,  whose  death  had  been  sng- 
gested.  Both  parties  claimed  under  descriptive  applications,  entered 
in  the  secretary's  oflSce  on  3d  April  1769,  the  plaintiff  under  Thomas 
Foster,  No.  675,  the  defendant  under  an  earlier  number.  No.  206,  in 
the  name  of  James  Fleming,  each  calling  for  300  acers  of  land.  Both 
applications  were  surveyed  on  the  12th  August  1769,  and  it  appeared 
from  the  field  notes  of  William  Maclay,  who  made  the  surveys,  that 
331  acres  were  surveyed  under  Fleming's  application.  The  divisioa 
line  between  the  two  tracts  was  called  therein,  S.  10^  E.  384  perches, 
and  was  marked  regularly  on  the  ground.  But  Maclay  finding  upon 
calculation,  that  only  272  acres  remained  for  Foster's  application,  re- 
turned a  survey  for  him  for  300  acres,  36  perches,  calliog  the  division 
line  of  the  two  tracts*  S.  14f  ^  E.  as  made  on  the  12th  August  1769. 
On  the  3d  June  1776  a  patent  issued  thereon  to  Thomas  Rees,  in  whom 
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the  right  of  Foster  became  rested  by  divers  transfers  ;  and  on  the  24th 
October  1800,  Beee  and  wife  conveyed  the  premises  to  the  lessor  of  the 
plaintiff,  in  consideration  of  8701. 

Maolay  having  made  no  return  on  Fleming's  application,  a  survey 

was  made  thereon  oE   808  acres,  by  Joseph  Wallis,  on  the  28th  May 

1785,  calling  the  coarse  S.  14f  E.  between  the  two  tracts,  but  the  line 

was  not  marked ;  and  a  patent  according  to  the  draft  retamed,  issued 

to  Fleming,  on  the  5th  December  1785,  who  afterwards  conveyed  the 

same  308  acres  to  Samuel  Dale,  by  courses  and  distances,  on  the  18th 

October  1786,  in  consideration  of  6001.  excluding  the  lands  in  ques- 
tion. 

It  appeared  by  parol  evidence,  that  Fleming  had  first  settled  in 
1778,  on  the  disputed  gore  of  land,  had  erected  a  small  cabin  there, 
in  which  he  lived,  and  had  cleared  four  or  five  acres,  which  he  culti- 
vated and  held  in  his  possession  until  he  sold  to  Dale.  He  afterwards 
moved  higher  up  the  stream  and  built  there.  Dale  in  1801,  built  a 
good  square  double  log  bam,  on  the  disputed  part,  which  cost  him 
from  1501.  to  2001.  and  a  lane  was  occupied  on  each  side  by  the  dif- 
ferent claimants.  But  at  this  time.  Gray  knew  nothing  of  the  lines  of 
the  tract  he  had  bought  the  fall  preceding. 

The  present  ejectment  was  brought  to  January  term  1804. 

After  the  cause  had  been  fully  argued  by  Messrs.  Duncan  and  D. 
Smith,  for  the  plaintiff,  and  Messrs,  0.  Smith  and  Hall,  for  the  de- 
fendant, Yeates,  J.  charged  the  jury  in  substance  as  follows : 

To  execute  the  equitable  system  of  the  lottery,  on  opening  of  the 
land  office  on  the  8d  April  1769,  according  to  its  true  principles,  it 
was  indispensably  necessary,  that  the  deputy  surveyors  should  ex- 
eroise  a  reasonable  discretion  in  making  their  different  surveys ;  it  is 
evident  that  otherwise  many  persons  would  lose  the  lands  they  had  ap- 
plied for.  They  were  instructed  accordingly,  that  they  should  execute 
all  warrants  and  orders  of  survey,  according  to  the  words  thereof. 
Previous  to  the  year  1767,*  large  quantities  of  land  were  frequently 
surveyed,  much  more  than  the  orders  called  for;  but  by  an  order  of 
the  Board  of  Property  of  the  1st  May  1767,  the  deputies  were  in  fu- 
ture restricted  to  a  surplus  of  10  per  cent,  beyond  the  quantities  con- 
tained in  the  warrant  or  application.  But  the  rule  always  has  been^ 
that  where  there  were  conflicting  rights  in  the  hands  of  the  de- 
puty to  be  executed,  to  execute  them  according  to  their  priority, 
but  not  to  exceed  the  quantities  called  for,  with  the  usual  allow- 
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ance  of  six  per  cent,  for  roads  and  highways.  This  role  has  been  re- 
peatedly declared^  both  at  Nisi  Prins  and  in  the  Circuit  Courts  ;  and  is 
80  conformable  to  justice  and  reason  as  well  as  the  spirit  of  the  con- 
tracts between  the  lords  of  the  soil  and  the  individuals  applying  for 
lands,  that  it  is  to  be  wondered  at,  that  any  doubt  could  arise  thereon. 

It  necessarily  follows  from  hence,  that  if  the  deputy  surveyor  has 
committed  an  error  in  surveying  a  larger  quantity  of  lands  under  an 
application,  than  he  ought  to  have  done,  and  is  fully  sensible  thereof 
upon  calculating  what  he  has  done  in  the  field^  he  ought  to  rectify  the 
error  and  make  return  of  the  true  quantity  of  land  to  which  the  par^ 
is  entitled.  Having  once  returned  the  survey  into  the  office  of  the  sur- 
veyor general,  his  power  is  at  an  end,  and  he  cannot  subtract  from  or 
add  to  the  survey,  without  fresh  orders  from  his  superiors.  This  is 
the  daily  practice,  the  legality  of  which  has  been  often  recognised 
in  courts  of  justice. 

Judging  on  these  principles,  there  can  be  no  doubt  of  the  right  of 
Maclay,  to  rectify  the  mistake  which  he  made  on  the  ground.  It  was 
his  bounden  duty  to  do  so,  as  an  honest  officer.  When  Fleming  and 
Foster  applied  each  for  300  acres,  it  would  be  palpable  injustice  to  ad- 
measure 881  acres  to  the  former,  and  272  acres  to  the  latter.  It  is 
true,  that  Maclay  should  have  marked  the  new  division  line  ;  but  this 
does  not  invalidate  his  return. 

Fleming  confirms  this  act  of  the  surveyor  by  excepting  the  return  of 
Wallis  for  808  acres,  and  taking  out  his  patent.  It  is  a  general  prin- 
ciple, that  a  man  shall  be  bound  by  the  lines  of  his  patent.  It  is  a 
disclaimer  of  the  lands  beyond  them,  under  the  same  title ;  and  this  is 
strengthened  if  possible,  by  Dale's  deed,  excluding  the  lands  in  con- 
troversy. 

The  right  of  the  thirty  acres  in  dispute,  is  clearly  in  the  plaintiff ; 
and  the  only  doubt  is,  whether  he  is  barred  by  the  limitation  act  of 
26th  March  1785,  (2  Dall.  St.  Laws  281,)  from  a  recovery.  The 
8d  section  of  that  law,  enabled  persons  then  having  right  to  lands,  to 
commence  their  actions  within  fifteen  years  thereafter,  and  by  another 
act  of  12th  March  1800,  (4  Dall.  St.  Laws  595,)  the  time  was  extend- 
ed to  the  26th  March  1808.  The  present  ejectment  was  brought  to 
January  term  1804,  after  that  time. 

The  limitation  act  is  fourded  in  sound  policy,  and  conduces  greatly 
to  the  peace  of  the  country.  But  to  make  it  applicable  to  any  case, 
a  clear  adverse  possession  must  be  proved.  It  is  evident,  that  in  m 
question  of  boundaries,  evidence  of  possession  does  not  apply  with  t]ie 
same  degree  of  force,  as  whei*e  the  whole  of  a  tract  of  land  is  held  ad- 
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Tersely  against  a  claimant.    And  here  it  appears,  that  Qray  at  least 
did  not  know  the  true  line  of  division. 

Bat  though  Fleming  accepted  a  retarn,  and  took  oat  his  patent  in 
1785,  which  woald  operate  as  a  disclaimer  of  his  title  to  the  30  acres, 
lie  did  not  in  fact  surrender  up  the  possession  of  the  land  he  had  clear- 
ed, bat  he  and  Dale  have  held  it  ever  since.  If  an  adverse  possession 
had  been  shown  to  this  cleared  land  to  the  satisfaction  of  the  jury,  the 
limitation  act  may  apply  thereto,  and  save  the  barn  erected  by  Dale 
in  1801,  but  not  to  Uie  residue  of  the  80  acres. 

The  jury  found  a  general  verdict  for  the  defendant. 

A  new  trial  was  moved  for,  and  the  motion  was  afterwards  argued. 
Teates,  J.  said,  he  had  no  hesitation  as  to  awarding  the  new  trial, 
leaving  the  costs  to  abide  the  event  of  the  suit.  But  the  parties  com- 
promised on  equitable  terms  and  divided  the  costs  of  suit. 


JULY  TERM  1808. 
IN  THE  SUPREME  COURT  AT  SUNBURY. 

FOR  THE  lODBLB  BISTBIOT. 

CORAM — TILGHMAN,  CHIEF  JUSTICE,  YEATE8,  SMITH  Am>  BRACEENBIDGE, 

JUSTICES. 


-»♦ 


George  Frey,  plaintiff  in  error  against  Rosewell  Wells,  esq.  and 
EusHA  Haryet,  ex'rs.  of  Benjamin  ELlrvbt. 

Record  remitted  to  the  Common  Pleas,  whereupon  nul  Hd  record  legal  evidence  has  been 
oremiled,  on  a  writ  of  error. 

Wbit  of  error  to  the  Common  Pleas  of  Luzerne  count;.    The  rec- 
ord appeared  thus  : 

A  summons  issued  in  debt  for  8811.  2s.  lid.,  returnable  to  Norem- 
ber  term  1797,  which  was  returned  served  by  the  sheriff;  whereupon 
Mr.  D.  Smith  appeared  for  the  defendants,  prayed  oyer  of  the  writ, 
record,  and  special  imparlance.  A  declaration  was  filed  in  debt, 
grounded  on  a  judgment  in  Litchfield  county,  in  the  state  of  Con- 
necticut, in  March  term  1775,  ^'as  by  the  records  of  the  same  court 
o£  liitchfield,  and  now  here  ready  in  this  court  to  be  shown,  more 
folly  is  manifest  and  appears,  which  said  judgment  remains  in  full 
force  and  effect  not  satisfied  or  reyersed,  whereby  action  accrued/' 

Yeates,  Vol.  IV.  82 
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ftc.  In  November  term  1798,  the  defendants  pleaded  nul  iiel  rec- 
ord, with  leave  to  alter,  &c.  In  April  term  1802,  before  Jacob 
Rush,  esq.  president,  and  his  associates,  the  plaintiff  produced  in  evi- 
dence in  support  of  his  declaration,  a  certain  paper,  purporting  to  be 
an  exemplification  of  the  record  of  the  judgment  obtained  in  the  Court 
of  Common  pleas  of  Litchfield  county,  in  the  suit  of  George Frey  against 
Benjamin  Harvey,  the  testat<Nr,  protU  patei  the  ezemplication  of  the 
record  aforesaid,  which  paper  was  overruled  by  the  court ;  whereupon 
judgment  quod  non  habeiur  tale  recordum. 

The  record  was  accompanied  by  the  ezemplication  of  the  judgment 
of  the  Connecticut  judgment,  under  the  hand  of  Frederick  Wolcott, 
clerk  of  the  Couft  of  Common  Pleas  of  Litchfield  county,  and  under 
the  seal  of  the  same  court  certified  2d  February  1797,  and  was  also 
certified  by  Joshua  Porter,  chief  judge  of  the  Common  Pleas  of  latch- 
field  county  aforesaid  on  the  15th  November  1799  ;  and  further,  that 
the  copies  were  made  out  agreeably  to  the  law  and  usage  of  the  said 
state  of  Connecticut.  But  the  said  exemplification  was  not  attached 
to  the  record,  nor  otherwise  referred  to  therein,  except  as  aforesaid. 

The  objection  which  prevailed  in  the  Court  of  Common  Pleas  of  Lu- 
zerne county  was,  that  the  exemplification  was  no  legal  evidence  of  the 
judgment,  under  the  act  of  congress  of  6th  July  1797,  not  being 
stamped ;  and  upon  this  decision  the  writ  of  error  was  brought.  This 
court  determined,  upon  full  argument,  that  the  certificate  of  the  judge 
required  no  stamp,  and  that  the  exemplification  shown  was  good  and 
legal  evidence  of  the  judgment.  During  this  argument,  the  counsel  on 
both  sides  considered  the  exemplification  accompanying  the  record,  as 
the  identical  paper  offered  in  evidence  to  the  court  below,  and  upon 
that  ground  this  court  decided. 

In  December  term  1807,  at  Philadelphia,  the  counsel  of  the  defen- 
dant in  error  objected,  that  no  final  judgment  had  been  given  in  Lu- 
zerne county,  whereon  a  writ  of  error  would  lie.  The  court  there  had 
determined,  that  the  plaintiff  had  failed  in  showing  his  record  declar- 
ed upon ;  but  had  not  rendered  judgment  for  the  defendants. 

In  debt  on  a  bail  bond,  the  defendant  pleaded  comperuit  adcUem 
and  issue  thereon  :  a  day  was  appointed  to  bring  in  the  record,  but  the 
defendant  failed  therein  ;  whereupon  judgment  of  failure  of  record  and 
that  the  plaintiff  recover.  LU.  Ent.  498.  A  like  entiy  in  10  Wentw. 
456.* 

But    this    objection   was    withdrawn,    a  final   judgment   having 

*  See  1  Grompt  180, 186, 194.    What  flhaU  be  a  failure  of  the  reoord,  8ee;21  Yin.  Ah. 
16.  N.  17.  pL  8, 9, 10,  ll^lS.  pL  17. 
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been  in  fact  given,  though  the  prothonotary  had  omitted  to  enter  the 
same. 

The  defendant's  counsel  then  objected  to  this  court's  taking  any 
notice  of  the  paper  alleged  to  be  the  exemplification  of  the  Connecti- 
eot  judgment,  the  same  not  being  identified  by  a  bill  of  ezceptions» 
or  any  agreement  of  counsel. 

The  statute  of  Westm.  2.  was  made  to  remedy  faulty  decisions, 
9re  itnuM.  2  Inst.  426,  A  bill  of  exceptions  lies  on  a  challenge  to 
a  juror  oyerruled.  Dy.  231.  T.  Bay.  486.  So  if  a  man  plead  in 
sny  action  and  the  justices  will  not  allow  thereof.  F.  N.  B.  21,  N. 
(50  )  It  would  seem  therefore,  that  it  would  have  been  correct,  to 
hafe  taken  a  bill  of  exceptions  to  the  overruling  of  the  judgment  in 
evidence,  or  to  supply  it  by  some  agreement. 

It  may  be  urged,  that  oyer  was  prayed  of  the  record ;  non  con- 
^aiy  that  it  was  granted.  Nor  were  the  defendants  entitled  thereto ; 
the  records  of  court  being  deposited  in  a  certain  place,  and  not  re- 
moyeable.  If  a  bond  is  brought  into  court,  oyer  is  grantable  only 
the  first  term ;  for  afterwards  it  is  adjudged  in  the  possession  of  the 
party :  so  of  a  recognisance,  which  is  a  pocket  record.  S  Eeb.  1  Ld» 
Ray.  84.  Where  a  record  is  of  the  same  court,  it  is  proper  to  have 
oyer  of  it.  2  Ld.  Bay.  1179.  Where  a  record  itself  is  shown  to  the 
court  in  pleading,  the  defendant  cannot  say  nttl  tiel  record  for  by  the 
proferi  in  curia  it  appears  to  the  court  that  there  is  such  a  record : 
ts  if  letters  patent  are  pleaded,  the  defendant  may'^say  non  am  ceisii^ 
but  not  nttl  Hd  record.  Co.  Lit.  260,  a.  Hard.  158.  1  Grompt.  190. 
1  SeUon  382,  388. 

The  counsel  for  the  plaintiff  in  error  answered  that  the  present  ob* 
jection  was  very  singular  in  its  nature,  after  the  copy  had  been  deem* 
ed  and  treated  as  the  real  paper  shown  to  the  court  below. 

For  every  error  in  point  of  law,  some  remedy  is  assigned.  It  has 
been  adjudged  by  this  court  that  a  bill  of  exceptions  will  not  lie  to 
eveiy  opinion  delivered  by  the  Oourt  of  Common  Pleas. 

It  ought  to  be  on  some  point  of  law,  either  in  admitting  or  deny- 
ing of  evidence,  or  a  challenge,  or  some  matter  of  law  arising  upon 
&et  not  denied,  in  which  either  party  is  overruled  by  the  court.  Bull. 
318,  (  310)  Show.  Pari.  Go.  820.  Here  the  existence  of  the  judgment 
in  Litchfield  county  was  put  in  issue ;  and  a  copy  is  offered  to  prove  it. 
The  Common  Pleas  inspect  it,  and  say  it  does  not  prove  the  fact  for 
which  it  was  introduced.  The  examination  of  the  paper,  precedes 
ihe  courts'  opinion,  as  to  its  effect.    And  under  such  cirenmstances, 
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DO  aathority  or  precedent  can  be  shown,  that  a  bill  of  exceptions  was 
ever  taken.  Besides  the  plaintiff  in  error  could  have  no  opportanitj 
whatever  of  tendering  his  bill  of  exceptions ;  the  final  judgment  for 
the  defendant  followed  of  coarse  the  decision  of  the  failure  of  record ; 
and  it  is  settled,  that  the  "party  excepting  must  tender  his  bill  before 
judgment,  2  Inst.  427.  1  Bac.  226.  (829  newed.) 

Moreover,  here  oyer  was  prayed,  whereby  the  exemplification  bc- 
eomes  a  part  of  the  record  itself.  1  Dall.  461.  Carth.  513.  Crompt. 
187.  If  there  was  any  incorrectness  in  it,  it  was  the  defendants  own 
fault ;  but  he  was  intitled  to  oyer.  Our  practice  is  very  loose,  and 
chiefly  ^consists  of  the  declaration,  and  docket  entries  ;  it  never  ap« 
pears  by  our  dockets,  whether  the  party  praying  oyer,  has  it,  or  not ; 
but  it  is  always  presumed,  in  case  he  does  not  get  it,  when  entitled 
tiiiereto,  he  is  not  compellable  to  plead,  reply,  &c.  as  the  case  may  be. 
Here  the  defendants  have  pleaded  nul  tiel  record,  and  insisted  on  the 
want  of  a  stamp  as  a  bar. 

The  justice  of  the  country  can  never  depend  on  the  agreement  of 

one  of  the  parties,  to  introduce  a  certain  matter  on  the  record.     Such 

assent  will  always  be  refused,  where  it  will  be  the  interest  of  the  party 

to  withhold  it. 

'   It  being  considered  that  final  judgment  had  passed  in  the  court  below 

for  the  defendant,  it  rests  with  this  court  to  decide,  whether  it  shall  be 

affirmed,  or  reserved.    They  have  no  alternative*    If  it  be  affirmed, 

the  plaintiff  loses  a  just  debt  for  no  fault  whatever  of  his  own ;  but 

merely  because  the  court  below  have  committed,  what   must  now  be 

deemed  an  acknowledged  error,  in  determining,  that  the  certificate  of 

the  chief  judge  in  the  court  of  a  sister  state  ought  to  have  been 

stamped  under  the  act  of  congress.    If  the  judgment  be  reserved, 

palpable  justice  is  done  ;  and  the  rule  in  England  is  settled,  that 

where  the  plaintiff  below  brings  a  writ  of  error,  the  superior  court 

may  not  only  reverse  what  is  wrong,  but  give  judgment  for  what  is 

right ;  but  where  the  defendant  below  brings  error,  B.  R.  only  reverses 

such  wrong  part  of  the  judgment  as  he  complains  of.  4  Burr.  2490, 

2156.  2  Stra.  617. 1  Salk.  262. 

Curia  advisare  tuU^ 

And  now,  this  term,  the  record  having  been  removed  into  the  mid- 
dle district,  in  pursuance  of  an  act  of  assembly  passed  on  the  lOtk 
April  1807,  8  St.  Laws  248,  the  chief  justice  delivered  the  opinion 
of  the  court,  having  heretofore  determined  that  the  exemplification  of 
the  judgment  in  Connecticut  was  good  and  legal  evidence,  though  un- 
stamped, the  judgment  of  the  Common  Pleas  of  Luzerne  county  was 


1808]  OP  PENNSYLVANIA.  501 

rereraed;  and  the  record  remitted  thither  for  further    proceedings 
thereon.    No  reasons  were  assigned. 

Brackenridge,  J.  delivered  the  following  opinion. 

This  is  an  action  of  debt,  and  the  plaintiff  declares  on  a  judgment 
of  March  term  1775,  of  the  county  of  Litchfield  in  the  state  of  Con- 
necticut, and  states  the  consideration  of  the  judgment  to  be  a  book 
debt,  and  the  costs  and  charges  of  the  suit,  whereof  the  testator  was 
in  his  life- time  convicted,  as  by  the  records  of  the  same  court,  &c. , 
which  judgment  remained  in  full  force  and  effect  not  satisfied  or  re- 
versed, wherefore  action,  ko.  To  this  the  defendants  plead  ntU  Hel 
record;  to  which  there  is  the  replication  habetur  tale  recor- 
ium  and  issue.     On   the  22d  April  1802,  on  trial  of  this  issue 

to  the  court,  the  plaintiff  produced  in  evidence,  in  support  of 
his  declaration,  a  certain  paper,  purporting  to  be  an  exemplification 
of  the  record  of  the  judgment  obtained  in  the  Court  of  Common  Plea^ 
of  the  county  of  Litchfield  aforesaid,  in  the  suit  of  George  Frey  v. 
Benjamin  Harvey,  the  testator,  proxU  patet  the  exemplification  of  the 
record  of  the  judgment  obtained  in  the  Court  of  Common  Pleas  of  the 
county  of  Litchfield  aforesaid ;  which  paper  was  overruled  by  the 
court,  and  which  is  here  transmitted,  and  purports  to  be  an  exemplifi- 
cation of  the  judgment  of  the  court  of  Connecticut,  and  of  the  pro- 
ceedings of  the  said  court  on  which  the  judgment  has  been  entered,  and 
purports  to  be  under  the  seal  of  the  said  court  of  Connecticut,  and  cer- 
tified by  Frederick  Wolcott,  clerk  of  the  said  court,  to  be  a  true  copy, 
on  the  2d  February  1797;  and  also  purports  to  be  attested  by  the 
chief  judge  of  the  said  court,  and  witnessed  under  his  hand  on  the 
15th  November  1799. 

By  the  4th  article  of  the  constitution  of  the  United  States,  sec.  1, 
**  full  faith  and  credit  shall  be  given  in  each  state,  to  the  public  acts, 
records  and  judicial  proceedings  of  every  o«her  state,  and  die  congress 
may  by  general  laws,  prescribe  the  manner  in  which  such  acts,  records 
and  proceedings  may  be  proved  and  the  effect  thereof."  The  question 
here  arises,  whether  the  judgment  of  the  colony  became  a  record  of 
the  state  on  the  change  of  government,  and  within  the  provision  of 
this  article.  It  is  within  the  same  reason ;  and  I  take  it  to  have  been 
with  a  view  to  the  inconvenience  that  had  before  existed,  that  the  pro- 
vision has  been  introduced.  The  record  of  a  foreign  court  was  not  ev- 
idence to  the  court,  and  must  go  to  the  jury  proveable  by  testimony. 
In  the  nature  of  the  case,  it  could  not  be  otherwise ;  because  the  judge 
coald  not  be  supposed  to  know  the  seal  or  attestation  of  the  foreign 
eonrt,  so  as  to  try  upon  inspection.    For  this,  or  for  other  reasons,  it 
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was'a  principle  that  a  foreign  judgment  could  not  be  declared  upon  ae 
a  record  and  ntd  tid  record  was  not  pleadable.  Nor  indeed  was  a 
foreign  judgment  on  an  issue  to  the  jury,  considered  as  conclusiye  evi- 
dence of  the  subject  of  it,  but  *^  impeacheable  by  showing  the  injustice 
thereof,  or  that  it  has  been  irregularly  or  unduly  obtained/'  In  Wal- 
ter V.  Wittar,  Doug.  4,  the  doctrine,  as  it  would  seem,  is  carried 
further,  that  the  original  merits  of  the  controrersy  are  examinable. 
For  Lord  Kenyon  would  seem  to  have  understood  it  in  this  point  of 
?iew,  from  what  he  is  made  to  say  in  a  case  reported  in  the  note,  where 
he  is  represented  entertaining  serious  doubts  concerning  the  doctrine 
laid  down  in  Walter  v.  Wittar,  that  foreign  judgments  are  not  binding, 
and  that  the  discussion  of  those  rights  could  be  opened,  which  had  been 
finally  and  lawfully  settled ;  against  which  he  enters  his  protest,  and 
quotes  Lord  Mansfield  in  Moses  v.  M'Farland,  that  *^  the  merits  of  a 
judgment  can  never  be  overhauled  by  an  original  suit,  either  at  law  or 
in  equity ;  but  till  the  judgment  is  set  aside  or  reversed,  it  is  conclu- 
sive as  to  the  subject  matter  of  it,  to  all  intents  and  purposes."  5 
East  475,  note. 

Judgments  in  the  courts  of  the  colonies,  even  though  in  the  particu- 
lar colony  courts  of  record,  yet  were  not  put  upon  the  footing  of  courts 
of  record  in  the  mother  country  of  Great  Britian  ;  and  even  with  re« 
spect  to  each  other  among  themselves,  the  same  principle  of  jurispru- 
dence was  introduced  ;  and  the  record  of  one  colony  was  not  consid- 
ered as  a  record  in  the  other,  or  pleadable  as  such,  but  must  be  proved 
on  an  issue  to  the  jury ;  and  as  to  the  effect  of  such  a  foreign  judg- 
ment when  proved,  it  would  follow  most  probably  the  determinations  of 
the  country  from  whence  we  drew  our  jurisprudence,  whether  they 
were  that  the  consideration  of  the  judgment  should  be  traversed  again, 
or  that  it  should  be  impeachable  only  by  showing  irregularity,  and 
that  it  was  unduly  obtained.  For  I  see  a  great  difference  between  the 
admitting  such  a  plea  as  will  avoid  the  judgment  on  the  score  of  firavd 
or  irregularity,  and  such  as  will  let  in  a  consideration  of  the  original 
matter  in  issue.  In  the  one  case  the  judgment  remains  prima  /ade 
evidence ;  in  the  other,  it  is  a  nullity.  It  was  a  consideration  of  those 
difiSculties,  most  probably,  that  introduced  the  provision  of  the  4th  ar- 
ticle of  the  constitution.  By  this  a  record  of  the  judicial  proceedings 
of  the  one  state  must  in  a  sister  state  be  considered  as  a  record ;  but 
the  manner  of  proving,  and  the  effect  when  proved,  shaD  be  prescribed 
by  congress.  By  an  act  of  the  26th  May  1790,  the  congress  have 
presoribed,  that  the  records  and  judicial  proceedings  of  the  coortB 
of  any  state,  shaU  be  proved  or  admitted  in  any  other  court  within 
the  United  States,  by  the  attestation  of  the  clerk  and  the  seal  of 
the  said  court  annexed,  if  there  be  a  seal,  together  with  a  certiffcate  of 
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the  judge,  chief  justice^  or  presiding  magistrate,  as  the  case  may  be,  that 
the  said  attestation  is  in  due  form.  And  the  said  records  and  judicial 
proceedings  authenticated  as  aforesaid,  shall  have  such  faith  and  credit 
given  to  them  in  every  court  of  the  United  States,  as  they  have  by  law 
or  usage  in  the  courts  of  the  state,  from  whence  the  said  records  are, 
or  shall  be  taken. 

A  question  here  arises,  whether  a  record  so  proved  shall  go  to  the 
court  on  a  verification  ? 

Before  the  union  of  Great  Britain  and  Ireland,  a  record  of  the 
Irish  court  was  not  pleadable  as  a  record  ;  and  even  since  the  union, 
it  cannot  be  offered  to  the  court  of  England  with  a  verification,  but  with 
a  conclusion  to  the  country.  For  though  since  the  union  such  judg- 
ments may  be  records,  yet  they  are  only  provable  by  an  annexed  copy 
on  oath,  the  veracity  of  which  is  only  triable  by  a  jury.  There  is  no 
method  of  bringing  the  original  record  into  court,  and  consequently 
no  way  of  tiying  its  existencCi  but  by  an  examined  copy,  and  that 
verified  on  oath,  of  which  a  jury  can  only  judge  and  not  the  court, 
by  whom  the  question  of  the  identity  of  their  own  records  is  proper- 
ly determinable,  or  if  pleadable  at  all,  must  conclude  to  the  country 
and  not  with  a  verification.  5  East  473.  It  would  seem  to  me,  that 
it  was  an  object  of  the  act  of  congress  in  pursuance  of  the  constitu- 
tion, to  relieve  against  the  like  dijfficulty  in  these  states,  where  the 
distance  of  places  renders  it  so  much  more  inconvenient  in  the  adduc- 
ing testimony,  on  an  issue  to  the  jury  to  prove  the  existence  of  a  record ; 
and  if  after  this  provision  of  the  act,  '^record  or  no  record,''  must  go 
to  the  jury,  and  the  seal  proved,  and  the  hand- writing  of  the  attesting 
derk  and  the  certifying,  what  is  there  that  would  seem  to  have  done 
to  facilitate  the  proof  of  the  existence  of  the  record  ?  Proof  there- 
fore in  the  manner  prescribed  by  the  act,  would  seem  to  me  to  go  to 
the  court,  provided  it  has  been  the  law  or  usage  of  the  court  from 
whence  the  record  has  been  taken.  In  the  case  now  before  us  we 
have  no  plea,  which  admitting  the  record,  goes  to  avoid  it  by  impeach- 
ing its  justice  or  regularity ;  nor  is  there  any  averment  of  the  law  or 
usage  of  Connecticut,  which  would  take  issue  to  the  country ;  but  the 
matter  stands  simply  0]>  the  question,  record  or  no  record^  and  all 
the  court  would  seem  to  have  had  to  inquire  was,  as  to  the  existence 
of  the  record  on  the  proof  offered.  This  proof  would  seem  to  have 
been  acording  to  the  act  of  congress  of  the  26th  May  1790,  prescrib- 
ing the  manner  of  proof.  But  by  a  subsequent  act  of  the  6th  July 
1797,  a  stamp  is  required  to  any  exemplification  of  what  nature  soever, 
that  shall  pass  the  seal  af  any  court ;  and  by  sec.  13,  no  such  deed, 
inattument  or  writing,  shall  be  pleaded,  or  given  in  evidence  in 
any  court,  or  admitted  in  any  court  as  available  in  law  or  equity, 
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until  it  shall  be  stamped ;  which  act,  by  a  sapplement  thereto,  was  to 
take  place  after  the  30th  June  1798,  and  continued  in  force  until  the 
80th  June  1802.  The  exemplification  in  this  case  was  made  out  and 
certified  before  the  stamp  act,  but  not  before  it  was  offered  in  evidence, 
on  which  ground  it  is  presumable  it  was  overruled,  that  is,  considered 
as  incompetent,  in  which  the  court  would  seem  to  have  erred.  For  the 
act  requiring  a  stamp  would  seem  to  have  respect  to  sach  exemplifi- 
cations or  writings,  aJ9  should  pass  the  seal  of  any  court  after  the  date 
of  the  said  act.  The  words  are,  '^  any  exemplification  of  what  nature 
soever  that  shall  pass  the  seal  of  any  court ;''  and  it  is  a  deed  or  ia- 
strument  of  writing  charged  with  the  payment  of  a  duty,  that  shall, 
contrary  to  the  true  intent  and  meaning  thereof,  be  written  or  printed 
which  is  rendered  incompetent  to  be  given  in  evidence.  Bat  the 
writing  in  this  case  offered,  had  passed  Hie  seal  of  the  court  before  the 
existence  of  the  act,  and  might  be  given  in  evidence  on  the  same 
principle,  that  we  admit  in  evidence  a  paper  not  under  seal,  from 
an  office  which  had  not  a  seal  at  the  time  the  document  had 
been  obtained  and  was  certified,  though  the  office  has  since  ob- 
tained a  seal,  and  the  annexing  of  it  becomes  necessary  to  all  the 
official  papers  that  shall  be  certified,  for  the  purpose  of  being  ofiiered 
in  evidence.  For  I  do  not  conceive  the  exemplification  as  taking  date 
from  the  certifying  of  the  judge,  which  was  after  the  act  requiring  a 
stamp  was  in  operation.  For  it  was  not  until  it  had  passed  the  seal  of 
the  court  that  it  would  come  to  the  judge  to  be  certified  ;  and  without 
which  certificate,  it  would  have  been  an  exemplification  and  evidence 
before  a  court  in  the  state  where  it  issued  ;  and  it  was  only  to  the 
proof  that  it  passed  the  seal  of  a  court,  and  to  make  it  evidence  before 
a  court  out  of  the  state,  that  the  certificate  became  necessary. 

Bat  in  limine j  in  the  order  of  argument  in  this  case,  though  at  the 
conclusion  as  it  was  offered  by  the  counsel  for  the  defendant  in  error, 
the  objection  occurs,  that  though  a  paper  purporting  to  be  an  exempli- 
fication, has  come  upon  the  return  on  the  writ  of  error,  yet  it  does 
not  appear  to  be  a  part  of  the  pleadings ;  and  non  constat,  that  it  is 
the  paper  which  was  offered  as  an  exemplification  and  overruled  by  the 
court  befow. 

It  is  regularly  true,  that  a  bill  of  exceptions  ought  to  be  upon  some 
point  of  law,  either  in  admitting  or  denying  of  evidence,  or  some 
matter  of  law  arising  upon  fact  not  denied,  in  which  either  party  is 
overruled  by  the  court.  Bui.  Ni.  Pri.  816.  Tidd  576-7-8.  Whence 
it  would  seem,  that  the  tiel  record  must  appear  in  the  allegations,  and 
that  the  overruling  may  be  made  a  subject  of  a  bill   of  exceptions. 

A  bill  of  exceptions  is  founded  upon  some  objection  in  point 
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of  law  to  the  opinion  and  direction  of  the  court,  either  as  to  the  com- 
petency of  witnesses,  the  admissibility  of  evidence,  or  the  legal  effect 
of  it. 

In  these  cases,  it  is  enacted  by  stat.  Westm.  2, 13  Ed.  1,  c.  81, 
that  if  the  party  write  the  exception,  Ac,  the  justices  shall  put  their 
seals,  &c.  It  is  either  tacked  to  the  record  or  not.  And  the  statute 
fttends  not  only  to  all  pleas  dilatory  and  peremptory,  &c.,  and  to 
prayers  to  be  received,  oyer  of  any  record  or  deed,  or  the  like,  but  also 
to  all  challenges  to  any  jurors,  and  any  material  evidence  given  to  any 
jury,  which  is  overruled  by  the  court.     2  Inst.  426,  427. 

I  have  not  found,  nor  was  there  produced  by  the  counsel,  any  entry 
or  form  of  a  bill  of  exceptions,  or  case,  where  it  was  taken  to  the  judg- 
ment of  the  court,  on  a  plea  of  nicl  Hel  record ;  because  it  is  the  re- 
cord itself  that  it  is  produced  and  not  an  exemplification.     But  with  us, 
under  the  constitution  of  our  courts,  and  making  an  exemplification  evi- 
dence, the  reason  ceases,  and  the  bill  of  exceptions  ought  to  have  place 
and  will  have  place  ;   and  if  it  has  not  been  in  precedent  heretofore  it 
will  hereafter.    It  seems  to  be  expressly  noticed  by  the  above  words'of 
Lord  Coke,  and  absolutely  necessary,  unless  the  exception  has  been  set 
forth  in  the  pleadings,  and  by  this  means  the  paper  offered  had  been 
tacked  to  the  record.     This  might  be  done  by  the  plaintiff  under  a 
profert.     Records  of  the  same  court  need  not  be  proffered  to  the  court. 
Bull.  252.     This  would  imply,   that  a  record  not  of  the  same  court 
must  be  proffered  to  the  court.    In  an  action  of  debt,  profert  is  matter 
of  substance ;  and  wherever  the  plaintiff  is  bound  to  make  a  profert, 
the  defendant  is  by  law  entitled  to  oyer.  Ihid,     But  if  the  plaintiff 
has  not  declared  with  a  profert  and  brought  the  writing  into  court,  and 
tacked  it  to  his  declaration,   as  he  might  do,  the  defendant  may  pray 
oyer  and  tack  it  to  his  plea  if  he  chooses,  but  he  is  not  bound  to  do  it. 
In  the  Weaver's  company,  qui  tarn  v.  Forrest  et  al.,  2  Stra.  1241, 
the  plaintiffs  set  out  their  charter,  with  a  profert.     The  defendants  de- 
manded oyer  and  had  a  copy  of  the  charter  delivered  to  them  ;  after 
which  they  put  in  the  general  issue  of  nil  debety  taking  no  notice  of 
the  oyer.     The  plaintiffs  made  up  the  issue,  and  inserted  the  prayer  and 
oyer  at  the  head  of  the  pleas,  and  demanded  to  be  paid  for  it.     The  de- 
fendants moved  to  expunge  it ;   for  though  the  defendants  had  a  right 
to  see,  whether  the  plaintiffs  may  sue,  yet  they  are  not  bound  to  insert 
the  oyer,  but  may  plead  to  the  merits.      On  the  other  side,  it  was  in- 
sisted, that  the  demand,  and  giving  oyer  is  the  act  of  the  court,  whose 
acts  either  party  has  a  right  to  record.  But.the  court  held,  that  if  the 
plaintiffs  would  avail  themselves  of  the  letters  patent,  they  ought  to  do 
it,  bj  praying  them  to  be  enrolled  at  the^head  of  their  replication,  and 
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ought  not  to  do  it  at  the  defendants's  ejqpense.  When  defendant  prays 
oyer  of  the  bond  and  condition,  and  it  is  recited  in  Iubc  verba,  the  con- 
dition becomes  parcel  of  the  declaration.  The  defendant  after  oyer 
yen,  may  either  set  forth  the  oyer  in  hie  plea  or  not,  at  hie  election. 
If  he  set  it  forth,  the  court  must  adjudge  upon  it  as'parcel  of  the  record. 
But  the  defendant  is  not  bound  to  set  it  forth  in  his  plea ;  and  if  he  do 
not,  tho  plaintiff  may  pray  an  enrolment,  and  so  make  it  part  of  his 
replication.  Tidd. 

If  the  defendant  prays  oyer,  and  afterwards  delivers  the  plea,  with- 
out making  the  oyer  part  of  it,  the  plaintiff  may  take  up  the  issue  with 
oyer  ;  for  the  pleadings  are  supposed  to  be  ore  ttnus  at  the  bar,  and 
a  record  is  to  be  made  of  what  is  done  there.  2  Barnes  266,  Wear- 
er's company  y.  Ware. 

If  a  bond  is  brought  into  court,  oyer  is  grantable  only  the  first  term ; 
for  afterwards  it  is  adjudged  to  be  in  the  possession  of  the  party.  The 
same  law  of  a  recognizance,  which  is  a  pocket  record.  1  Crompt.  134. 
1  Ld.  Raym.  84.  Hence  it  appears,  diat  it  does  not  follow,  that  on 
oyer,  the  writing  necessarily  remains  in  court. 

From  these  dicta,  and  the  like  to  be  f ound^in  the  books  and  from  the 
nature  and  general  rules  of  pleading  and  making  up  records,  it  is  clear, 
that  in  England,  a  paper  could  not  be  known  judicially,  but  as  com'iDg 
up  under  a  bill  of  exceptions  or  tacked  to  the  record  on  a  prof ert,  to 
the  plea  after  oyer,  or  to  the  replication  before  issue  joined ;  and  even 
where  the  pleadings  are  ore  tenus,  as  with  us  in  a  great  measure  on 
every  case,  yet  it  would  seem  necessary,  that  it  may  appear  to  be  the 
identical  paper  that  was  overruled,  by  other  evidence  than  what  is  de- 
hors the  record.    It  has  been  returned  with  the  writ  of  error,  as  a  pa- 
per connected^with  the  judgment ;  and  it  has  been  argued  upon  by  the 
parties  represented  by  their  counsel,  as  the  identical  paper  that  was 
overruled.     And  I  feel  it  to  be  an  objection  to  defect  of  form  and  am 
willing  to  assist  to  get  at  the  substance,  and  real  fact  of  the  case  ;  but 
it  seems  impossible,  otherwise  than  by  the  court  undertaking  to  know, 
what  does  not  directly  appear  on  the  record.    A  jury  may  presume  and 
infer  from  the  probable  ;  but  a  court  is  confined  to  what  is  on  the  rec- 
ord, and  makes  parcel  of  it.    I  can  see  no  way  to  get  at  this  paper  in 
strictness,  but  by  giving  leave  to  discontinue  the  writ  of  error,  and 
getting  this  paper  attached  before  another  writ  of  error  is  brought, 
final  judgment  not  having  been  yet  rendered  in  the  inferior  court.     In 
that  case,   the  judgment  would  be  reversed,   and  the  same   thing 
attained,   which  ia  done  by  reversing  the  judgment  now.     But  as 
the  court,  myself   excepted,   think  themselves    warranted   in   con- 
sidering the  paper  as  before    them,  or  for  other  reasons  warrant- 
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ed  in  reversing  the  judgment,  the  8«me  justice  is  attained  and  without 
delay  with  which  I  am  satisfied. 

Judgment  of  the  Court  of  Common  pleas  of  Luserne  county  re* 
Tened,  and  the  record  remitted. 


■»  •  #■ 


John  Shock  against  John  M'Chbsnbt. 

Action  of  malitiioua  prosecution  will  lie,  after  a  criminal  proseoution  began,  though  no 
indictment  has  been  preferred.  Aliter  of  slander.  An  amendment  will  not  be  grant- 
ed, which  gives  the  plaintiff,  a  new  substantiTe  ground  of  action,  and  takes  from  de- 
fendant the  right  of  pleading  stat  of  limitations. 

Motion  for  a  new  trial.  It  was  an  action  of  slander,  tried  at  Harris- 
borgh,  before  Yeates  and  Smith,  Justices,  on  8d  October  1799,  at 
Nisi  Prius,  when  a  verdict  passed  for  the  plaintiff  and  $55  damages 
were  assessed. 

The  words  charged,  were  words  asserting  before  a  justice  of  the 
peace  of  Dauphin  county,  that  the  plaintiff  had  been  guilty  of  forgery 
in  erasing  and  altering  the  time  of  payment  in  a  note  payable  to  him- 
self.  It  did  not  appear  by  testimony,  that  the  defendant  had  used  the 
expressions  at  any  other  time  or  place,  but  before  the  justice.  In 
pursuance  of  the  accusation,  the  plaintiff  was  bound  orer  to  appear  at 
the  next  sessions  to  answer  the  charge,  and  was  discharged  at  a  sub- 
sequent sessions,  no  indictment  having  been  preferred  against  him. 

The  motion  for  the  new  trial  was  argued  in  the  absence  of  the  plain- 
tiff's counsel,  by  Mr.  IngersoU,  for  the  defendant,  in  Philadelphia, 
last  March  term  ;  and  the  cause  being  transferred  to  the  middle  dis- 
trict, by  the  late  act  of  10th  April  1807,  (8  St.  Laws  248,)  the 
argument  was  again  resumed  by  Messrs.  Hopkins  and  Elder,  for  the 
defendant,  and  the  motion  opposed  by  Messrs.  Montgomery  and  Fisher, 
for  the  plaintiff. 

Arguments  for  the  defendant.  If  no  snii  will  lie  under  the  cir- 
cumstances  of  this  case,  or  if  the  plaintiff  has  misconceived  his  action, 
in  either  case,  the  motion  for  the  new  trial  will  prevail.  The  law 
protects  witnesses  in  criminal  prosecutions,  on  principles  of  public  policy. 
Nothing  less  than  corruptness  of  heart  will  render  them  punishable ;  not 
a  mistime  of  judgment.  The  law  on  this  subject  is  fully  settled.  4  Co. 
14, 15.  1  Saund.  181,  182.  Williams's  note,  2  Inst.  228.  Lord 
Eldo  lays  it  down,  that  it  would  be  a  matter  of  public  inconvenience, 
and  operate  to  deter  persons  from  preferring  their  complaints  against 
offenders,  if  words  spoken  in  the  course  of  preferring  their  complaint, 
should  be  deemed  actionable.  8  Bsp.  Rep.  83.  See  2  Burr.  807.  And 
here  the  defendant  acted  under  his  real  impressions,  and  a  belief  of 
the  fact.  He  was  proceeding  legally  to  punish  it,  but  never  repeated 
the  words. 
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Yet  if  any  action  will  lie,  it  most  be  a  suit  for  malioioos  prose- 
cution, wherein  probable  cause  is  a  good  defence.    It  is  not  so  in 
slander ;  and  by  changing  the  nature  of  the  action,  the  defendant  has 
been  materially  injured.    The  judges  who  tried  the  cause  declared  their 
opinions,  that  it  seemed  to  them  an  action  of  malicious  prosecution 
would  not  lie  for  a  malicious  prosecution,  grounded  on  a  crimen 
impoauity  where  no  indictment  had  been  preferred  to  the  grand  jury. 
But  the  expressions  of  Buller  J.  in  2  T.  B.  281,   though  they  may 
have  that  aspect  in   tho  first  instance,  only  go  to  show  that  the  word 
^^  acquitted"   and  not  ^^  discharged"  as  applied  to  the  plaintiff,  is  the 
true  form  of  declaring  in  malicious  prosecution.    In  Fuller  y.  Cook, 
8  Leon.  101,  the  whole  circumstances  of  a  case  similar  to  the  present, 
are  disclosed  in  the  declaration  ;  there  the  com*t  take  this  difference. 
Where  one  whose  goods  are  stolen,  comes  to  a  justice  of  the  peace,  and 
shows  him  the  matter,   and  prays  that  the  matter  may  be  examined 
and  such  a  one  is  examined  upon  it,   no  action  lies :  but  if  such 
a  person  in  such  a  case  will  expressly  say,  ^^  that  such  a  one  hath 
stolen,"  &c.   and  procures  a  warrant  on  such  surmise  to  arrest  the 
party,   an  action   on  the  case  will  lie.  Slander  and  malicious  pro- 
secution arejoinable.     A  ca«e  occurs  in  H.   Bla.   78,  where  th«« 
were  fiye  counts  for  words  spoken,  and  one  for  maliciously  and  with- 
out  probable  cause,   causing  a  justice  to  issue  a  search  warrant  to 
search  for  a  dog  supposed  to  be  stolen  by  the  defendant,  &c.  though 
no  indictment  had  been  exhibited,  a  defence  was  made  on  the  last  count, 
on  the  ground  of  probable  cause.     Probable  cause  is  a  decisiye  answer 
to  an  action  of  malicious  prosecution.  8  Espin.  Rep.  7.  8  Bla.  Com. 
126.  Such  action  will  lie  for  maliciously  procuring  one  to  be  indicted, 
though  the  indictment  be  insufficient.  Gilb.  Rep.  in  B.  R.  185.  In  Leigh 
y.  Webb,  8  Espin.  Rep.  165,  an  action  for  malicious  prosecution  was 
sustained,  though  no  indictment  had  been  preferred,  and  the  plaintiff 
was  nonsuited,  because  his  eyidence  did  not  support  the  declaration : 
but  it  is  an  authority  in   point  as  to  the  present  question  ;  and  so  it 
was  ruled  in  a  late  case  in  Philadelphia  between  by  the  chief 

justice  at  the  last  court  of  Nisi  Prius  there  held.  A  contrary 
doctrine  would  be  attended  with  many  eyils.  It  would  naturally  urge 
the  accuser  to  go  on  with  the  prosecution,  in  order  to  shelter  himself; 
his  interests  would  not  be  embarked  with  his  passions.  Indiyiduala 
prosecuted  injuriously  for  petty  misdemeanors  would  be  protected, 
unless  their  losses  were  enhanced  by  indictments  ;  and  the  grossest 
injuries  would  thus  be  perpetrated  with  impunity.  An  action  will  not 
lie  against  a  party  suing  out  a  writ,  unless  malice  be  ayerred.  1  Boss, 
and  Pull.  888.  Eyidence  of  actual  malice  must  be  giyen,  in  an  ac- 
tion for  maliciously  holding  one  to  bail.  2  Boss,  and  Pull.  129. 
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E  contra  for  jthe  plaintiff.  Malicious  slander  though  under  the 
seeming  garb  of  justice,  gires  a  cause  of  action.  Words  spoken  by 
counsel  maliciously  in  a  suit,  are  the  subject  of  an  action.  Gro.  Jac. 
90.  91.  A  mockery  of  justice  under  the  forms  of  law  is  punishable. 
1  Hawk.  864.  Malice  must  have  been  established  in  the  present  suit ; 
otherwise  the  plaintiff  could  not  have  recovered.  Where  a  verdict  passes 
for  the  plain  tiff f  in  slander  the  court  will  presume  mi^ce.  1  Lev.  119. 

It  seems  singular,  that  one  is  accountable  to  another  for  slanderous 
words,  the  truth  of  which  he  cannot  prove ;  and  yet  if  he  inflicts  an 
additional  injury  by  commencing  a  criminal  prosecution,  but  stops 
short  in  it,  that  he  is  no  longer  amendable  for  the  slander.  Our  feel* 
ings  revolt  at  such  doctrine.  A  malicious  prosecution  is  founded  in 
this,  that  a  legal  prosecution  has  been  carried  on  without  a  probable 
cause.  1  T.  B.  544.  The  plaintiff  must  procure  a  copy  of  the  indict- 
ment and  acquittal.  S  Bl.  Com.  1:26.  And  the  court  need  not  grant 
this  copy  unless  in  a  case  of  felony.  1  Bl.  Rep.  385.  In  other  cases 
therefore,  the  party  would  be  dispunishable  in  this  form  of  action. 
But  the  plaintiff  must  also  show  that  the  suit  was  at  an  end.  Doug. 
215.  The  forms  of  pleading,  it  is  said,  show  what  the  law  really  is. 
But  a  declaration  in  malicious  prosecution,  that  the  plaintiff  was  dis- 
charged, is  not  sufficient ;  it  must  aver  that  he  was  acquitted.  2  T.  B. 
231.  The  prosecution  must  appear  to  be  fully  ended,  lb.  And  hence 
it  is,  that  a  malicious  prosecution  will  not  lie  upon  a  noUe  proaeqm 
entered  on  an  indictment  found.  1  Salk.  21.  6  Mod.  261.  2  Salk. 
456.  Because  the  party  may  go  on  notwithstanding  with  the  prose- 
cution. And  may  he  not  do  the  same  thing  here  ?  What  will  prevent 
the  defendant  here  from  renewing  his  former  charge  of  forgery  ?  But 
even  admitting,  that  an  action  of  malicious  prosecution  might  here 
have  been  maintained,  it  is  sufficient  for  the  plaintiff's  purpose  if  slan- 
der would  also  lie.  And  the  two  forms  of  action  are  joinable.  Lofft. 
771.  S.  G.  Gowp.  230.  Suppose  the  justice  had  not  thought  proper 
to  bind  the  plaintiff  over  upon  the  complaint,  could  he  not  have  sup- 
ported an  action  -of  slander  t 

At  all  events  the  defendant  should  here  have  pleaded  a  special  jus- 
tification. On  non  cul  in  slander,  the  truth  of  the  words  cannot  be 
given  in  evidence  even  in  mitigation  of  damages.  2  Stra.  1200.  The 
truth  of  the  words  charged  can  only  be  shown  under  a  special  justifi- 
cation. Bull.  8,  9.  Slanderous  words  from  rumour  have  been  held  no 
justification.  7  T.  R.  17.  If  the  defendant  had  pleaded  specially, 
the  plaintiff  might  reply  the  speaking  of  the  words  at  another  time  and 
place.  2  Eeb.  861.  See  2  Burr.  107.  Hob.  192. 

If  injustice  has  not  been  done  the  court  will  not  award  a  new  trial , 
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to  torn  the  party  round  to  another  form  of  action.  2  Burr.  935.  1 
Wash.  150.  After  verdict,  the  court  will  presume  every  thing  to  have 
been  proved,  which  was  necessary  to  sustain  the  plaintiff's  action* 
Cowp.  275, 

The  case  cited  from  8  Leon.  101,  makes  strongly  for  the  plaintiff. 
The  circumstances  of  that  case  are  admitted  to  be  similar  to  the  prea* 
ent.  It  does  not  appear  to  be  an  action  for  malicious  prosecution, 
though  the  case  is  fully  stated  on  which  the  plaintiff  grounded  his  ac- 
tion, and  the  want  of  probable  cause  is  not  averred  in  the  declaration* 
There  on  a  special  verdict  the  court  held  the  suit  maintainable. 

Yeates,  J.  Neither  Judge  Smith  nor  myself  are  ashamed  to  admit, 
that  in  the  decision  of  this  cause  at  Nisi  Prius,  we  were  mistaken  in 
the  principle  which  governed  our  opinion.  We  were  misled  by  the  au- 
thority in  2  T.  R.  231,  and  the  cases  in  1  Salk.  21.  2  Salk,  456,  that 
malicious  prosecution  will  not  lie,  where  an  indictment  has  been  found 
and  a  nolle  prosequi  entered.  The  law  does  not  seem  to  discrimin- 
ate accurately  on  this  subject,  when  the  prosecution  shall  be  considered 
at  an  end.  The  case  has  been  much  more  fully  argued  now ;  and  we 
freely  admit,  that  from  the  new  authorities,  which  have  been  adduced 
by  the  defendant's  counsel,  the  plaintiff  has  misconceived  his  suit,  by 
bringing  an  action  of  slander,  instead  of  malicious  prosecution.  In  the 
latter  case,  the  defendant  would  have  had  it  in  his  power  to  show  a 
probable  cause  of  complaint  to  the  justice  for  the  supposed  forgery, 
as  a  ground  of  defence  to  the  civil  action.  By  proceeding  in  an  action 
of  slander,  the  defendant  was  deprived  of  this  right ;  and  we  therefore 
are  of  opinion  that  a  new  trial  be  awarded.  SeeSecar  v.  Babcock,  2 
John's  N.  York  Reports  208. 

The  other  members  of  the  court  assenting  hereto  a  new  trial  was 
awarded. 

The  plaintiff's  counsel  tiien  moved  to  amend  the  declaration  by  add* 
ing  a  count  for  malicious  prosecution,  under  sec.  6  of  the  arbitration 
act  passed  21st  Itf  arch  1807, 7  St.  Laws  562.  All  suits  are  to  be  tried 
on  their  true  merits,  and  not  to  be  set  aside  for  informality.  The  words 
of  the  act  are  very  large,  and  impower  the  court  to  permit  an  amend- 
ment. The  plaintiff  was  taken  by  surprise  on  the  trial,  by  the  plea  of 
justification  being  withdrawn  after  the  jury  were  sworn. 

This  was  opposed  by  the  defendant's  counsel.  This  suit  was  brought 
in  the  Common  Pleas  to  August  term  1797,  and  an  amendment  is 
now  prayed  for  in  July  1808.    The  delay  has  been  very  great. 
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The  amendment  reqaired,  essentially  alters  the  nature  of  the  action  ; 
andmoreoyer  takes  awaj  the  right  of  the  defendant  to  plead  the 
statute  of  lii&itations.  At  all  eyents,  the  plaintiff  should  pay  the  costs 
until  the  present  time. 

The  plaintiff  in  reply.  The  delay  is  not  solely  imputable  to  us. 
The  defendant  remoyed  the  cause  when  the  suit  was  ready  for  trial 
below ;  and  his  counsel  must  share  the  blame  of  not  arguing  it  earlier 
in  the  city.  The  court  will  grant  leaye  to  amend  in  penal  actions, 
where  the  amendment  does  not  introduce  any  new  substantiye  cause 
of  action.  7  T.  R.  155. 

Per  cur.  Here  certainly  has  been  delay ;  but  it  is  said  to  be  im- 
putable to  both  parties.  We  haye  the  power  of  amending  at  common 
law  ;  but  by  doing  so  in  this  instance,  we  giye  the  plaintiff  a  distinct 
substantiye  ground  of  suit,  which  he  neyer  contemplated  before ;  and 
preyent  his  opponent  from  sheltering  himself  under  the  statute.  This 
is  wholly  inadmissible. 

The  clause  was  introduced  into  the  arbitration  act  to  prevent  non- 
suits for  matters  of  form,  and  to  bring  the  true  merits  of  each  case 
before  the  court,  where  the  controyersy  remains  the  same. 

Yeates,  J.  said  a  motion  of  the  like  kind  was  denied  on  argument 
in  Philadelphia,  where  the  canal  Company  asked  to  introduce  new 
inistalments  on  notes  glyen  by  the  stockholders  into  their  declarations. 

Motion  denied. 


Lessee  of  Joseph  Wirt  against  John  Stbvsnson. 
Lessee  of  John  Kbblb  against  Thomas  Abthur. 

nie  proceedings  on  an  appeal  from  the  Gircait  Court  may  be  filed  on  the  first  day  of 
the  term  in  bank  before  the  court  has  begun  to  sit,  but  not  after,  unless  on  spec  • 
lal  grounds. 

Mr.  Duncan  for  the  defendents  moyed  to  dismiss  these  appeals 
from  the  last  Circuit  Court  held  for  Centre  county,  the  records  of  the 
proceedings  not  being  filed  before  this  term,  pursuant  to  the  1th  section 
of  the  act  of  20th  March  1799.  4  St.  Laws  862.  He  admitted  that 
the  appeals  were  entered  and  the  proceedings  filed  on  the  first  day  of 
the  term  before  the  court  commenced  sitting. 

I^tr  cur.    The  motions  must  be  denied. 

We  haye  in  former  instances,  construed  the  words  to  mean  before 
the  term  commences  ;  but  after  that  period,  appeals  cannot  be  receiy- 
ed  unless  on  special  grounds. 
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Lessee  of  Jambs  Moodib  et.  al.  against  John  Yanbtkb  et  al. 
Same  plaintiff  against  David  Irbland  et.   al. 

When  an  appeal  from  the  Circuit  court  is  given  to  the  next  term  it  means  the  term 
after  the  termination  of  the  Circuit  court 

Mb.  Dukcan  for  the  defendants  made  the  like  motion  in  these 
cases,  which  were  appeals  from  the  Circuit  Court  of  Northumberland 
county.  The  records  were  not  filed  until  after  the  court  had  risen  on 
the  first  day  of  this  term. 

Mr.  D.  Smith  for  the  plaintiff  opposed  the  inotion.  The  legisla- 
ture could  not  mean  to  impose  on  a  party  a  thing  impracticable  to  be 
done.  The  jury  in  the  first  cause  gave  in  their  verdict  but  a  tew 
days  before;  and  in  the  last  cause,  not  until  the  Saturday  evening 
preceding  this  term. 

Early  application  was  made  to  the  clerk  of  the  Circuit  Court  for 
the  copies  of  the  proceedings  ;  but  he  found  it  impracticable  to  make 
them  out  in  due  time.  Besides  it  will  not  be  denied,  that  the  Circuit 
Court  for  the  county,  is  still  sitting  on  their  own  adjournments  ;  and 
thus  we  are  within  the  words  of  the  section. 

The  court  after  some  days  advisement,  declared,  that  they  were  not 
disposed  to  discourage  appeals.  It  was  a  fair  construction,  which 
did  no  violence  either  to  the  words  or  spirit  of  the  act  to  say,  that  next 
term,  meant  the  term  holden  after  the  termination  of  the  Circuit  Court. 

Motions  denied. 


•^^ 


Jambs  Irwin,  for  the  use  of  John  Simpson  against  William 

Rebd  and  John  M'Mahon. 

Depositions  of  witnesses,  who  became  interested  at  the  time  of  trials  and  were  in  foil 
life,  refased  in  evidence. 

Appbal  from  the  decision  of  the  Circuit  Court  of*  Northumberland 
county. 

The  cause  was  tried  at  Sunbury,  on  the  11th  October  1804,  before 
Shippen,  late  C.  J.  and  Brackenridge,  J .,  and  a  verdict  passed  for 
the  defendants.     The  court  overruled  a  motion  for  a  new  trial. 

The  ground  of  appeal  was,  that  the  court  had  refused  in  evidence, 
the  depositions  of  Jeremiah  and  Jesse  Simpson,  taken  under  a  rale  of 
court  pending  the  suit,  during  the  life-time  of  their  father,  John 
Simpson,  the  cestui  que  use.  They  had  at  the  time  of  trial  become 
interested  under  tlieir  father's  will,  were  appointed  his  executors,  and 
were  made  parties  to  the  suit. 
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Messrs  G.  Smith  and  C.  Hall  on  the  part  of  the  plaintiff  contended, 
that  their  testimony  oaght  to  have  been  received.  They  were  wholly 
free  from  interest  when  they  were  sworn.  The  objection  of  their  being 
sons  went  merely  to  their  credibility.  The  act  of  God  ought  not  upon 
any  reasonable  principle  to  prejudice  the  true  merits  of  the  suit ;  and 
courts  of  justice  were  now  disposed  to  let  in  all  possible  light  on  the 
trial.  They  were  clearly  witnesses  in  a  court  of  equity.  2  Yem.  699. 
2  Atky.  615.  5  Vez.  40.  1  Wms.  289.  And  the  rule  at  law  ought 
to  be  the  same,  where  th^  consideration  of  a  note,  as  was  the  present 
case,  was  attempted  to  be  inquired  into.  In  a  cause  at  Nisi  Prius  in 
York  county,  such  depositions  were  allowed  on  the  motion  of  our  adver- 
sary. 

Mr.  Duncan  for  the  defendants  insisted,  that  this  court  would  govern 
themselves  by  the  plain  rules  of  law,  and  not  adopt  chancery  decisions 
contrary  thereto.  These  depositions  were  taken  to  be  read  in  evidence, 
in  case  of  their  death,  absence  out  of  the  state,  or  inability  to  attend 
on  the  day  of  trial.  None  of  these  events  had  arisen  ;  on  the  contrary, 
the  witnesses  then  were  present  in  court  attending  the  trial  as  parties. 
On  this  ground  their  depositions  could  not  be  read.  Nor  could  they 
have  been  personally  examined.  It  was  a  decisive  objection  to  them, 
that  they  were  parties,  and  liable  to  costs  in  the  first  instance.  8  East 
13,  Where  a  suit  had  been  brought  in  the  name  of  one,  who  after- 
wards became  bankrupt,  though  the  assignees  had  given  security  for 
costs,  the  bankrupt  was  obliged  to  release  his  share  of  the  surplus  be- 
fore he  could  be  sworn.  4  Dall.  137.  It  is  fully  settled,  that  a  guar- 
dian, or  prochein  amy^  instituting  a  suit,  could  not  be  a  witness.  It 
appears  by  express  decisions,  that  such  depositions  are  not  admissible 
in  a  court  of  law.  See  2  Ld.  Baym.  1009. 1  Salk.  286.  2  Salk.  555. 
691.  1  Stra.  101. 5  Mod.  9, 163, 277. 2  Wms.  564. 2  Bac.  805.  Espin. 
756.  Peake's  Gompend.  39. 

By  the  court.  The  testimony  offered  was  clearly  inadmissible  as 
evidence,  under  adjudged  cases,  for  the  reasons  which  have  been  offered 
by  the  counsel  for  the  defendants.  We  are  obliged  to  proceed  by  the 
common  law  rules  of  evidence,  however  hard  they  may  appear  in  a  par- 
ticular case.  Upon  the  same  principle  of  chancery  practice,  that  these 
depositions  were  urged  on  the  court,  a  party  may  insist  on  examining 
the  defendants  upon  oath,  and  fully  purge  his  conscience.  This  has 
never  been  done  in  Pennsylvania,  and  we  cannot  now  set  the  precedent. 

Judgment  affirmed. 
Yeates,  Vol.  IV.  38 
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John  Fiennnr  administrator  of  Isabslla  Finnet,  plaintiff  in  error 

against  Adam  Harbsson  and  Martha  his  wife,  Mart  Finney, 

Janb  Finnby,  Isabella  Finnet,  Mab0arbt  Fonner  and  Esfy  Finney. 

The  report  of  aucBtors  in  aocoimt  render  must  state  a  epecial  aceoimt. 

Writ  of  error  to  the  Common  Pleas  of  Dauphin  countj. 

It  appeared  by  the  record,  that  the  defendants  in  error  had  brought 
an  action  of  account  render  against  the  now  plaintiff,  and  had  declared 
against  him  as  their  bailiff  of  several  specific  articles  and  of  cash  to 
merchandize,  and  make  profit  for  them.  Judgment  quod  computet  was 
entered  and  auditors  were  appointed,  who  reported  that  they  found  due 
to  the  defendants  in  error  a  balance  of  8031.  Is.  7d.  Exceptions  were 
taken  thereto,  and  particularly  that  the  auditors  bad  not  exhibited  a 
statement  of  the  accounts  or  items  on  which  the  plaintiff  in  error  might 
take  issue.  But  the  court  below  rendered  an  absolute  judgment  for  the 
sum  found  due  by  the  auditors. 

The  case  was  submitted  to  the  court  without  argument  by  Messrs. 
Duncan  and  Elder  for  the  plaintiff,  and  by  Messrs.  Fisher  and  Laird 
for  the  defendants. 

The  court  said,  nothing  appeared  in  the  record  showing  an  intention 
that  the  auditors  were  to  be  considered  as  general  referees  under  our 
practice.  At  common  law,  the  report  not  stating  a  special  account, 
was  undoubtedly  erroneous. 

Judgment  reversed. 


—^ 


Certiorari  to  the  Quarter  Sessions  of  Mifflin  county,  in  the  case  of  a 
private  road  from  the  house  of  John  Kilb,  to  intersect  the  Penn's 
Valley  road. 

No  general  rule  can  be  laid  down,  as  to  the  definite  points  where  a  road  shall  begin  and 
end,  being  necessary  to  be  stated  in  the  petition.  Id  cerium,  est  quod  eerium  reddi  potest 
A  road  leading  from  a  certain  houae  into  a  public  road,  may  be  confirmed  as  a  private 
road,  though  the  viewers  have  not  reported  that  it  was  necessary  as  a  private  rood.  And 
the  order  of  confirmation  need  not  ^edfy  how  it  must  be  opened  and  kept  in  repair. 

From  the  record  it  appeared,  that  John  Kyle  had  petitioned  for  a  road 
from  his  house  to  the  Penn's  Valley  road,  at  August  sessions  1804.  View- 
ers were  appointed  thereon,  but  no  return  having  been  made  at  November 
sessions  following,  the  order  was  continued.  The  viewers  reported  to 
January  sessions  1805,  ^^  that  there  was  a  necessity  for  a  road  in  their 
opinion,  "  and  returned  the  same  by  courses  and  distances,  together  with 
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a  draft  thereof  (without  distiDguishing  whether  it  should  be  a  public 
or  private  road. )  At  the  same  sessions,  a  petition  was  presented  by 
Matthew  Taylor  against  the  road,  stating  the  same  to  be  unnecessary 
and  of  no  use  to  Kyle,  whereupon  reviewers  were  appointed ;  but  no 
return  having  been  made  to  April  sessions  following,  except  by  two 
of  the  reviewers,  the  court  confirmed  the  road  as  a  private  road,  to 
be  laid  out   16  feet  wide,   and  to  be  opened  by  Kyle  the  petitioner. 

Mr.  Watts  took  the  following  exceptions  to  the  proceedings : 

Ist.  There  is  no  definite  point  stated  at  which  the  road  shall  end 
in  the  original  petition.  This  has  often  been  held  necessary.  The 
Penn's  Valley  road  is  too  vague  and  uncertain.  Where  does  it  begin 
and  end  ? 

2d.  The  viewers  have  not  stated  in  their  report,  whether  they 
judged  the  same  necessary  for  a  public  or  private  road.  This  is  re- 
quired by  the  express  words  of  the  act  of  6th  April  1802.  5  St.  Laws 
179. 

3d.  The  court  have  not,  when  they  confirmed  the  road,  directed 
that  it  should  be  opened  and  kept  in  repair  at  the  expense  of  the  per- 
sons petitioning  for  and  using  the  same. 

• 

To  these  objections,  Mr.  Duncan  answered. 

1st.  The  Penn's  Valley  road  is  known  specially  by  that  name. 
It  is  a  large  public  road  much  used,  and  the  legislature  have  granted 
money  for  its  improvement.  It  is  therefore  a  definite  point,  where 
the  road  is  to  end. 

2d.  The  original  petition  is  virtually  for  a  private  road,  from 
Kyle's  house  to  the  great  road,  which  appears  to  be  little  more  than 
one  mile  distant.  The  words  of  the  17th  section  of  the  act  designate 
the  roads  thus  described  as  private ;  and  the  viewers  had  no  discretion 
to  lay  it  out  as  a  public  road. 

8d.  The  keeping  of  the  private  road  in  repair,  by  persons  for 
whose  use  it  is  laid  out,  follows  the  confirmation  as  a  necessary  result, 
under  the  words  of  the  proviso  in  §  17. 

Tilghman,  C.  J.  The  first  exception  is  grounded  on  the  supposed 
want  of  definite  points,  where  the  road  applied  for  shall  begin  and  end. 
No  general  rule  can  be  laid  down  which  shall  universally  prevail  in 
such  cases.  But  here  was  a  terminus  a  quo^  the  dwelling  house  of 
Kyle,  and  a  terminus  ad  quern  the  Penn's  Valley  road,  well  known 
as  a  great  road,  and  the  distance  between  them  not  much  more  than 


516  CASES  IN  THE  SUPREME  COURT  [1808 

one   mile.     The  maxim  id  cerium  est  qiLod  cerium  reddi  poiesi  is 
applicable  here  ;  and  I  can  see  nothing  in  the  first  objection. 

I  also  incline  to  think  the  second  objection  ill  grounded  ;  though  it 
is  not  free  from  doubt.  I  compare  the  1st  and  17th  sections  of  the 
act  together ;  and  the  words  in  the  latter  section,  ^'  and  if  such  road 
is  found  to  be  necessary,  "  have  great  weight  with  me,  as  they  vary 
from  the  phraseology  of  the  former  section.  Besides  nobody  is  injur- 
ed ;  the  parties  who  apply  for,  and  use  the  road,  pay  all  damages  to 
the  owners  of  the  ground,  through  which  it  is  carried  ;  and  moreover* 
are  obliged  to  open  it  and  keep  it  in  repair  at  their  own  expense. 
And  as  to  the  last  exception,  it  was  not  necessary,  that  the  court 
should  specify  in  their  confirmation,  what  the  law  had  provided  for, 
in  plain  ond  direct  terms. 

Yeates,  J.  The  first  objection  against  this  road,  is  fully  answer- 
ed by  the  remark,  that  the  petition  of  Kyle  pursues  the  very  terms  of 
the  17th  section  of  the  act  of  6th  April  1802. 

When  the  sessions  confirm  a  private  road  and  direct  its  breadth, 
the  law  draws  after  it  the  consequences  of  its  being  opened  and  kept 
in  repair,  by  the  persons  applying  for,  and  using  the  road ;  but  the 
same  need  not  be  specified  in  the  order  of  confirmation. 

Captious  exceptions  against  roads  should  not  in  my  idea,  be  indulg- 
ed ;  but  the  substantial  parts  of  the  act  should  certainly  be  pursued. 

It  seems  to  me,  that  the.  return  of  the  viewers  upon  this  occasion,  is 
substantially  defective.  The  17th  section  directs,  that  upon  applica* 
tion  for  a  private  road,  the  return  of  the  viewers  shall  be  made  ^*  in 
the  same  manner,  as  is  before  directed  by  this  act.  "  By  recurring 
to  the  Ist  section,  we  find  that  mode  prescribed,  viz.  ^^  the  viewers 
shall  make  report  of  the  road,  stating  particularly  whether  they  judge 
the  same  necessary  for  a  public  or  private  road, "  &;c.  And  the  direc- 
tions of  the  law  in  this  particular  not  being  complied  with,  I  am  of 
opinion,  that  the  return  of  the  viewers  is  erroneous.  But  I  declare 
this  opinion  with  some  diffidence,  the  other  members  of  the  court 
thinking  otherwise. 

Smith,  J.     The  viewers  had  no  power  to  return  this  as  a  public 
road,  and  the  second  objection  fails  on  that  ground,  in  my  opinion. 

Mr  Watts  observed,  that  Kyle's  petition  did  not  pray  for  a  private 
road. 

Smith,    J.    The  road  was  from  his  house  into  the  Penn's  Valley 
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road  ;   which  in   the  kngaage  of   the  17th  section  is  a  private  road. 

Brackenridge,  J.  concurred  with  the  chief  justice. 

Judgment  of  the  sections  affirmed. 


Gborqb  Albrioht  and  John  Albright,  plaintiffs  in  error  against 

lessee  of  Jambs  M'Ginnis. 

Where  a  jadgment  of  the  Common  Pleas  has  been  reyersed  on  error,  but  the  record  not 
remitted,  nor  a  ven,  fa.  denovo  awarded  ,  and  there  has  been  a  trial  on  the  merits  in 
G.  B.  court  will  order  those  rules  to  be  entered  nunc  pro  tunc  to  support  the  verdict. 

Writ  of  error  to  the  Common  Pleas  of  Cumberland  county.  The 
facts  on  the  writ  of  error  and  record  returned,  appeared  as  follows  : 

The  defendant  in  error  recovered  the  lands  in  question  on  a  trial 
in  October  term  1797,  wherein  a  bill  of  exceptions  was  sealed.  Judg- 
ment was  rendered  the  same  term  ;  whereupon  a  writ  of  error  was 
brought  in  the  Supreme  Court,  and  the  judgment  reversed  and  resti- 
tution awarded,  in  December  term  1799.  The  record  was  brought 
back  to  the  Court  of  Common  Pleas,  but  without  any  direction  of  the 
superior  court  for  that  purpose ;  and  in  November  term  1801,  a  rule 
for  special  jury  and  view,  was  obtained  at  the  instance  of  the  plain- 
tiffs in  error.  The  cause  came  on  again  to  trial,  in  the  Court  of  Com- 
mon Pleas  on  the  2d  February  1802,  when  the  defendant  in  error  ob- 
tained a  second  verdict.  Reasons  in  arrest  of  judgment  were  filed, 
stating  the  reversal  of  the  first  judgment  in  the  Supreme  Court,  and 
that  the  record  had  not  been  remitted  by  their  direction,  nor  had  they 
awarded  a  venire  facias  de  novo.  But  the  Common  Pleas  overruled 
those  reasons,  and  rendered  judgment  on  the  last  verdict,  on  the  24th 
July  1806,  whereupon  the  present  writ  of  error  was  brought. 

Mr.  Watts,  for  the  plaintiffs  in  error,  contended ;  that  every  thing 
inrhich  had  been  transacted  in  the  suit  in  the  court  below,  after  the 
first  judgment  was  reversed,  was  a  mere  nullity.  The  first  writ  of 
error  tied  up  their  hands,  and  unless  the  record  was  remanded,  or  a 
new  suit  brought,  they  could  have  no  jurisdiction  over  the  subject  mat* 
ter.  The  awarding  of  a  venire  facias  de  novoy  on  a  judgment  be- 
ing reversed  by  the  Supreme  Court,  has  commenced  very  lately. 

Mr.  Duncan,  for  the  defendant  in  error.  The  reversal  in  this  court 
-vrent  on  the  ground  of  improper  evidence  being  received  in  the  Ct>m- 
inoro  Pleas   on  the  first  trial.     It  was  not  a  final  judgment.    But  in 
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such  case  it  is  now  settled,  tbat  they  will  remit  the  record,  and  order  a 
new  trial.  Why  shall  it  not  be  done  here?  The  defendants  below 
appeared  voluntarily,  and  took  their  rules  in  the  usual  course,  without 
objecting  to  the  proceedings.  The  cause  has  been  tried  on  its  merits, 
and  those  defendants  after  taking  their  chance  on  the  trial  for  a  ver- 
dict, ought  not  now  to  object  to  what  has  been  done. 

Tilghman,  C.  J.  delivered  the  opinion  of  the  court.  This  cause 
was  originally  tried  in  the  Common  Pleas,  and  a  verdict  had  there  for 
the  plaintiff,  and  judgment.  It  was  removed  on  a  writ  of  error  to  the 
Supreme  Court,  on  a  bill  of  exceptions,>nd  the  judgment  of  the  Com- 
mom  Pleas  was  reversed.  The  Supreme  Court  made  no  actual  order 
to  remit  the  record  ;  but  the  plaintiff  below  considered  the  cause  as 
still  depending  in  the  Common  Pleas,  and  a  rule  for  struck  jury  and 
view  was  entered  there  at  the  instance  of  the  defendants  ;  after  which 
the  cause  was  tried  and  a  verdict  and  judgment  entered  for  the  plain- 
tiff, on  which  this  writ  of  error  is  brought. 

This*court  are  of  opinion,  that  inasmuch  as  they  had  a  power  to  remit 
the  record  and  award  venire  facias  de  novo^  and  as  the  parties  have 
proceeded  to  a  trial,  and  the  cause  has  been  tried  on  its  merits,  it  is 
proper  that  an  order  to  remit  the  record,  to  the  Court  of  Common 
Pleas,  and  an  award  of  a  venire  facias  de  novo^  should  now  be  en- 
tered, as  of  the  term  when  the  first  judgment  was  severed.  This  being 
done,  the  proceedings  will  all  be  regular.  This  court  will  always 
support  verdicts,  where  there  have  been  trials  on  the  merits,  when 
they  have  it  in  their  power.  Let  the  judgment  of  the  Court  of  Com- 
mon Pleas  therefore  be  affirmed. 


»»  9  #* 


Edward  Thursby,  assignee  of  Hbnby  Vandbrsi^ice,  plaintiff  in  error 

against  administrators  of  William  Gray. 

A  creditor  is  not  bond  to  sue  on  a  bond  when  the  same  becomes  due,  under  the  penalty 
of  losing  the  surety  therein. 

Writ  of  error  to  the  Common  Pleas  of  Northumberland  county.  The 
case  was  this,  as  stated  by  Mr.  President  Cooper,  in  his  written  opin- 
ion filed,  agreeably  to  the  act  of  assembly. 

The  suit  was  brought  in  debt  on  bond.  Plea  payment  with  leave 
to  give  the  special  matter  in  evidence.  It  appeared  on  the  tri&l 
at  Sunbury,  27th  August  1806,  that  on  the  8th  February  1803, 
there  was  a  sale  of  goods  taken  in  execution  as  the  property  of 
James  Cummings,  esq.,  when  William  Spring  became  a  pur- 
chaser to  a  considerable  amount.     On    the  11th  February  1803,  he 
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said  William  Spring,  together  with  William  Gray,  since  deceased, 
entered  into  a  joint  obligation  for  the  payment  of  1251.  on  the 
10th  August  following.  The  goods  sold  to  that  amount  were  sold 
to  Spring  only,  Gray  haying  purchased  only  to  the  amount  of  11. 
16s.  at  the  sale,  which  were  charged  to  Spring,  and  not  to  Gray. 
Spring  was  the  principal  and  Gray  no  more  than  the  surety  in  this 
transaction.  It  appeared  in  evidence,  that  Spring  was  a  storekeeper 
in  credit  and  reputation,  carrying  on  an  extensiye  trade  at  Northum* 
berland  and  afterwards  at  Columbia,  from  the  time  of  the  purchase  to 
Che  month  of  November  1804,  during  which  time  he  might  have  been 
applied  to  for  the  amount  of  the  bond  with  reasonable  prospect  of 
success ;  but  in  the  fall  of  that  year,  his  circumstances  became,  and 
have  ever  since  remained  desperate.  This  suit  was  brought  to  Janu- 
ary term  1806,  and  upon  the  whole  circumstances  of  the  case,  the 
court  were  of  opinion  that  if  Gray  was  considered  as  the  surety  of 
Spring,  he  was  surety  no  longer  than  till  the  money  became  due,  ac- 
cording to  the  tenor  of  the  obligation.  A  surety  is  entitled  to  say, 
*'  I  will  guarranty  the  principal  to  such  a  day  and  no  longer ; "  and  if 
the  obligee  choses  to  trust  the  principal  a  longer  time,  he  does  it  at 
his  own  risk,  and  not  at  the  risk  of  the  surety. 

The  jury  found  for  the  defendants,  and  judgment  was.  rendered  for 
them ;  whereupon  this  writ  of  error  was  brought. 

The  court  desired  the  counsel  for  the  defendants  in  error  to  begin. 

They  contended,  that  their  clients  were  not  answerable.  The  cases 
in  the  courts  of  equity  were  very  strong  on  this  heaji  ;  and  there  was 
no  reason  why  their  doctrines  should  not  be  extended  to  this  state. 
Chancery  has  relieved  a  surety,  where  the  bond  was  continued  twelve 
years,  without  the  plaintiff's  privity.  So  the  heir  of  a  surety  has  been 
relieved.  20  Vin.  104.  pi.  2,  3,  cites  Toth.  279, 280.  A  creditor  who 
gives  the  principal  debtor  a  further  time  for  payment,  thereby  releases 
the  surety.  Nisbet  v.  Smith  et  al.  2  Bro.  Ch.  Rep.  579.  The  same 
point  was  afterwards  decreed  in  Rees  v.  Berrington.  2  Ves.  jr.  540. 
In  Strattonv.  Rastall,  2  Term  Rep.  370,  Buller,  J.  truly  says,  that 
S8  against  a  surety,  a  contract  cannot  be  carried  beyond  the  strict 
letter  of  it.  It  could  never  have  been  contemplated  by  Gray,  or 
any  reasonable  mind,  that  he  was  surety  for  the  money  in  any  other 
erent,  than  the  insolvency  of  Spring,  when  the  money  became  due. 
At  that  period,  and  for  fifteen  months  afterwards,  the  principal  was 
in  good  credit  and  able  to  pay  the  debt.  If  a  loss  has  happened  by 
the  obligees  not  demanding  the  money,  when  it  became  due,  it  was  his 
own  fault ;' .  but  his  negligence  shall  not  be  visited  on  an  innocent 
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surety.  See  Law  v.  the  East  India  Company,  4  Yes.  jr.  834. 

The  court  stopped  Mr.  Watts,  who  was  proceeding  to  the  argument 
on  the  part  of  the  plaintiff. 

They  saw  no  necessity  of  determining  in  this  case,  how  far  the  de- 
crees in  chancery  on  this  subject  were  applicable  to  our  system  of  laws, 
or  whether  the  constitution  of  our  courts  would  permit  an  exercise  of 
jurisdiction  upon  the  principles  of  those  decrees.  It  was  sufficient  to 
observe,  that  equity  w(iuld  not  give  relief  in  such  an  instance  as  the 
present  to  the  surety,  even  in  England.  To  oblige  a  creditor  to  a 
suit  against  the  principal,  immediately  upon  the  day  of  payment  of 
an  obligation,  would  be  injurious  as  well  to  the  surety  as  the  princi- 
pal ;  and  such  an  idea  had  never  prevailed  at  auy  period  in  Pennsyl- 
vania. 

Yeates,  J.  said  that  it  had  been  determined  in  the  Circuit  Court  at 
Lancaster,  between  Dehuff  and  Turbett's  executors,  that  the  grounds 
of  the  equity  jurisdiction  between  surety  and  principal  failed  under 
our  system,  as  to  the  point  in  jcjuestion.  No  action  had  ever  yet  been 
framed  in  a  court  of  law,  in  nature  of  a  bill  in  equity,  by  a  surety  to 
compel  his  principal  to  take  up  the  joint  bond,  or  against  the  creditor 
to  compel  him  to  bring  suit ;  but  it  had  not  been  asserted,  that  no  con- 
duct whatever  of  the  creditor  should  discharge  the  sureties. 

Judgment  reversed,  a  new  trial  awarded,  and  the  record  remitted. 
Messrs.  Hall  and  Evans  for  the  defendants. 


John  Wallace  against  Henrt  Mbasb. 

To  entitle  a  party  to  read  depodtions  in  evidence,  tho'  the  witnesseB  have  been  cross-ex- 
amined,  it  must  appear  that  the  requisites  of  the  24tih  rule  of  praotioe  have  been  oom- 
plied  with. 

Appeal  from  the  decision  of  the  Circuit  Court  of  Dauphin  county. 
The  cause  was  tried  before  Brackenridge,  Justice,  at  Harrisburgh^  on 
the  24th  October  1806,  and  a  verdict  given  for  the  plaintiff  for 
$150  in  an  action  of  slander.  A  motion  for  a  new  trial  was  made, 
but  the  same  was  overruled. 

Mr.  Hopkins  for  the  defendant,  now  urged  several  grounds  for 
awarding  a  new  trial ;  and  among  others,  that  the  desposition  of 
Susannah  Wray  had  been  read  in  evidence  on  the  trial  on  the 
part  of  the  plaintiff,  though  opposed  by  the  defendant.  Her  ab* 
sence  was  not  accounted  for,  though  it  was  admitted,  that  she 
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was  in  full  life  and  resided  about  26  miles  from  the  place  of  trial.  The 
role  for  the  taking  of  her  deposition  was  entered  on  the  docket  as  fol- 
lows. ^*  November  Ist  1805 ^  rule  to  take  the  deposition  of  Susannah 
Wray  on  one  hour's  notice,  on  interrogatory."  Nothing  appeared 
therein  which  showed  that  the  party  could  entitle  himself  to  read  the 
deposition,  without  endeavoring  to  procure  her  personal  attendance 
under  the  rules  of  the  court.  If  the  rule  had  been  thus  intended,  it 
would  have  been  so  expressed. 

Mr.  Laird,  for  the  plaintiff  observed,  that  the  witness  had  been 
cross-examined  under  the  rule,  and  no  injury  could  be  done  by  reading 
her  deposition  in  evidence.  The  jury  would  necessarily  weigh  her 
credit,  and  judge  of  the  probability  or  improbability  of  her  testimony. 
Her  not  being  personally  examined  could  make  no  difference  in  the 
merits  of  the  cause.  The  judge  who  tried  the  cause  observed,  that 
the  rule  in  this  case  was  special,  and  would  sdem  to  have  been  imposed 
on  the  defendant,  as  a  term  or  condition  of  putting  off  the  trial,  and 
the  dispensing  with  the  attendance  of  the  witness  at  another  time,  and 
was  not  within  the  requisite  of  subpoena  under  the  common  rule.  The 
rule  of  the  court  on  this  subject  only  applies,  where  a  deposition  had 
been  taken  ex  parte  without  a  cross-examination. 

Tilghman,  C.  J.  The  deportment  of  a  witness  on  a  personal  ex- 
amination conduces  greatly  to  the  development  of  the  truth.  His  man- 
ner of  answering  questions,  frequently  shows  his  indifference  or  bias 
towards  the  parties.  Hence  it  is,  that  the  common  law  prefers  viva 
voce  testimony  to  depositions.  The  45th  rule  regulating  the  practice 
of  the  Circuit  Court  is  general  in  its  terms,  and  extends  to  depositions 
taken  on  a  cross-examination,  as  well  as  those  ex  parte.  They  are 
not  to  be  admitted,  if  the  witnesses  are  resident  within  the  state,  and 
within  40  miles  of  the  place  of  trial,  unless  duly  subpoenaed,  or  it  ap- 
pears they  cannot  be  found,  after  reasonable  pains  taken  for  that  pur- 
pose. 

We  must  judge  from  the  face  of  the  rule,  as  entered  on  the  record 
of  the  Circuit  Court ;  and  it  does  not  appear  from  thence,  that  any  of 
the  usual  requisites  were  dispensed  with.  No  such  terms  appear  to 
have  been  imposed  on  the  defendant,  as  the  condition  of  postponing 
the  trial.  On  the  contrary,  the  docket  shows,  that  the  rule  for  taking 
of  the  deposition  was  entered  on  the  1st  November  as  has  been  stated 
and  that  afterwards  on  the  7th  November,  the  action  was  continued  on 
account  of  the  absence  of  the  defendant's  witnesses,  and  that  he  was 
then  ruled  to  pay  the  costs  of  the  term. 

Judgment  reversed,  and  a  new  trial  awarded. 
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John  M'Lkine  plaintiff  in  error  against  Humphrbt  Fdllbrtok. 

In  deceit  on  the  swap  of  horses,  the  whole  transaction  should  be  reoeired  in  evidence. 

Writ  of  error  to  the  Common  Pleaa  of  Franklin  county. 

This  waa  an  action  of  deceit  on  the  exchange  of  the  plaintiff's  gray 
gelding  for  the  black  gelding  of  the  defendant,  the  plaintiff  alleging  a 
warranty  on  the  part  of  the  defendant,  that  his  horse  was  soond,  though 
in  fact  he  had  slipped  his  shoulder. 

The  cause  was  tried  at  Chambersburgh  on  the  5th  Noyember  1803, 
when  the  following  bill  of  exceptions  was  sealed  by  the  court. 

On  the  trial  the  plaintiff's  counsel  produced  divers  witnesses,  in  sup- 
port of  the  issue  of  the  black  gelding,  in  the  declaration  mentioned, 
and  to  prove  his  lameness  and  defects  as  set  forth  therein.  Whereup- 
on the  counsel  on  the  part  of  the  defendant  offered  to  prove  that  the 
gray  gelding  of  the  plaintiff  in  the  said  declaration  mentioned,  alleged 
therein  to  have  been  given  and  exchanged  for  the  black  gelding  of  the 
defendant,  was  unsound.  Thereupon  the  counsel  on  the  part  of  the 
plaintiff,  object  to  any  evidence  being  given  of  the  unsoundness  of  the 
said  gray  gelding  as  being  irrelevant  to  the  issue.  And  the  court  af- 
ter argument,  overruled  the  objection,  and  admit  the  evidence  as  to 
the  value  and  unsoundness  of  the  said  gray  gelding.  Thereupon  the 
plaintiff's  counsel  except  to  the  opinion  of  the  court,  and  prayed  their 
exception  to  be  allowed  ;  and  the  same  was  allowed  accordingly. 

The  jury  found  for  the  defendant,  and  the  court  rendered  judgment 
on  the  verdict* 

The  record  was  submitted  to  the  court  by  the  counsel  on  both  sides 
without  argument,  as  a  case  between  two  jockies. 

Tilghman,  C.  J.  The  whole  that  passed  at  the  time  of  the  exchange 
of  the  horses  ought  to  be  received  in  evidence.  It  formed  but  one 
transaction,  and  the  jury  should  judge  upon  the  whole.  Even  admit- 
ting that  the  biter  was  bit,  and  that  the  plaintiff  ought  to  hare  recov- 
ered something,  the  jury  could  not  assess  his  damages,  unless  the 
value  and  soundness  of  the  horse  he  had  swapped  was  shown  to  them. 


The  rest  of  the  court  assenting  hereto, 

Messrs.  Watts  and  S.  Riddle,  pro  que r 
Messrs.  Brown  and  Dunlap,  pro  def. 


Judgment  affirmed. 
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George  Stroup,   plaintiff  in  error  against  Wilson  M'Clurb. 

If  there  are  more  than  four  days  between  the  dates  of  the  jnstiee^s  warrant  and  return  in 
proceedings  between  landlord  and  tenant,  it  is  cured  by  the  tenant^s  appearance  and 
making  defence. 

Writ  of  error  to  the  Common  Pleas  of  Cumberland  county,  to  re- 
move certain  proceedings  had  before  two  justices  of  the  peace,  under 
the  landlord  and  tenant  act,  and  affirmed  afterwards  in  that  court  upon 
a  certiorari. 

It  appeared  by  the  record  returned,  that  the  warrant  of  the  justices 
was  in  these  words  : 

Cumberland  county,  ss.  The  Commonwealth,  &c. 

Whereas  complaint  and  due  proof  were  this  day  made  before  Wil- 
liam Levis  and  Jacob  Hendel,  esquires,  two  of  the  justices  of  the  peace 
for  the  said  county,  that  a  certain  James  Alricks,  on  the  1st  day  of 
April  1797,  was  quietly  and  peaceably  possessed  of  a  certain  messuage 
and  tract  of  land,  containing  294^  acres,  adjoining  George  Stroup  and 
others,  and  being  so  thereof  possessed,  by  his  certain  lease,  bearing 
date  the  16th  day  of  March  1797,  did  demise,  &c.  to  George  Stroup, 
for  one  year,  from  the  1st  day  of  April  then  next,  at  the  rent  of  201. 
That  the  said  George  Stroup  entered,  &c.  That  the  said  term  is  fully 
ended,  and  that  the  said  James,  on  the  1st  day  of  January  last  past^ 
did  demand  and. require  the  said  George  Stroup  to  remove  from  and 
leave  the  same,  and  that  the  said  George  Stroup  hath  heretofore  re- 
fused, &c. ;  and  that  the  said  James  Alricks,  on  the  17th  day  of 
April  1801,  conveyed  the  premises  to  Wilson  M'Clure.  Therefore,  we 
command  you,  that  you  summon,  &;c.,  to  be  and  appear  before  the 
said  justices  on  the  20th  day  of  October  instant,  at  the  court-house  in 
Carlisle,  at  two  of  the  clock  in  the  afternoon  of  that  day,  and  that  you 
summon,  &c.  Witness  the  said  William  Levis  and  Jacob  Hendel,  the 
15th  day  of  October  1801. 

The  inquisition  run  thus  : 

Inquisition  indented  and  taken  at  Carlisle  on  the  20th  day  of  Octo- 
ber 1801,  before  William  Levis  and  Jacob  Hendel,  esquires,  two  of  the 
justices,  &c.,  by  the  oaths  of,  &c.,  twelve  substantial  freeholders,  who 
upon  their  oaths  and  affirmations  respectively  do  say,  that  James  Al- 
ricks, on  the  1st  day  of  April  1797,  was  quietly,  &c.,  (as  in  the  war- 
rant) and  that  the  said  James  being  desirous  of  possessing  the  same 
premises,  did  on  the  first  day  of  January  last  past,  demand  and  require 
the  said  George  Stroup  to  remove  and  leave  the  same ;  that  the  same 
George  hitherto  hath  refused,  and  still  doth  refuse  to  comply  therewith; 
and  that  the  said  James  Alricks,  by  his  deed,  dated  April  17th  1801, 
conveyed  the  premises  aforesaid  to  Wilson  M'Clure  and  the  said  free- 
holders do  assess  damages  against  the  said  George  Stroup,  for  the 
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unjust  detention  of  the  premises,  to  $3,  besides  oosts.  And  thereupon 
the  said  justices  rendered  judgment  for  the  said  $3,  together  with 
$20  72  cents  costs,  and  restitution  of  the  premises.  In  witness  whereof, 
as  well  the  said  justices  as  the  said  freeholders,  have  hereunto  set  their 
hands  and  seals  the  day  and  jear  first  abore  written. 

On  the  4:th  April  1806,  the  Court  of  Common  Pleas  made  an  order, 
requiring  the  two  justices  of  the  peace  to  amend  their  return  under 
their  hands  and  seals,  and  make  such  return  by  ten  o'clock  next  day. 
Accordingly  they  made  such  return  under  their  hands  and  seals  on  the 
next  day  ;  and  they  further  returned,  that  they  inquired  of  the  said 
Oeorge  Stroup,  whether  he  was  willing  to  proceed  to  trial  on  the  20th 
October  aforesaid,  and  he  then  expressed  his  willingness  so  to  do. 

Mr.  Watts  for  the  plaintiff  in  error,  took  the  following  exceptions 
to  the  proceedings,  and  assigned  the  same  for  error : 

1st.  That  on  the  plaintiff  alleging  a  diminution  of  the  record  in  the 
Court  of  Common  Pleas,  that  the  two  justices  had  made  no  return  un- 
der their  hands  and  seals,  and  that  thejease  stated  in  the  return  of  the 
justices  to  have  been  made  by  James  Alricks  to  George  Stroup,  and 
the  deed  of  assignment  made  by  the  said  James  Alricks  to  Wilson 
M'Clure  were  not  returned  ;  the  Court  of  Common  Pleas  refused  to 
make  a  rule  on  the  justices,  to  return  the  same  lease  and  deed.  It  was 
absolutely  necessary  that  the  justices  should  make  a  return  of  these  in- 
struments, to  enable  the  court  to  judge  of  their  legal  effect. 

2d.  The  warrant  issued  by  the  justices  is  not  made  returnable  within 
four  days. 

By  sec.  12  of  the  act  of  21st  March  1772, 1  Dall.  St.  Laws  612, 
the  summons  for  the  freeholders,  and  tenant  to  appear,  must  be  within 
four  days  next  after  issuing  the  precept.  A  special  jurisdiction  is  given 
to  the  justices,  which  ought  to  be  strictly  pursued.  Here  the  warrant 
was  tested  on  the  16th  October,  andjthe  day  of  appearance  on  the 
20th  of  the  same  month. 

8d.  It  is  not  stated  that  the  proceedings  were  held  at  the  coart- 
bouse  in  Carlisle. 

This  departure  from  the  terms  of  the  warrant  is  submitted  to  the 
court  without  remark. 

4th.  There  is  no  legal  notice  to  quit,  found  by  the  justices  and 
freeholders. 

Here  the  jury  only  found  the  notice,  and  the  justices  made  a 
record  of  it  and  awarded  restitution.  The  finding  must  be  by 
the  justices  as  well  as  freeholders.  The  bare  signing  and  seal- 
ing  of  the  inquisition  by  the  justices   is  not  sufficient.     Besidefl, 
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the  time  of  quitting  the  premises  is  not  even  found  by  the  freeholders. 

Mr. -Duncan,  for  the  landlord,  answered  in  substance  as  follows: 

Ist.  No  diminution  appears  to  have  been  prayed  on  the  record. 
The  justices  have  returned  their  proceedings  under  their  hands  and 
seals,  and  they  were  not  bound  to  return  the  lease  and  deed. 

2.  It  is  no  ground  of  complaint,  that  the  court  allowed  the  tenant 
a  longer  time  to  make  his  defence,  than  they  were  bouud  by  law  to  do. 
It  sounds  strangely  from  his  mouth.  A  conviction  on  the  Game  laws 
has  been  held  sufficient,  when  the  party  was  present  at  the  reading  of 
the  information  and  the  examination  of  the  witnesses ;  and  that  when 
called  on  for  his  defence,  he  produced  no  evidence,  nor  asked  further 
time,  though  no  previous  summons  had  issued  against  him.  1  East 
689.  Here  the  tenant  was  summoned  regularly,  appeared  with  his 
counsel,  expressed  his  willingness  to  go  on,  and  was  fully  heard  as  to 
every  objection  both  of  fact  and  law. 

8.  If  the  tenant  appeared  at  any  house  whatever  in  Carlisle  and 
made  his  defence,  it  is  sufficient.     No  surprise  can  be  alleged. 

4th.  The  time  to  quit  is  never  specified  in  such  cases.  The  pro- 
ceedings pursue  the  forms  in  Read's  Appendix  to  his  Abridgement  of 
the  laws,  456.  The  justices  rendering  judgment  on  the  finding  of  the 
jury,  and  signing  the  inquisition,  is  virtually  a  finding  by  them,  and  a 
full  approbation  of  what  the  jury  have  done. 

The  chief  justice  delivered  the  opinion  of  the  court  in  few  words  on 
the  exceptions  taken : 

1.  The  jury  might  either  find  the  lease  or  deed  in  haec  verboy  or 
the  substance  of  them  ;  but  the  justices  were  not  bound  to  return  the 
lease  or  deed  to  the  court. 

2.  If  even  the  five  days  between  the  date  of  the  warrant  and  its  re- 
turn were  improper,  it  is  cured  by  the  tenant's  appearance  and  will- 
ingness to  proceed  to  trial  in  this  instance. 

8.  The  tenant  made  a  full  defence  before  the  jury. 

4.  The  record  pursues  the  terms  of  the  act  of  assembly  and  is  con- 
formable to  established  precedents.  The  justices  have  expressed  their 
full  concurrence  with  the  finding  of  the  jury,  and  are  never  sworn  in 
such  case. 

Judgment  of  the  Common  Pleas  affirmed. 
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Bknjahin  PmcE  and  Sarah  bis  vifc  against  Robert  Johnston. 

Same  against  Same. 

The  right  of  dower  in  the  widow  attadies  immediately  on  the  death  of  lier  husband, 
and  she  may  be  endowed  temporarily,  tho*  there  be  a  deficiency  of  personal  estate  to 
pay  debts,  and  tho*  upon  a  sale  of  paii  of  the  lands  her  dower  will  decrease  in  pro- 
portion. 

Appeals  from  the  decision  of  the  Circuit  Court  of  Franklin  county. 
The  case  was  this : 

Henry  Pawling  of  the  same  county,  died  in  February  1794,  intes- 
tate and  without  issue,  leaving  a  widow,  who  afterwards  intermarried 
with  Price  the  plaintiff;  and  an  only  sister  his  heir  at  law,  who  had 
been  married  to  the  defendant.  He  died  seized  of  valuable  lands,  but 
much  indebted. 

By  consent  of  the  widow  and  Dr.  Johnston,  an  amicable  action  was 
entered  in  the  Court  of  Common  Pleas,  as  of  February  term  1795, 
which  was  referred  to  three  persons  to  report  what  sum  of  money 
should  be  annually  paid  in  lieu  and  satisfaction  of  the  widow's  right 
of  dower  in  the  lands,  and  the  time  of  the  year  when  the  same  should 
be  so  paid.  A  report  was  made  accordingly  to  March  term  1795,  fix- 
ing the  sum  of  150/.  to  be  paid  to  the  widow  annually  on  the  25th  day 
of  December,  the  first  payment  to  be  made  on  the  25th  December 
1796,  which  was  confirmed  by  the  Court  of  Common  Pleas. 

The  first  annual  payment  was  duly  made,  but  was  afterwards 
stopped,  on  notice  given  of  debts  due  from  the  intestate.  Actions  were 
brought  for  the  recovery  of  the  sums  due  in  1797,  1798, 1799  and 
1800,  and  two  of  the  suits  were  removdd  into  the  Circuit  Court. 

In  these  two  suits  references  were  ent^^d-  at  a  Circuit  Court  for 
Franklin  county,  in  October  1801,  to  three  men,  or  any  two  of  them, 
who  were  to  inquire  what  sum,  if  any,  should  be  deducted  from  the 
annuity  in  each  year  to  the  plaintiffs,  on  account  of  lands  sold  and 
debts  due  from  the  estate  of  Henry  Pawling,  deceased. 

On  the  29th  March  1802,  the  referees  reported  as  follows:  '^  We 
find  there  is  no  money  due  to  the  plaintiffs  on  the  two  within  suit^  as 
the  whole  estate  was  totally  consumed  by  the  payment  of  debts  by 
the  defendant,  which  were  due  from  the  deceased  at  his  death." 

Exceptions  were  duly  filed  to  the  report,  stating  that  the  referees 
had  erred  in  point  of  law,  in  making  the  widow  of  Henry  Pawling  de- 
ceased, who  had  but  a  life  estate  in  the  moiety  of  his  lands,  contribute 
to  the  heir  one  half  of  the  debts  due  by  the  same  Henry,  which  his ' 
personal  estate  would  not  pay,  out  of  the  annuity  awarded  to  the  said 
widow  in  lieu  of  her  dower  in  the  one  half  of  the  lands  of  the  said  de- 
ceased. 
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The  report  came  on  to  argument  before  Tilghman  Chief  Justice,  at 
a  Circnit  Court  held  in  Franklin  county  in  November  1805,  when  the 
same  was  set  aside  by  him.  The  defendant  appealed  from  his  judg- 
ment, for  the  following  reasons. 

Ist.  For  that  the  widow  being  the  administratrix  of  Henry  Fowling 
had  the  power  of  petitioning  the  Orphan's  Court,  and  could  have  ob- 
tained a  sale  of  the  real  estate  for  the  payment  of  debts. 

2d.  A  widow  is  not  entitled,  by  the  laws  of  Pennsylvania,  to  dower, 
until  the  debts  are  paid. 

3d.  Special  provision  is  made  by  law,  respecting  as  well  descents 
as  the  rights  of  widows.  No  distribution  can  be  made  until  the  debts 
are  fully  discharged ;  and  here  one  debt  still  remains  due  from  the 
estate,  which  exceeds  20001. 

4th.  The  estate,  which  is  the  foundation  of  the  widow's  claim  in 
these  suits  is  subject  to  execution,  and  may  by  law  be  delivered  to 
creditors,  for  the  payment  of  their  debts. 

Mr.  Dunlap  for  the  defendant  in  support  of  the  appeal.  The  in- 
testate died  previous  to  the  act  of  19th  April  1794,  (  S  Dall.  St.  Laws 
521,)  and  of  course  the  provisions  of  the  former  existing  laws  must 
govern  in  this  case.  lb.  533.  sect.  25  :  The  widow's  claim  to  dower 
in  this  state  differs  from  that  in  England ;  and  must  be  decided  by  our 
own  municipal  laws. 

It  is  a  material  circumstance  in  this  case,  that  the  widow  of  the 
intestate  was  his  sole  administratrix  ,  and  either  under  the  6th  and  7th 
sections  of  the  act  of  1706,  1  Dall.  St.  Laws  Append.  44,  45,  or 
under  the  19th  and  20th  sections  of  the  act  of  19th  April  1794,  8  St. 
Laws  529,  she  might  have  obtained  an  order  of  the  Orphan's  Court 
for  the  sale  of  such  part  of  the  lands  of  her  former  husband,  as  would 
have  enabled  her  to  pay  off  his  debts.  But  instead  of  so  doing  she 
has  [removed  into  Virginia  with  her  second  husband.  The  delay  in 
payments  of  the  debts  is  solely  to  be  attributed  to  her  own  neglect  ; 
and  if  any  injurious  consequences  arise  therefrom,  they  are  imputable 
to  her  own  default  for  which  she  ought  to  suffer. 

Under  sect.  8,  of  the  .old  act  of  1705,  the  widow  is  only  in  titled  to 
her  share  ^^  of  the  surplusage  or  remaining  part  of  the  intestates 
lands,  tenements  and  hereditaments,  not  sold  or  ordered  to  be  sold  by 
Uiis  act."  The  same  provision  is  made  by  the  second  section,  as  to  the 
surplusage  of  the  personal  estate  ;  and  such  surplusage  appears  to 
be  by  the  preceding  section  ^'  what  remaineth  clear,  after  all  debts, 
funeral  and  just  expenses  of  every  sort  are  first  allowed  and  deducted." 
And  by  sect.  8,  to  insure  the  interest  of  creditors,  no  distribution  is 
to  be  made  of  the  goods  of  an  intestate,  till  after  one  year  be  fully  ex* 
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pired  after  the  intestates  death.  Hence  it  evidentlj^  resalts,  that  the 
widow  is  neither  intitled  to  her  distributive  share  of  the  personal  prop- 
erty, nor  endowable  of  the  real  estate  of  her  husband,  until  his  debts 
and  funeral  expenses  are  discharged. 

The  lands  of  intestates  are  assets  for  the  payment  of  their  debts, 
by  our  laws  and, customs.  They  may  be  taken  in  execution  and  sold, 
though  in  the  hands  of  a  purchaser  from  the  heir.  1  Dall.  484. 

Mr.  Brown  for  the  plaintiffs.  No  censure  can  justly  be  attached  to 
the  widow  for  not  applying  to  the  Orphan's  Court  for  an  order  to  sell 
the  intestates  lands  for  payment  of  debts.  The  plaintiffs  will  readily 
concur  in  such  an  application,  if  the  heir  at  law  shall  judge  it  to  be 
advisable.  But  how  has  she  been  injured  by  the  delay  7  Uer  husband 
has  received  all  the  rents  and  profits  since  the  time  of  ascertaining  the 
annuity  ;  and  if  the  lands  have  risen  in  value,  the  enchanced  sum  they 
would  bring,  redounds  to  his  wife's  benefit. 

But  the  dificulty  has  arisen  from  hence,  that  is  was  judged  no  sale 
could  be  ordered,  there  being  no  children  of  the  intestate.  The  words 
of  the  acts  of  1705  and  1794,  are  very  strong  on  this  point,  ^'  and  not 
otherwise." 

Teates  J.  They  certainly  are  strong  ;  and  yet  it  was  determined  in 
Franklin  county,  in  a  case  wherein  I  was  counsel,  by  M'Eean,  Chief 
Justice,  on  a  solemn  argument,  that  the  Orphan's  Court  might  make 
such  order,  though  there  were  no  minor  children.  The  practice  has 
since  generally  prevailed  in  the  middle  counties  of  the  state  in  par- 
ticular ;  and  many  valuable  titles  depend  on  that  exercise  of  power. 
I  mentioned  this  in  Philadelphia  on  the  argument  of  Moliere's  lessee  v. 
Noe,  in  December  term  1806.  4  Dall.  451,  note.  But  I  will  not  say, 
that  all  the  bar  then  present  were  satisfied  with  that  construction  of 
the  law. 

Mr.  Brown,  in  continuation.  Be  that  as  it  may,  the  widow  here 
was  not  required  on  behalf  of  the  heir  at  law,  either  before  her  inter- 
marriage  with  Price  or  since,  to  apply  to  the  Orphan's  Court  by  peti- 
tion, or  it  certianly  would  have  been  done.  If  the  defendant  desires 
it,  the  plaintiffs  will  petition  the  court  immediately  on  our  return 
home. 

What  they  now  complain  of,  is  that  the  referees  in  forming  their 
award,  have  charged  them  with  the  full  moiety  of  the  debts,  consid- 
ering them  as  holding  the  lands  in  fee  simple,  when  they  only  hold  it 
during  the  life  of  the  widow.  In  no  instance  in  England,  has  this 
been  done.  In  some  cases,  they  have  been  decreed  to  pay  one-third ; 
in  others,  two-fifths  of  a  mortgage,  chargeable  on  lands  devised  to  a 
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tenant  for  life.  1  Equ.  Ga.  Ab.  Il7.  Prec.  Gha.  62.  A  tenant  for  life 
shall  bear  his  proportion  of  a  charge  on  the  lands,  that  all  shall  not 
fall  on  the  remainder  man.  1  Equ.  Ab.  113  ,  pL  4.  Bat  a  remain* 
der  man  can  only  force  the  tenant  for  life  to  keep  down  the  interest 
of  a  mortgage.  2  Equ.  Ab.  618,  pi.  8.  A  lease  for  liyes  be- 
ing devised  in  trust  for  A.  remainder  to  B.  in  tail,  A.  not  be- 
ing one  of  the  liyes,  shall  contribute  one  third  of  the  fine  on  re- 
newal. 1  Yes.  428.  If  a  tenant  for  life  pays  off  an  incumbrance  on 
the  estate,  he  is  a  creditor  to  the  amount  of  the  money  so  paid  ;  but 
it  is  otherwise  of  a  tenant  in  tail,  who  may  make  himself  owner  of 
the  estate.  1  Bro.  Gha.  Rep.  206.  A  tenant  for  life  by  the  late 
decisions,  shall  keep  down  the  interest  of  an  incumbrance,  but  not 
pay  any  part  of  the  principal.*  1  Yes.  jr.  284.  2  Yes.  jr.  652,  666. 
4  Yes.  jr.  34.  82.  6  Yes.  jr.  107. 

It  has  been  objected,  that  the  widow  is  not  entitled  to  dower  in 
this  state,  until  the  debts  of  her  husband  are  paid.  This  in  some 
instances,  cannot  be  accomplished  for  many  years.  Is  the  heir  at 
law  to  receiye  the  rents  and  profits  in  the  mean  time,  and  the 
widow  to  be  in  a  state  of  starvation  ?  On  what  is  she  to  subsist  ? 
The  books  say,  she  has  nothing  to  live  on  but  her  dower ;  she  is 
favored  both  at  law  and  in  equity,  and  gets  her  share  immediately ;  she 
universally  gets  an  account  in  chancery  from  the  death  of  her  bus* 
band.  2  Bro.  Gha.  Bep.  630,  682.  It  is  so  like-wise  in  this  govern- 
ment. Her  right  of  dower  attaches  immediately  on  her  husband's 
death.  So  is  the  3d  section  of  the  act  of  19th  April  1794.  By  sec- 
tion 4,  where  the  intestate  leaves  no  lawful]  issue,  she  gets  one-half 
of  the  real  estate,  including  the  mansion  house,  where  the  estate  can 
with  propriety  be  divided.  And  by  section  22,  she  may  apply  by 
petition  to  the  Orphans'  Court  to  have  her  dower  assigned  to  her. 

Mr.  Watts  rose  to  argue  the  case  further  on  the  part  of  the  plain- 
tiffs ;  but  was  stopped  by  the  court,  who  expressed  their  wish  to  hear 
what  could  be  further  urged  on  the  part  of  the  defendant 

Mr.  Duncan,  in  support  of  the  appeal,  enlarged  on  the  topics 
wluch  had  been  insisted  upon  before  by  his  colleague :  and  particularly^ 
on  the  circumstance  of  the  widow  having  neglected  to  petition  the 
Orphans'  Court  for  an  order  impowering  her  to  sell  the  lands  of  the 
intestate  for  payment  of  his  debts.     To  her  laches  in  this  particular,  he 

*  Id  White  y.  White,  9  Vee.  jr.  655,  it  was  decreed  by  Lord  Chancellor  Eldon,  that 
though  the  old  rule,  throwing  one-third  of  the  fine  upon  renewal  on  the  tenant  for  life, 
does  not  now  prevail,  the  tenant  for  life  must  in  general  cases,  contribute  beyond  the 
interest,  in  proportion  to  the  benefit  he  takes. 

Yeates,  Vol.  IV.  34 
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imputed  all  her  difficulties,  as  she  could  not  be  endowed  until  the 
debts  were  paid.  He  doubted,  whether  a  widow  could  support  an 
action  of  dower  at  common  law,  inasmuch  as  her  claim  to  a  portion  of 
the  lands  must  rest  on  this,  that  the  lands  might  be  divided  without 
prejudice  to  the  whole. 

Under  section  11,  of  the  act  of  1705,  no  partition  of  the  lands  of 
the  intestate  shall  be  made,  by  or  for  his  relict  or  jounger  children, 
if  the  heir  at  law  will  pay  so  much  money  as  their  respective  purparts  will 
amount  to.  1  Dall*  St.  Laws,  Append.  45.  And  by  section  4,  of  the 
act  of  23d  March  1764,  lb.  47,  partition  cannot  be  made,  unless  it 
appears  to  the  Orphans'  Court,  that  the  lands  may  be  divided  with- 
out prejudice  to,  or  spoiling  of  the  whole. 

A  case  may  be  put  wherein  the  widow's  right  of  dower  must  nec- 
essarily be  suspended.  Suppose  a  judgment  obtained  against  the 
administrator,  for  a  debt  due  from  the  intestate,  and  the  whole  of  his 
lands  delivered  over  to  the  creditor  under  an  extent,  the  widow  can  no 
longer  be  in  the  receipt  of  the  rents  and  profits  of  her  purpart.  The 
fund  out  of  which  her  yearly  payments  would  arise,  being  removed 
from  the  heir  at  law,  her  annual  sum  would  cease  also.  And  this  is 
a  case,  where  though  she  is  a  mere  tenant  for  life,  she  would  be  obliged 
to  pay  her  full  proportion  of  the  debt  upon  the[land,  before  her  right  of 
dower  could  be  revived. 

Yeates,  J.  What  could  be  done  for  a  widow,  in  case  all  her  hus- 
band's lands  were  extended  for  his  debts,  is  not  now  before  ns. 
When  such  a  case  does  occur,  tho  court  will  deliberate  fully  before 
they  act. 

Before  we  can  confirm  this  report  of  the  referees,  the  proposition 
must  be  established,  that  the  heir  of  an  intestate  may  take  the  rents 
and  profits  of  valuable  lands,  and  not  contribute  one  single  cent 
towards  the  support  of  his  widow.  The  defendant  here  has  enjoyed 
the  real  estate  of  Henry  Pawling,  above  12  years,  and  yet  has  made 
but  one  single  payment  of  1501.  to  his  widow.  While  he  holds  the 
lands  for  his  own  benefit,  no  ground  can  be  assigned  why  the  widow's 
annuity  should  remain  unpaid.  The  debts  due  from  the  intestate  are 
chargeable  on  his  lands,  on  a  deficiency  of  personal  assets  ;  but  until 
the  creditors  have  proceeded  to  a  sale,  the  right  of  the  widow  to  the 
profits  of  her  share,  stands  on  the  same  footing  as  the  right  of  the 
heir  to  bis  share.  If  the  heir  has  paid  any  of  those  debts,  she  comes 
i  n  as  a  creditor  pro  tanto. 

It  is  true,  the  widow's  ultimate  right  of  dower  must  depend 
en  the  state  of  her  husband's  lands  after  payment  of  his  debts  ; 
but  it  is  not  true,  that  she  cannot  receive  a  temporary  share  until 
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that  object  is  accomplished.  She  cannot  compel  the  creditors  to  com- 
mence suits  ;  and  without  funds  she  cannot  discharge  the  debts.  Her 
not  applying  to  the  Orphan's  Court  in  this  instance  for  an  order  to  sell 
the  lands  has  been  accounted  for.  But  independently  thereof,  it  does 
not  appear  that  the  heir  has  receiyed  any  injury  thereby,  while  he  has 
had  the  undisturbed  possession  of  the  whole  estate,  and  that  too  daily 
rising  in  yalue.  When  any  part  of  the  lands  is  sold  by  legal  process, 
the  share  of  the  widow  must  proportionably  decrease  ;  but  as  between 
her  and  the  heir,  she  was  entitled  to  one  moiety  of  all  the  lauds  until 
Bach  sale.  It  may  be  another  question,  which  however  cannot  take 
place  here,  whether  if  upon  the  sale  of  all  the  lands,  there  should  be  a 
deficiency  of  assets,  both  the  heir  and  widow  might  not  eventually  be 
responsible  to  creditors.  So  far  from  the  widow's  claim  of  dower  be- 
ing discouraged  by  our  laws,  she  derives  an  interest  from  the  valuation 
of  mere  woodland  in  a  state  of  nature,  where  the  same  cannot  be  di- 
vided with  propriety. 

The  erroneous  principle  upon  which  the  referees  have  proceeded,  will 
be  readily  perceived  by  considering  the  plaintiff's  demand  to  the  annui- 
ty of  1501.  That  sum  was  fixed  on  by  the  first  award  in  lien  of  the 
widow's  right  of  dower,  and  is  the  interest  arising  out  of  a  principal 
of  25001.  for  one  year.  It  follows  of  course,  that  the  first  set  of  ref- 
erees must  have  valued  all  the  lands  of  Pawling,  at  50001.  or  as  produc- 
tive of  8001.  annually  in  net  profits.  Now  if  those  lands  are  resorted 
to,  by  a  creditor  for  the  payment  of  a  debt  of  20001.  due  from  the  in- 
testate, or  if  any  one  on  behalf  of  the  heir  at  law,  should  pay  that  sum 
and  look  to  the  lands  for  remuneration,  the  consequence  as  to  the  wid- 
ow must  be,  that  the  principal  out  of  which  her  annuity  would  there- 
after accrue,  would  be  decreased  from  25001.  to  15001.,  and  her  an- 
nuity would  in  future  be  901.  and  not  1501.  This  reduces  the  matter 
to  a  mathematical  certainty  ;  but  by  the  account  of  the  referees,  which 
accompanied  their  report,  they  assume  the  principle  that  in  the  case 
already  put,  the  widow  would  be  chargeable  with  the  payment  of  lOOOL 
viz.  the  one  full  half  of  the  whole  debt,  which  is  most  palpably  un- 
just. I  have  therefore  no  hesitation  in  saying,  that  the  report  was  set 
aside  on  the  most  just  grounds. 

Smith  J.  concurred. 

Brackenridge,  J.  I  had  conceived  during  the  argument,  that  the 
widow  was  highly  blameable  in  not  petitioning  the  Orphan's  Court  for 
an  order  to  sell  the  intestate's  lands.  I  do  not  know  enough  of  the 
ease,  to  unable  me  to  form  a  decisive  opinion  on  it. 

Judgment  of  the  Circuit  Court  affirmed. 
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HoLBiBB  and  HABinar  plfliotifis  Id  trror  againsff  Abrab&m  Ksams* 

«SR  amd  Philup  Sshber. 

ii  paper  auperscnbed  by  one  of  (he  parties,  rwpeotiiq^  the  mitfer  in  contnmreray,  jdiould 
go  to  the  jury.    The  court  canoot  say  what  mflueoce  it  migbt  have  on  Ib^rmiiiids. 

Writ  of  error  to  the  Common  Pleas  Of  Cra^rfotd  county. 
A  bill  of  exceptiona  was  sealed  on  tbe  trial,  on  tbe  28th  ISarcb  1B07, 
the  sabstance  whereof  was  as  follows  ; 

The  defendants  offered  in  evi<]ence,  tlvat  thej  had  carried  for  the 
plaintiffs  from  Pittsborgb  to  Waterford,  16  barrels  of  whiskey,  at  |S 
per  barrel.  The  plaintiffs  alleged,  that  the  defendants  bad  used  a  part 
of  the  said  whiskey  on  the  road,  and  offered  in  eridence  a  letter  to  John 
Vincent,  signed  with  the  name  of  Abraham  Keitlinger  one  of  the  de- 
fendants, and  his  proper  mark  -fixed  thereto,  respecting  tbe  said  whis* 
key,  the  reading  whereof  was  objected  to  by  the  defendants,  aad  not 
permitted  by  the  cotirt  to  be  read  in  eridence ;  because  the  body  of  the 
letter  was  in  the  band^writing  of  Francis  B.  Holmes,  one  of  the  phi-n 
tiffs,  and  tbere  was  no  witness  to  the  said  letter,  and  no  eridence  was 
offered  to  prore  that  the  said  letter  was  read  to  the  said  Abrabaa,  or 
that  he  understood  tbe  contents  thereof. 

To  this  opinion  the  plaintiff  counsel  excepted. 

It  further  appeared  by  the  bill  of  exceptions,  that  the  said  letter  if 
read,  would  hare  sbown,  that  the  said  John  Vincent,  was  requested  by 
the  said  Abraham  to  examine  tbe  said  16  barrels  of  whiskey  ;  and  that 
the  same  John,  was  sworn  as  a  witness  in  the  cause,  and  testified,  that 
the  above  letter  was  put  into  his  hands,  and  that  he  did  examine  the  said 
16  barrels  of  whiskey,  and  found  them  deficient  in  the  proper  number 
of  gallons ;  and  no  evidence  was  offered  by  the  defendants,  to  prove 
that  any  fraud  or  imposition  whatever  was  used  by  the  said  plaintiflb 
or  others  upon  the  said  Abraham,  touching  the  said  letter.  The  jury 
upon  the  evidence  before  them,  found  for  the  defendants,  and  certified 
in  their  favor  the  sum  of  $98  and  22  cents. 
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Mr.  Baldwin,  for  tke  plaiiitiffis.  Can  it  be  Berioiuly  asserted,  that 
a  paper  respectiDg  the  matter  iu  coDtroveniy,  admitted  to  be  subscribed 
by  one  of  the  defendants,  should  not  have  gone  to  the  jury,  ta  be  judg- 
ed of  by  them  Y  Could  the  court  determine  that  it  would  have  no  in- 
fluence en  their  minds,  or  nefoee  it  in  evidence  ae  immaterial  ?  It  is 
of  no  moment  wrote  the  body  of  the  letter ;  and  no  proofs  either  posi- 
tive or  presumptive  was  given,  to  show  that  the  signer  of  the  letter  wa« 
imposed  upon,  jknd  subscribed  his  mark  under  a  deception* 

Mr.  A.  W.  Foster,  for  the  defendants.  Every  plaintiff  must  make 
^ut  his  case  by  legal  proof.  The  defendants  allege,  that  Keitlinger 
being  unlettered,  was  deceived  by  the  contents  o€  the  paper  to  which 
he  «et  his  mark.  There  was  no  presuaptioUf  that  he  was  made  ac- 
quainted with  what  hesigned. 

But  how  is  this  letter  material  evidence  ?  Whether  Vincent  ex- 
amined the  whiskey,  with  or  without  instructions  from  Keitlinger,  is  of 
no  avail,  and  could  have  no  effect  in  the  cause.  It  appenrs.by  the  bill 
of  exceptions,  that  he  was  sworn  as  a  witness,  and  proved  his  examin- 
ation of  the  contents  of  the  barrels  ;  so  that  in  truth,  the  purport  of 
the  letter  was  really  disclosed  to  4he  jury* 

The  court  said,  tbey  had  no  doubt  whatever  of  the  matter  before 
them*  The  signatura  of  Keitlinger  to  the  letter,  was  admitted  to  be 
genuine ;  and  the  legsd  presumption  was.  that  he  knew  the  contents  of 
the  paper  he  had  subscribed,  but  liable  to  be  combated  either  by  posi- 
tive or  presumptive  proof,  that  he  was  deceived  therein.  So  it  is  on 
the  plea  of  nan  est/aetumj  to  a  specialty.  The  execution  of  it  is 
proved  in  the  first  instance ;  and  then  fraud  or  any  oispicieus  circum- 
etances  may  be  shown  in  evidence  to  avoid  it.  But  if  nothing  of  this 
kind  is  proved,  the  plaintiff  maintains  his  issue. 

It  is  impossible  for  this  court  to  denominate  the  letter  to  be  imma- 
terial evidence.  It  might  be  used  by  way  of  corroboration  to  the  tes- 
timony of  Vincent ;  and  possibly  the  jury  might  think,  that  upon  the 
ijeceipt  of  such  a  letter,  he  .  could  use  more  caution  in  inspecting  the 
barrels  of  liquor.  It  is  not  for  us  to  aay,  what  weight  this  letter 
would  have  in  the  minds  of  the  jury. 

Judgment  reserved.    Restitution  of  the  money  levied,  and  venire 
/acia$  de  novo  awarded. 
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Lessee  of  Thomas  M'Laughlin  agains/  John  Matbuby,  jun. 

The  party  applying  for  a  new  trial,  must  have  merits  and  the  opinion  of  the  judge, 
who  tried  the  cause,  will  always  hare  great  wafrht.  One  cannot  be  an  actual  setter 
on  two  tracts  of  land^  but  his  children  if  of  sufficient  age  to  reside  on  and  cuUirate 
the  land,  may  be  settlers. 

Indu^ence  will  be  given  to  a  settler,  who  quits  his  lesidenoe  for  a  temporary  purpose 
with  intention  of  returning  to  it.  The  tiUe  of  the  settler  does  not  depend  on  the  ex- 
tent of  liis  improveroents,  but  on  the  cmtmo  rmdendi^  and  the  possession  continued. 

Appeal  from  the  decision  of  the  Circuit  Court  of  Mercer  county. 

The  plaintiff  claimed  as  an  actual  settler,  under  the  act  of  3d  April 
1792,  400  acres  ^eet  of  the  river  Allegheny.  The  cause  was  first 
tried  before  Teates,  Justice,  on  the  2d  October  1806,  when  a  verdict 
having  passed  for  the  plaintiff,  a  new  trial  was  awarded.  A  second 
trial  was  had  before  Tilghman,  Chief  Justice,  on  the  1st  October  1807, 
when  the  jury  found  for  the  defendant,  and  a  motion  for  a  new  trial 
was  overruled ;  whereupon  this  appeal  was  brought. 

The  chief  justice  reported  the  evidence  produced  on  the  trial  to  the 
following  effect. 

David  M'Nary  came  upon  the  lands  in  question,  in  the  summer  of 
1796,  and  erected  a  cabin  thereon.  In  the  fall  of  that  year,  be  resid- 
ed in  the  cabin,  made  rails,  and  sowed  ^  acre  with  rye.  In  the  spring 
of  1797  he  carried  out  provisions  to  make  a  permanent  residence,  had 
his  axe,  plough,  farming  and  household  utensils  about  him,  lived  in 
the  cabin,  cleared  8  acres  of  which  8  acres  were  planted  with  com, 
and  in  the  fall  of  that  year  he  sowed  more  grain,  and  was  seen  living 
in  his  cabin,  which  contained  his  bedding  and  cooking  utensils.  In 
1798,  he  rolled  logs,  continued  his  improvements,  eat  and  slept  in  his 
cabin,  planted  com,  reaped  his  fall  grain  and  put  in  a  new  crop.  On 
the  5th  Febraary  1799,  M'Nary  leased  his  land  to  John  Maybury, 
senr.  together  with  the  grain  in  the  ground,  and  the  turnips  and  po* 
tatoes  in  the  cabin  for  8  years ;  upon  conditions  of  his  clearing  more 
land,  keeping  up  the  possession,  and  sowing  down  15  acres  the  third 
year,  for  which  the  landlord  was  to  receive  i  part.  In  the  same  month 
the  defendant  being  about  18  years  old,  came  out  before  his  father, 
and  resided  on  the  land,  in  the  cabin  ;  he  added  to  the  clearing,  made 
more  rails,  and  raising  spring  and  fall  grain  every  year,  during  the 
continuance  of  the  lease.  He,  his  brother  Robert,  or  aunt  Sarah,  gen- 
erally slept  in  the  cabin  until  November  1801. 

Old  John  Maybury  having  taken  a  lease  of  an  adjoining  tract,  re- 
moved the  bed  from  the  old  cabin  and  converted  it  into  a  cooper's  shop 
where  he  sometimes  worked.  About  this  period,  the  defendant  court- 
ed a  young  woman  in  the  neighborhood,  with  whom  he  intermarried 
on  the  2d  Febraary  1802,  and  shortly  after  removed  with  his  wife 
nto   the  cabin  on  the    land.    During  the    interval   of  courtship 
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he  continued  to  work  on  the  land,  generally  sleeping  at  his  father's,  and 
occasionally  at  other  places. 

On  the  Tth  Febmary  1802,  the  lessor  of  the  plaintiff  erected  a  cabin 
on  the  lands  in  dispute  80  perches  distant  form  the  old  one  wherein  there 
was  bacon  hanging,  but  no  bedding  or  bed,  or  cooking  utensils.  On 
the  10th  of  the  same  month,  he  obtained  a  survey  of  400  acres  which 
included  the  defendant's  cabins  and  9  or  10  acres  of  his  cleared  land. 
The  new  cabin  being  discovered  not  to  be  within  the  lines  of  the  survey, 
was  removed  within  the  lines.  McLaughlin  had  his  bed  and  bedclothes, 
and  other  title  necessaries  about  him,  with  some  corn  and  meal.  He 
deadened  ^  acre  of  land,  made  one  tree  into  rails,  and  worked  at  jobs 
in  the  neighborhood ;  but  on  Saturday  nights,  returned  to  his  cabin  and 
slept  therein  to  keep  up  his  residence.  He  brought  his  ejectment  against 
the  defendant  on  the  20th  May  1792. 

The  chief  justice  expressed  his  entire  satisfaction  with  the  verdict. 

Messrs.  S.  B.  and  A.  W.  Foster,  now  argued  in  support  of  the  ap- 
peal. 

If  the  lessor  olihe  plaintiff  has  proved  a  legal  settlement,  he  is  en- 
titled to  recover  unless  a  better  adverse  right  has  been  shown.  It  is  of 
no  moment,  what  was  the  quantity  or  extent  of  die  defendants'  improve- 
ments, if  unaccompanied  by  personal  residence.  Suck  residence  is  the 
sine  ^ua  non  of  a  settlement.  4  Dall.  866.  The  act  of  SOth  Decem- 
ber 1786,  defines  what  shall  be  deemed  a  settlement^  and  is  explanatory 
of  the  act  of  3d  April  1792.  Of  the  unequivocal  intention  of  McLaugh- 
lin to  make  an  immediate  settlement,  there  can  be  no  doubt.  All  his 
acts  show  it.  What  his  motives  were  for  fixing  on  this  land  as  his  place 
of  residence,  or  how  far  his  improvements  had  progressed,  when  he 
commenced  this  suit,  are  foreign  to  the  question  of  right,  if  the  defend- 
ant has  forfeited  his  pretensions  thereto.  The  hardship  of  a  particular 
case  cannot  alter  the  law ;  it  is  well  known,  that  many  valuable  improve- 
ments of  the  possessors  have  been  swept  away  by  verdicts,  sanctioned  by 
the  judgments  of  courts.  This  court  can  take  notice  of  no  other  equity, 
than  such  as  is  sanctioned  by  the  law. 

The  defendant  was  a  minor,  and  came  upon  the  land  under  the  lease 
made  to  his  father.  He  worked  it  under  his  immediate  direction.  His 
residence  on  the  land  in  1800  and  1801  was  deceptive  of  the  law.  He 
often  resided  and  eat  at  his  father's  in  those  years  ;  but  from  November 
1801,  until  February  following,  there  was  not  the  slightest  personal  resi- 
dence on  the  land.    The  cabin,  instead  of  being  the  habitation  of  man. 
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was  changed  into  a  cooper's  shop,  aad  the  bed  removed  therefrom.  It 
afterwards  became  a  smokehouse.  Possessioa  and  claim  are  distinct 
things  ;  the  former  must  be  accompanied  by  extrinsic  acts ;  but  in  the 
present  instance,  what  would  not  be  deemed  the  commencement  of  a 
settlement  is  urged  as  the  completion  of  one.  An  uniform  series  of 
decisions  have  ascertained  the  necessity  of  keeping  up  a  continued  res- 
idence ;  if  these  are  broke  through,  we  shall  be  altogether  at  sea.  The 
absence  of  actual  settlers  from  their  farms  should  be  rigidly  accounted 
for  ;  mere  convenience  will  not  justify  the  relinquishing  of  thir  personal 
residence  ;  and  it  is  obvious,  that  such  persons  in  ISOl  and  1802  can* 
not  reasonably  expect  the  same  indulgence,  as  those  who  settled  imme- 
diately after  the  Indian  hostilities  had  ceased.  It  is  submitted,  that 
the  present  verdict  is  against  law  and  the  weight  of  evidence. 

Messrs.  Semple  and  Baldwin  for  the  defendant.  It  is  admitted,  that 
this  court  will  do  what  the  Circuit  Court  ought  to  have  done ;  but  it 
cannot  be  denied  on  the  other  hand,  that  the  claim  of  the  lessor  of  the 
plaintiff  is  a  harsh  one,  and  not  to  be  favored,  as  it  tends  to  despoil  the 
landlord  and  his  tenant  of  the  fruits  of  their  honest  labors.  The  pres- 
ent appeal  is  made  to  the  discretion  of  this  court ;  and  on  motions  for 
new  trials,  mere  technical  rules  of  law  will  not  be  the  criteria  by  which 
they  will  judge.  The  party  applying  must  have  merits  to  entitle  him 
to  a  re-hearing. 

It  appears  by  the  report  of  the  evidence,  ihat  Mr.  McNary  having 
built  his  cabin  in  the  summer  of  1796,  came  to  reside  therein  that  fall, 
and  continued  such  residence,  as  far  as  the  circumstances  of  the  country 
would  permit,  up  to  February,  17d9,  when  he  leased  to  old  Maybury. 
During  this  interval,  he  cleared  land  and  put  in  regular  crops.  The 
defendant  under  his  father  succeeded  to  him,  and  either  he,  his  brother, 
or  aunt,  Bleptju  the  cabin  until  November  1801.  During  this  time 
also  he  made  additional  improvements,  and  regularly  put  in  his  spring 
and  fall  crops,  having  more  than  10  acres  of  land  elected  and  under 
fence ;  so  that  here  was  a  complete  settlement  and  residence  for  five 
years.  It  is  true,  that  the  defendant,  a  young  and  unmarried  man, 
might  occasionally  have  slept  at  his  father's  or  some  neighbor's  during 
the  period  of  two  years  and  nine  months ;  and  that  being  attached  to 
a  young  woman,  he  pursued  his  matrimonial  scheme  between  two  and 
three  months  afterwards,  until  his  endeavors  were  crowned  with  success. 
He  then  returned  to  his  cabin  with  his  wife,  which,  while  not  occupied 
by  him  as  a  sleeping  place,  was  made  use  of  by  his  father  for  other  pur- 


1808]  OF  PENNSYLVANIA.  537 

poses.     Who  is  there  so  rigid  as  not  to  make  allowances  to  joaA 
under  such  circumstances  ? 

The  plaintiff's  counsel  have  laboored  hard  to  keep  the  improvements 
of  their  client  out  of  view.  Slight  indeed  must  they  be  deemed, 
when  set  in  opposition  to  fiye  years  unremitted  toil.  At  this  mo- 
ment it  cannot  be  ascertained,  that  the  yerdict  of  the  jury  was  not 
founded  on  a  defect  of  settlement  by  thf  lessor  of  the  plaintiff,  with- 
out even  judging  of  the  defendant's  title«  But  whatever  considera- 
tions may  hare  influenced  the  minds  of  the  jurors,  their  verdict  was 
just  and  honest,  and  must  give  pleasure  to  every  feeling  heart.  It  has 
met  the  full  approbation  of  the  chief  justice  who  tried  the  cause  ;  and 
unless  it  shall  appear  clearly  to  this  court  to  violate  settled  rules  of 
property,  or  flatly  be  repugnant  to  evidence,  we  trust  it  will  now  be 
disturbed. 

Yeates,  J.  stated  the  case,  and  the  general  outlines  of  the  evidenc^> 
as  detailed  by  the  chief  justice.     He  then  added : 

I  do  not  descend  to  a  more  minute  detail  of  the  evidence,  as  the 
title  of  the  actual  settler  does  not  depend  on  the  extent  of  his  im- 
provements, but  on  his  improvement  animo  resehdij  and  continued 
from  time  to  time  under  existing  circumstances. 

It  has  been  pronounced  from  this  bench  during  the  present  term, 
that  this  court  on  an  appeal,  are  bound  to  do  what  the  judge  ought  to 
have  done  in  the  Circuit  Court.  And  if  such  a  case  has  been  made  as 
requires  the  exercise  of  the  controlling  powers  of  this  court  by  settled 
law,  we  are  as  much  compelled  to  discharge  our  duty  in  this  particular, 
as  in  any  other  of  the  branches  of  our  official  duties.  It  is  an  appli- 
cation to  the  sound  legal  discretion  of  the  court,  bottomed  on  the 
immutable  principles  of  justice.  To  succeed  in  a  motion  for  a  new 
trial,  the  party  applying  must  have  merits. 

It  is  a  dispute  between  two  persons  claiming  as  actual  settlers,  un- 
der the  act  of  3d  April  1792,  without  warrants.  The  jury  were  told 
by  the  chief  justice  on  the  trial,  thai  the  question  between  the  parties 
turned  on  a  single  point,  whether  the  actual  settlement  of  the  defend- 
ant was  kept  up  till  that  part  of  1801 ,  which  would  make  five  years 
from  the  commencement  of  the  improvement.  An  unmaried  man  in 
particular  is  not  obliged  to  remain  always  on  his  land :  he  may  make 
visits  to  other  places  ;  and  especially,  if  his  father  lives  near  him,  he 
would  naturally  spend  a  good  deal  of  his  time  with  him,  without 
being  supposed  to  abandon  his  settlement.  A  man  cannot  be  an  actual 
settler  on  two  tracts  of  land ;  but  if  he  has  children  of  sufficient 
age  to  reside  on  and  cultivate  the  lands,  those  children  might 
obtain  a  tract  of  land  by  settlement ;  and  where  a  settlement  has 
been  fairly  commenced,  and  valuable    improvements    made,    great 
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allowances  should  be  made  in  point  of  residence,  unless  it  appears, 
that  it  was  done  with  a  fraudulent  intention  of  effecting  two  residences, 
in  order  to  hold  two  tracts.  To  the  truth  of  these  remarks  every 
honest  man  will  subscribe.  I  deplore  the  unfortunate  error  which  has 
prevailed  among  actual  settlers,  that  where  one  of  them  has  left  his 
habitation  for  temporary  purposes,  though  he  has  given  the  most  un- 
equivocal proof  of  his  intention  to  return  speedily,  another  may  in- 
vade his  cabin  and  hold  the  land  in  opposition  to  him.  Such  conduct 
cannot  be  justified  by  religion,  morality,  or  the  act  of  8d  April  1792. 
The  legislature  never  intended  that  an  actual  settler  should  be  confined 
to  the  lines  of  his  survey,  as  within  the  four  walls  of  a  prison.  Their 
views  as  to  them  were  much  more  beneficient. 

This  case  was  submitted  fairly  to  the  jury,  that  if  they  should  be 
clearly  of  opinion,  that  the  residence  had  been  relinqubhed,  the  plain- 
tiff's title  was  good.  But  if  they  had  any  doubts  on  that  point,  they 
ought  to  find  for  the  defendant ;  because  it  was  a  very  hard  attempt 
on  the  part  of  the  plaintiff  to  reap  the  fruits  of  another's  labours. 

The  jury  by  their 'verdict  have  negatived  the  abandAnment  of  the 
residence.  They  were  the  exclusive  judges  of  the  credit  of  the  wit- 
nesses. Few  persons  will  say,  that  the  defendant's  marriage  in  Feb- 
ruary 1802,  was  not  a  tolerable  excuse  for  quitting  his  old  cabin.  The 
judge,  who  tried  the  cause,  has  declared  his  satisfaction  with  the  ver- 
dict, and  thinks  it  a  good  one.  His  opportunities  of  information  of 
the  witnesses,  are  much  superior  to  those  who  were  not  present  at  it, 
and  his  opinion  of  the  evidence  will  always  have  great  weight  in  this 
court.  On  the  fuUest  consideration,  I  cannot  say  that  the  verdict 
which  has  been  given,  is  either  against  law  or  the  weight  of  the  evi- 
dence and  therefore  I  am  of  opinion,  that  the  judgment  of  the  Circuit 
Court  should  be  affirmed. 

• 
Smith,  J.   concurred.     He  had  perused  the  opinion  which  had  been 
delivered,  and  fully  approved  of  it. 

Brackenridge,  J.  I  have  been  led  to  consider  a  little  the  origin  and 
nature  of  granting  new  trials.  It  succeeded  the  writ  of  attaint. 
This  writ  was  grounded  on  an  allegation  of  perjury  ;*   and  this 

*  Stat.  Westm.  1.    8  Ed.  1,  c.  88.    An  attaint  shall  be  granted  in  a  plea  of  land. 

For  as  much  as  certain  people  of  this  realm  doubt  Terj  little  to  make  a  false  oath, 
which  they  ought  not  to  do,  whereby  much  people  are  disinherited  and  lose  tbdr  right, 
it  is  provided,  that  the  king  of  his  office,  shall  from  henceforth  grant  attaints  upon  in- 
quests in  plea  of  land,  or  of  freehold,  or  of  any  tiling  touching  freehold  when  it  shall 
seem  to  him  necessary. 

This  statute  is  in  affirmance  of  the  common  law.  2  Inst  289.    But  though  an  attaint 
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allegation  was  foanded  on  express  proof,  or  on  a  presamption 
of  cormption  in  the  jury  bj  the  party.  Hence  at  connnon  law,  where 
the  writ  must  be  against  the  whole  jory,  the  defendants  coald  not  have 
been  fewer  than  thirteen.  This  appears  from  the  recital  in  the  stat. 
15  Hen.  6. 

The  presamption  of  corraption  in  the  jury  by  the  party,  where  it  was 
matter  of  presamption,  and  not  of  express  proof,  mast  have  been  drawn 
from  the  glaring  injustice  of  the  verdict.  That  it  most  have  been  a 
case  of  manifest  wrong,  will  appear  ^from  the  greatness  of  the  punish- 
ment on  conviction.  This  wrong  coald  more  easily  appear,  when  the 
matter  in  issue  to  the  jury,  was  simple,  as  at  an  early  period  it  was  in 
all  cases.  As  questions  became  more  complicated,  the  wrong  could  not 
always  so  manifestly  appear ;  and  hence  the  presumption  of  cormption 
did  not  so  necessarily  arise.  The  punishment  of  course  became  dis- 
proportioned  to  the  evidence  ;  conviction  did  not  f (Alow,  and  the  attaint 
ceased  to  be  a  remedy.  It  was  attempted  to  be  helped  oat  by  statute 
reducing  the  punishment ;  yet  reciting  in  all  cases^  the  reason  and  ground 
of  the  writ,  to  be  that  of  corruption  by  the  partjr,  and  perjwy  in  the 

did  Ue  upon  a  false  verdict  before  this,  yet  because  in  plea  real,  the  remedy  is  of  a  higher 
nature,  the  king  tometiroes  refused  to  grant  it. 

Brief  of  ooimction  old  name  for  writ  of  attaint    Stat,  of  Harl.  c  14. 

The  witneaaer  named  in  the  deed,  should  be  joined  with  the  inquest.  But  if  they  or 
any  of  their  own  head  will  say,  that  it  is  disseisia,  their  verdict  shall  be  admitted  at  thdr 
own  peril. 

13  Ed.  1,  c,  80.  That  the  Justices  assigned  to  take  assises,  shall  not  compel  the  jurors 
to  say  precisely,  whether  it  be  disseisin  or  not ;  so  that  they  do  show  the  truth  of  the  deed 
and  require  aid  of  the  justices. 

By  Stat  14  Ed.  2.    Distress  is  given  in  case  of  default  of  jury  of  attaint  to  bring  them, 

I  Ed.  3,  e.  A.  It  is  provided,  that  for  the  great  mischiefs,  damage  and  destruction  that 
hath  liappened  to  divers  persons,  by  the  false  oaths  of  jurors,  in  writ  of  trespass,  from 
henceforth  writ  of  attaint  shall  be  granted,  as  well  upon  the  prindple  as  upon  the  dam- 
ages  ;  and  the  chancellor  shall  grant  without  speaking  to  the  king. 

84  Ed.  8,  e.  7.  Here  it  is  awarded  against  the  falsehood  of  jurors,  to  the  poor  without 
fine. 

9  Rich.  2,  e.  8.  Attaint  ^ven  under  a  false  oath,  and  also  writ  of  error  on  the  judg- 
ment. 

I I  Hen.  6.  Complaint  of  the  great  damage  and  disherison,  that  cometh  by  the  usual 
peijuries  of  jurors,  the  which  peijury  doth  abound  and  increase  more  than  it  was  wont, 
for  the  great  gifts  that  such  jurors  take  of  the  parties,  &c.  costs  and  damages  {^ven  on 
conviction. 

16  Hen.  6.    Great  peijury  which  horribly  continueth,  kc 

11  Hen.  7,  c.  21.  Whereas  perjury  is  much  and  customary  used  anumg^such  persons 
as  pass  upon  issues,  &c. 

28  Hen.  8,  e,  8.  Attaint  granted  against  the  petit  jury,  giving  an  untrue  verdict,  and 
each  to  be  fined  201.  one  half  to  the  king,  and  the  other  half  to  the  party  who  sueth  ;  and 
fine  and  ransom  at  the  discretion  of  the  justices,  afore  whom  the  fidse  sacrament  shall  be 
made. 
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jurors*  Bat  tlie  questions  submitted  to  a  jury  becoming  every  day  still 
nore  complicated  in  evidence,  and  intricate  in  law,  from  the  removal 
of  restraints  in  the  alienation  of  real  estate,  or  from  the  relations  and 
transactions  of  a  more  improved  state  of  society,  the  unreasonableness 
continued  more  and  more  to  be  felt,  of  considering  that  as  a  aime, 
which  might  be  no  more  than  a  mistake.  The  writ  of  attaint,  with  all 
the  softening  of  statutes  in  the  penal  consequences  of  conviction,  ceased 
to  be  a  remedy  ;  for  no  conviction  would  follow.  The  feelings  of  the 
heart  and  the  reason  of  mankind  revolted  against  it.  It  is  now  a  mere 
name ;  and  the  inference  of  perjury  has  ceased  to  be  drawn  even  in  a 
ease  of  glaring  injustice ;  because  defect  of  intellect  or  of  attention  in 
the  course  of  a  long  examination,  or  preconceived  and  imperceptible 
bias  may  be  sufficient  to  account  for  it :  and  I  take  notice  of  this  early 
mode  of  questioning  the  verdict  of  the  juiy,  only  with  a  view  to  show, 
that  originally  it  could  not  be  questioned  upon  slight  grounds. 

In  place  of  the  writ  of  attaint,  which  was  now  disused,  recourse  would 
seem  to  have  been  had  in  extreme  cases,  to  the  Court  of  Chancery ; 
where  under  a  consideration  of  the  circumstances  of  the  case,  new  trials 
were  directed. 

This  led  to  the  courts  of  law  themselves,  entertaining  motions  for 
new  trials.  Motions  of  this  nature  had  always  been  entertained  on  the 
ground  of  misbehavior  of  the  jurors  or  parties,  or  irregularity  in  the 
finding,  or  delivery  of  the  verdict ;  and  the  reason  why  we  do  not  hear 
more  of  these  motions,  at  an  early  period,  is,  because  ^^  the  old  report 
books  do  not  give  any  accounts  of  the  determinations,  made  by  the 
court  upon  motion.  "    1  Burr.  394. 

In  Slade's  case.  Style  138,  which  is  our  first  case  on  the  subject  of 
granting  new  trials,  it  was  moved,  that  judgment  be  stayed  upon  a  cer- 
tificate of  the  judge,  that  the  verdict  had  passed  against  his  opinion, 
and  that  there  might  be  anew  trial ;  for  that  it  had  been  done  thereto- 
fore in  like  cases.  But  Rolle,  C.  J.  of  B.  B.  said,  '^  that  it  ought  not 
to  be  stayed,  though  it  had  been  done  in  the  Common  Pleas  ;  for  that 
it  was  too  arbitrary  for  them  to  do  it.  " 

Nevertheless,  (though  at  first  with  great  strictness)  the  practice  of 
Common  Pleas  would  seem  to  have  prevailed :  and  of  late  years,  says 
Lord  Mansfield  (1  Burr.  395)  the  courts  of  law  have  gone  more  liberally 
into  the  granting  new  trials  ;  and  not  only  after  trials  at  Nisi  Prius, 
but  also  after  trials  at  bar,  as  readily  as  after  trials  at  Nisi  Prius;  or 
indeed  rather  more  so,  as  the  latter  must  be  done  upon  what  could  have 
actually  and  personally  appeared  to  a  single  judge  only  ;  whereas  the 
former  is  grounded  upon  what  must  have  manifestly  and  fully  appeared 
to  the  whole  court.     As  a  reason  for  granting  new  trials,  he  further  ob- 
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serves,  that  ft8  most  general  Tordicts  include  legal  eonsequences,  as  weB 
as  propositions  of  fact,  in  drawing  these  consequences,  the  jury  may 
mistake,  and  infer  directly  contrary  to  law. 

This  was  the  b^inning  of  his  doctrine,  which  led  to  the  making 
propositions  of  fact  in  some  cases  legal  consequences ;  and  finally,  to 
the  exclusion  of  the  jury  in  some  instances,  from  the  prorince  of  draw- 
ing legal  consequences  at  all.  I  impute  it  to  his  introduction,  that  io 
subsequent  practice,  more  liberty  hath  been  taken  with  rerdicts  of 
juries,  than  it  would  seem  to  me,  principle  would  warrant.  It  became 
fashionable  to  allege,  and  indeed  tracts  (as  EunomttSy'  &c.,)  hare 
been  written  to  proye,  that  the  juries  were  in  no  case  judges  of  the 
law ',  that  if  they  did  determine  the  law,  it  was  because  on  a  general 
issue,  it  was  incidental  to  the  finding  the  fact,  and  involved  with  it, 
that  the  courts  had  not  only  discretionary  power,  but  were  bound  to 
control  the  juries  in  their  verdicts  ;  that  if  the  juries  were  to  give  an 
hundred  verdicts  against  what  the  judges  took  to  be  law,  new  trials 
should  be  granted  ;  for  juries  ought  not  to  be  considered  as  having  a 
concurrent  right  to  judge  of  law,  but  as  directed  by  the  court ;  and 
that  the  direction  of  the  court  was  the  only  evidence  they  could  have 
of  law,  the  only  speculum  through  which  they  could  look  at  it. 

On  this  I  observe,  that  in  every  general  verdict  two  things  must  be 
involved ;  the  fact  and  the  conclusion  from  the  fact ;  hence  it  cannot 
but  be  that  the  jury  are  judges  of  the  law.  Whence  then  the  maxim 
ad  questio^iem  juris  kcJi*    The  maxim  means,   that  where  the 

*  That  decantahtm  in  oar  books,  (m  mj  Lord  Vaughan  calls  it)  ad  qitettionem  facH, 
&C.,  Ac.,  is  true.  For  if  it  be  demanded,  what  is  the  fact  ?  The  judge  cannot  answer 
it  If  it  be  asked,  what  the  law  is  in  that  case  f  The  jury  cannot  answer  it.  Rut  np- 
on  the  general  issue,  if  the  jury  be  asked  the  question,  guilty  or  not  which  ioclndes 
the  law ;  they  resolve,  both  law  and  fact  in  answering  guilty  or  not  guilty.  So  as, 
though  they  answer  not  singly  to  the  question,  what  is  the  law,  yet  they  determine  the 
law  in  all  matterv  where  issue  is  joined  and  tried,  but  where  the  rerdict  is  special 
But  in  such  cases,  the  judge  of  himself  cannot  answer  or  determine  on  the  particular  of 
the  fftct,  but  must  leave  it  to  the  jury,  with  whom  let  it  rest  and  continue  forever,  as  the 
best  kind  of  trial  in  the  world  for  finding  out  the  truth,  and  the  greatest  safety  of  the 
just  prerogatives  of  the  crown,  and  the  just  liberties  of  the  subject ;  and  he  who  de- 
sires more  for  dther  of  them,  is  an  enemy  to  both.  If  the  oourt  mig^t  charge  the  jury 
to  find  for  the  defendant,  though  the  jury  wiU  generally  respect  the  sentiments  of  the 
court  on  points  of  law,  thay  are  not  bound  to  deliver  a  verdict  oonfonnably  to  them. 
Per  Iredell.  J.  8  Ball  88. 

It  is  the  peculiar  and  exclusive  province  of  the  jury  to  infer  facts  ftom  the  evidence. 
Per  Gushing,  J.  lb. 

On  questions  of  fact,  it  is  the  province  of  the  jury ;  on  questions  of  law,  it  is  the 
province  of  the  court  to  decide.  But  it  must  be  observed,  that  by  the  same  law,  which 
recognizes  this  reasonable  distribution  of  Jurisdiction,  the  jury  have  nevertheless  a 
right  to  take  upon  themselves  to  judge  upon  both  and  to  determine  the  law  as  weU  as 
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conclusion  can  be  separated  from  the  fact,  it  shall  be  drawn  by  the 
court.  This  can  be  done  onlj  by  the  pleadings,  in  the  coarse  of  which 
the  facts  are  admitted,  and  the  conclusion  alone  remains  to  be  drawn. 

In  drawing  the  conclusion,  the  mind  thinks  of  some  general  princi- 
ple under  which  the  fact  may  come ;  and  in  this  operation  of  the  mind, 
the  court  must  necessarily  travel  into  the  fact,  from  which  the  conclu- 
sion is  drawn.  Theyeannot,  but  in  the  first  instance,  make  an  infer- 
ence from  the  evidence,  of  what  the  fact  in  the  case  is.  It  does  not 
follow  therefore,  that  is  only  matter  of  law  of  which  the  courts  judge 
in  granting  a  new  trial.  In  every  case  on  a  general  verdict,  they  must 
judge  of  the  fact  first.*  Hence  the  imperfection  of  their  judgment 
in  judging  of  the  justice  of  their  verdict ;  and  it  follows,  that  they 
are  not  bound  and  cannot  be  justified  in  granting  new  trials,  against 
the  sense  of  successive  verdicts. 

Where  a  mind  has  the  faculty  of  reasoning,  and  that  faculty  is 
strengthened  by  the  exercise  of  reasoning,  as  is  presumed  to  be  the 
case  with  a  judge,  great  power  is  acquired  in  separating  and  compar- 
ing ideas  ;  and  whei*e  a  knowledge  of  general  rules  enable  to  deter- 
mine under  what  rule  the  facts  of  a  case  come,  we  approach  the  nearer 
to  something  like  certainty ;  yet  such  is  the  diversity  of  transactions, 
that  the  application  of  a  general  rule  in  all  cases  would  work  injustice,  f 
How  then  can  a  judge  know  or  undertake  to  say  with  certainty, 
that  when  a  jury  departs  from  what  he  could  call  a  general  rule,  there  is 
not  something  in  the  nature  of  an  exception  in  the  case,  which  attaches 
the  feelings  of  the  heart  and  forces  a  verdict  contrary  to  the  direction 

the  fact  in  eontroyeny.  On  this  and  on  every  other  occssion  however,  we  have  no  donbt 
you  will  pay  that  respect  which  is  dae  to  the  opinion  of  the  court ;  for  as  on  the  one  hand, 
it  is  presumed  that  juries  are  the  best  judges  of  fact,  it  is  on  the  other  hand  presumed,  that 
the  court  are  the  best  judges  of  law ;  but  stiU  both  objects  are  lawftiUy  withhk  the  jury's 
power  of  dedsion.    8  Dal.  4.    Per  Jay,  G.  J.  in^Supreme  Court  of  the  United  States. 

Gan  it  then  be  the  right  of  the  court  to  set  aside  a  verdict  indefinitely  ?  It  wiU  be  to 
say,  you  may  determine  the  law,  but  3rour  determining  is  nothing.  Tet  this  must  be  the 
result  of  the  doctrine  of  an  arbitrary  power  in  the  court  to  set  aside  a  verdict,  on  the  ground 
of  being  against  law. 

*Also  in  such  case  where  the  hiquest  may  ^ve  their  verdict  at  large,  if  they  will  take 
upon  them  the  knowledge  of  the  law  upon  the  manner,  they  may  give  their  verdict  gener- 
ally, as  is  put  in  their  charge ;  as  in  the  case  aforesaid  they  may  weU  say  that  the  lessor 
did  not  disseise  the  lessee,  if  they  will,  &c.    Lit.  {  868. 

f  There  is  an  excess  of  dtscrimmation  in  investigating  the  qualities  of  things,  which  in 
legal  as  well  as  other  objects  of  critical  disquisition,  tends  only  to  draw  out  a  question  to 
infinity.  That  the  foundation  of  every  rule  must  of  necessity,  be  imperfect,  and  that  it  is 
impossible  to  bound  the  scope  of  its  application  to  a  mathematical  point.  Rob.  on  F^uds. 
Gtes  2  Atky.  41,  42. 
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of  the  court  who  apply  the  general  rule.  For  this  reason,  the  yerdiet 
of  a  jury  ought  not  lightly  to  be  questioned,  even  though  it  has  gone 
against  the  opinion  of  a  judge. 

It  is  with  less  confidence,  that  a  court  ought  to  advance,  in  grant- 
ing a  new  trial,  on  the  ground  of  a  verdict  being  against  evidence. 
And  one  reason  for  this  (  which  can  never  be  answered)  is,  that  the 
judge  cannot  fully  know  upon  what  evidence,  for  they  may  have  other 
evidence  than  what  is  shown  in  court,  Tri.  Per.  Pais.  274.  The  im- 
pressions of  a  jury  of  what  they  themselves  know  of  the  parties  or 
witnesses,  or  what  is  collected  from  the  manner  in  which  the  testi- 
mony is  given,  cannot  be  communicated,  and  makes  no  part  of  the 
evidence  before  the  judge.  To  say  therefore,  in  the  language  of  Judge 
Foster,  ( 1  Burr.  895,)  ^^  that  the  evidence  greatly  preponderates 
against  the  verdict,"  is  a  matter,  which  in  no  common  case  can  bo 
done.  I  am  therefore  not  disposed  to  think  that  in  every  case,]'*where 
there  is  a  reasonable  doubt,"  (  which  is  the  expression  of  Lord  Mans- 
field) we  are  justifiable  in  setting  aside  a  verdict. 

The  granting  a  new  trial  must  involve  the  idea,  that  the  court  so 
exercising  the  power,  have  the  evidence  all  before  them,  from  which 
the  fact  was  inferred  by  the  jury.  Unless  therefore  in  the  case  of  a 
judge  before  whom  the  evidence  was  given,  there  cannot  be  the  same 
evidence  that  was  given  to  the  jury.  For  though  the  whole  be  taken 
down  by  the  notes  of  the  judge,  literatim  as  to  written  evidence, 
and  verbatim  as  to  oral  testimony,  yet  the  impression  cannot  be  com« 
municated.  For  as  much  may  be  frequently  collected  from  the  man- 
ner in  which  the  evidence 'is  delivered,  as  from  the  matter  of  it.  8 
Black.  875. 

The  law's  delay  is  proverbial ;  it  is  enumerated  by  the  poet  amongst 
the  evils  of  life.  It  furnishes  an  argument  against  turning  the  suc- 
cessful party  round  to  another  trial.  Nor  is  it  him  that  it  delays  only, 
but  other  suitors.  There  is  greater  delay  in  this  state  from  granting 
new  trials,  than  under  the  judiciary  system  of  that  country  from  whence 
we  derive  the  practice.  There  the  four  terms  occur  every  year,  to 
-which  the  motion  for  a  new  trial  can  be  made  ;  and^  the  cause  may 
go  to  trial  at  the  sittings  after  term,  or  at  a  Nisi  Prius  court,  allowing 
only  reasonable  time  for  the  commission  to  issue  and  the  jury  to  be 
summoned,  and  the  new  verdict  may  be  had  in  three  months.  Here, 
0O  far  as  respects  the  Nisi  Prius,  the  delay  of  a  new  trial  ordered  at 
March  term,  must  be  until  December,  and  in  all  the  Circuit  Courts 
it  cannot  be  less  than  a  year  ;  so  that  the  delay  of  judgment  and  exe- 
cution, independent  of  the  merits,  is  of  itself  an  objection  for  a  motion 
for  a  new  trial.  Hence  it  is,  that  in  the  Circuit  Courts,  the  motion 
for  a  new  trial,  where  the  verdict  is  for  the  plaintiff,  is  a  thing  of 
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course,  an  appeal  being  given  from  the  judge  refusing  a  new  trial, 
and  the  delay  of  coarse  obtained.  It  being  thos  a  thing  contempla- 
ted by  the  judge  before  whom  the  cause  xomes  to  be  tried,  that  a  mo- 
ti<m  for  a  new  trial  will  be  made,  he  is  led  to  delay  the  trial  by  taking 
down  the  written  evidence  at  great  length,  and  ^^  to  chronicle  the 
small  beer  "  of  the  testimony,  endeavouring  to  reach  the  whole  body 
of  the  evidence,  so  that  the  time  allotted  for  the  circuit  is  sometimes 
taken  up  with  little  more  than  a  single  cause ;  and  when  a  new  trial 
is  granted,  the  judge  who  comes  the  next  year  has  the  same  cause  to 
occupy  his  chirography,  and  prepare  for  the  motion  that  is  to  be  made 
again.  This  may  be  said  to  be  in  some  degree  the  fault  of  the  system 
but  the  court  must  take  the  system  as  it  is,  and  in  matters  of  practice 
must  look  to  it ;  and  the  reason  ab  inconvenienii  must  weigh  with 
them  in  all  that  is  within  the  province  of  discretion.  Our  legal  dis- 
cretion must  have  respect  to  the  rights  of  other  parties,  who  are  wait- 
ing on  the  country  for  the  hearing  of  their  claims.  And  at  a  time 
when  the  cry  of  delay  is  loud  against  administration  of  justice,  it  would 
seem  to  me,  that  it  is  our  duty  to  consult  dispatch  in  the  trials,  and  to 
refuse,  unless  in  extreme  'cases,  the  throwing  the  matter  back  upon 
another  jury.  The  public  sentiment,  as  far  as  I  can  collect  it,  is  with 
the  juries ;  and  we  hear  less  of  the  injustice  of  verdicts  than  of  the 
delay  of  trials.  If  a  more  sparing  interference  of  the  court's  should 
not  be  exercised,  it  may  come  to  be  felt  by  the  people,  and  lead  to  a 
reform  in  a  system  which  does  not  give  time  for  those  revisions  of 
verdicts  which  the  constitution  and  holding  of  the  English  courts  ad- 
mits. Is  it  a  time  for  the  courts  of  this  country  to  be  stretching  to 
the  utmost  extent  the  control  of  verdicts,  when  the  struggle  is,  wheth- 
er there  shall  be  law  judges  at  all  ?  Rules  of  law  are  to  be  regarded 
as  much  as  the  principles  of  any  other  science ;  but  a  great  part  of 
these  rules  which  we  call  law  are  but  the  dictates  of  natural  feeling, 
or  moral  reason  applied  to  the  case  before  us ;  principles  of  equity  and 
justice,  resulting  from  the  relations  or  contracts  of  men.  Judge,  in 
the  plentitude  of  his  pride,  is  apt  to  arrogate  to  himself,  as  having 
alone  the  capacity  to  judge  of  these,  or  to  apply  them,  which  is  but 
the  exercise  of  reason.  A  consideration  of  these  particulars  ought  to 
give  respect  for  the  deductions  of  even  uneducated  men,  so  as  not 
lightly  to  set  aside  what  they  have  thought  the  justice  of  the  case. 

A  knowledge  of  rules  is  the  result  of  reading  or  of  hearing  but 
the  application  of  them  requires  a  different  faculty,  and  which  we^ 
denominate  common  sense.    Now  it  is   allowed  on  all  hands,  that 
a  man  may  have  at  least  the  reputation  of  a  great  judge,  and  yet 
be  deficient  in  the  knowledge  of  human  nature  and  in  natural  under- 
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standing.  It  is  the  proyince  of  %  court  to  assist  with  theknowledge 
of  roles,  and  of  a  jury  to  assist  in  the  application  of  them.  This 
gives  a  jury  a  wider  field  than  the  mere  finding  of  a  fact,  even  sup- 
posing them  excluded  from  determining  what  the  law  is.  The  sense 
of  a  jury  in  the  application  of  law  to  the  fact  'is  a  great  help  to 
the  court,  and  a  great  support.  Connliutn  simxd  aique  auc* 
ioritM  adsunt.*  Taeii.  de  \Mor^  Oerm.  A  passage,  which 
erpresaes  the  use,  and  perhaps  the  origin  of  juries. 

I  never  find  the  verdict  in  agreement  with  my  way  of  thinking  as  to 
the  justice  of  the  case,  but  I  draw  from  it  strong  confirmation  of  my 
opinion ;  nor  ever  find  it  against  it,  but  I  go  a  great  way  in  taking  it 
for  granted  that  I  was  wrong.  And  with  good  reason ;  for  it  has 
been  rare,  that  I  have  not  observed  in  the  jury  all  due  deference  to  the 
judgment  of  the  court ;  and  it  must  be  a  strong  sense  of  right  and 
wrong  that  will  lead  them  to  dissent.  It  is  this  experience,  and  this 
course  of  thought,  that  has  given  me  some  resistance  to  application 
for  new  trials. 

It  has  been  perhaps  increased  by  the  time  taken  up  in  arguing 
them,  and  the  making  them  in  the  Circuit  Court  mere  matters  of 
course  ;  so  that  every  cause  must  be  tried  with  a  view  to  a  new  trial ; 
and  the  judge  is  more  concerned  to  get  the  evidence  forward  to  the 
hearing  in  term,  than  to  infer  from  it  in  the  first  instance. 

So  much  with  respect  to  the  province  of  the  jury  in  determining  the 
law,  and  the  prevince  of  the  court  in  controling  their  conclusions  in 
matter  of  law  by  setting  aside  a  verdict.  But  in  matter  of  fact,  the 
conclusion  of  a  juiy  is  stiU  more  to  be  respected.  I  will  not  say,  that 
it  is  exclusively  their  province,  but  it  is  peculiarly  their  province,  and 
and  not  lightly  to  be  invaded.  It  must  be  a  strong  case,  such  as  to 
shock  the  mind,  that  would  make  me  easy  in  throwing  the  parties  upon 
the  country  for  a  new  trial,  where  there  has  been  no  surprise,  a  full 
hearing,  the  advantage  of  learned  advocates,  ftc.  but  where  the  mo- 
tion is  made  merely  on  the  ground  that  the  verdict  is  against  evidence. 
But  where  the  judge  who  had  tried  the  cause,  and  before  whom  the 
verdict  was  taken,  has  sanctioned  it  with  his  judgment,  and  now  de- 
clares himself  satisfied  with  it,  as  at  present  advised,  I  am  nearly 
prepared  to  say,  that  to  interfere,  is  a  power  which  I  will  not  under- 
take to  exercise.  At  least,  I  am  prepared  to  express  a  wish,  that  the 
legislature  will  interfere  and  take  away  the  appeal  in  such  cases  from 
the  Circuit  Court  altogether,  to  prevent  delay  that  must  be  done,  or 
the  system  must  be  changed. 

*    Eliguntnr  in  iisdem  conBiliis,  et  principes  qui  jnra  per  pagO0  Ticesqae  reddunt. 
Consilium  simul  atque  auctoritas  adsont. 

Yeates,  Vol.  IV.  35 
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Having  made  these  sumnoary  observations,  I  shall  now  consider  ia 
a  few  words,  the  case  before  the  court.  It  may  be  said  to  involve  a 
question  of  law,  for  that  an  actual  settlement  is  necessary  to  suppcH^t 
the  claim  of  the  plaintiff,  or  to  protect  the  defendant,  is  matter  of  law  ; 
and  it  may  be,  that  what  shall  be  construed  an  actual  settlement,  may 
be  considered  as  matter  of  law.  But  this  consideration,  in  the  nature 
of  the  thing,  is  so  involved  with  the  conclusion  to  be  drawn  from  the 
facts,  that  it  amounts  to  the  same  thing :  for  the  question  will  be« 
whether  the  facts  of  the  case  constitute  an  actual  settlement.  The 
legal  conclusions,  and  the  conclusions  from  the  evidence  cannot  be 
separated.  The  verdict  can  therefore  be  considered  only  on  the  ground 
of  being  against  evidence.  Here  then  was  the  conclusion  of  a  juiy^ 
and  the  sanction  of  the  judge  before  whom  the  cause  was  tried;  and 
what  weighs  still  more  with  me,  that  judge  after  reflection,  and  a 
lapse  of  time,  declaring  himself  satisfied  with  the  verdict.  I  shall 
therefore  not  be  disposed  to  disturb  it ;  but  to  concur  in  refusing  a 
new  trial. 

Judgment  of  the  Circuit  Court  affirmed. 


»»  •  <■ 


John  Gailet,  plaintiff  in  error  against  Thomas  Bbabd. 

If  damages  under  40«.  be  recoTered  in  slander,  and  judgment  entered  for  costs ;  on 
error  brought  by  the  defendant  belov,  the  judgment  will  be  reversed  in  toto^  and 
and  restitution  and  vmUrefaeiaa  de  novo  awarded. 

Writ  of  error  to  the  Court  of  Common  Pleas  of  Crawford  county. 

It  appeared  by  the  record,  that  the  suit  was  in  slander,  charging 
words  of  perjury.  It  was  tried  at  Meadville,  on  the  16ih  October 
1802,  when  the  jury  gave  a  verdict  for  the  plaintiff  below,  and  assess- 
ed damages  at  five  dollars,  with  six  cents  costs.  Judgment  was  enter- 
ed thereon,  and  a  ca.  sa.  issued  to  January  term  1803,  for  the  dam- 
ages, together  with  (91  38  cents  costs.  The  money  was  levied  there- 
on ;  and  on  the  return  of  the  wi'it,  a  rule  was  obtained  by  the  defen- 
dant below^  to  show  cause,  why  the  costs  received  beyond  the  damages 
should  not  be  returned.  This  rule  was  afterwards  discharged  on  argu- 
ment, in  June  term  1804. 

Mr.  A.  W.  Foster,  argued  for  the  plaintiff  in  error,  at  the  last  term. 

Where  damages  in  slander  are  found  under  40^.  the  plaintiff  shall 
not  recover  more  costs  than  damages.  1  St.  Laws  95.  Where  con- 
sequential damages  are  the  gist  of  the  action,  there  the  cause  of 
action  is  out  of  the  statute.  Alitor,  where  the  words  are  ac- 
tionable of  themselves.    1  Bac.  564.  2  Espin.  Dig.  268-9.  Boll.ll. 
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2  Stra.  936.  Wliere  words  are  actionable  in  themselves,  special  dam- 
ages cannot  be  recovered,  unless  laid  in  the  declaration.  Bnll.  7,  21. 
The  defendant  in  error  is  therefore  entitled  to  a  restitution  of  the 
money  which  has  been  receired  under  an  illegal  execution.  2  Sell. 
515,  (387)  2  Oro.  698.  4  Mod.  161.  This  court  will  reverse  the  judg- 
ment below,  so  far  as  it  respects  the  costs,  but  will  affirm  it,  so  far  as 
it  respects  the  damages.  There  can  be  no  reason  for  a  new  trial,  when 
the  controversy  is  fully  settled  by  the  verdict,  against  which  there  is 
no  exception.  The  damages  and  costs  are  distinct  things,  and  capable 
of  separation.  If  a  judgment  below  be  for  the  plaintiff,  and  error  is 
brought,  and  that  judgment  reversed,  yet  if  the  record  will  warrant  it, 
the  court  ought  to  give  a  new  judgment  for  the  plaintiff.  2  Sell.  513, 
(886.)  Cites  Cro.  Oar.  443.  Salk.  401.  Hob.  194.  A  judgment  may 
be  reversed  in  part,  and  affirmed  in  part,  where  part  is  by  the  common 
law,  and  part  by  statute.  Salk.  24. 

Messrs.  Semple  and  Baldwin,  for  the  defendant,  admitted,  that  the 
judgment  of  the  Court  of  Common  Pleas  could  not  be  supported,  and 
that  a  writ  of  restitution  should  issue.  But  they  insisted  that  the  judg- 
ment being  entire  below,  it  must  either  be  reversed  or  affirmed  mto/o. 

A  marked  distinction  is  to  be  found  in  the  books.  Where  the  plain- 
tiff below  brings  error,  and  the  court  reverse  the  judgment,  the  court 
may  give  such  judgment  as  the  court  below  should  have  given.  But 
if  error  be  brought  by  the  defendant  below,  the  court  can  only  reverse 
it.  4  Burr.  2156.  Stra.  617.  Salk.  262,  401, 433.  An  entire  judg- 
ment for  several  damages  on  several  counts,  one  whereof  was  errone- 
ous, shall  be  reversed  for  the  whole.  2  Ld.  Bay.  825.  7  Mod.  155. 

But  the  case  of  Lampen  v.  Hatch,  2^Stra.  984,  is  expressly  in  point. 
There  in  an  action  for  words,  the  jury  of  inquiry  gave  101.  damages, 
and  the  costs  were  taxed  at  181.  and  judgment  had  thereon.  On  error, 
brought,  the  counsel  for  the  plaintiff  below  insisted,  that  the  judgment 
should  be  reversed  intotOj  it  being  a  joint  judgment,  and  not  like  the 
cases  where  no  costs  can  be  given,  and  there  is  a  distinct  judgment. 
And  the  court  without  any  difficulty  reversed  the  judgment  in  ioto. 

Our  act  of  assembly  pursues  the  very  terms  of  the  stat.  21.  Jac. 
1.  c.  16.  §  6,  as  to  this  point. 

The  court  being  desirous  of  examining,  whether  any  case  of  this 
kind  had  occurred  in  Philadelphia,  continued  the  matter  under  ad- 
visement. 
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And  now  per  Tilgbman  C.  J.  Tl>e  case  of  Lampen  y.  Bbtch  cited  bj 
tbe  coimsel  of  the  defendant  in  error  ie  so  rery  aimilar  to  that  before 
the  court,  that  I  do  not  eee  how  we  can  get  OTor  that  authority.  Biit 
I  carefully  aroid  saying  any  thing  about  the  general  powers  of  the 
court,  as  to  rerersing  a  judgment  in  part»  and  affirming  it  m  part.  I 
am  of  opinion  that  in  this  case,  the  judgment  ol  the  court  belew^ 
should  be  Feversed  in  Mo. 


v. 


Yeates,  J.  Agreeably  to  my  promise  tO'  my  brothers,  X  consulted 
Mr.  E.  Burd  the  late  prothonotary  of  the  Supreme  Court,  as  to  the 
practice  ii^  cases  of  this  nature  ;  but  he  knew  of  no  instance  of  the 
kind.  The  general  cowse  is,  for  the  Supreme  Court  to  giro  jndgm^it 
upon  writs  of  error,  when  warranted  by  the  record.  The  case  in  2  Stra. 
934,  runs  on  all-fours  with  the  present ;  and  yet  it  seems  to  be  shaken 
by  Cuming  y.  Sebly,  in  4  Burr.  2489,  where  in  a  recovery  by  the 
plaintiff  below,  of  10001.  debt  upon  the  bribery  act  ^of  Greo.  2  c.  24. 
§  7.  in  G.  B.  together  with  11.  damages,  besides  his  costs,  and  so  much 
for  his  costs  ;  and  the  defendaoC  below  brought  error,  the  judgment 
was  reversed  a*  to  damages  and  costs,  and  affirmed  as  to  the  debt. 
And  there  Lord  Ifansfield  laid  down  the  rule  thus.  ^'  Where  the  de- 
fendant below,  brings  a  writ  of  error,  we  only  rererso  such  wrong  part 
ef  the  judgment,  as  he*  complains  of."  Jb.  1490*.  But  circumstanced 
as  this  case  is,  I  concur,  that  the  judgment  be  totally  reversed,  the  de- 
fendant in  enor  agreeing  thereto^ 

Smith,  J.  also  concurred. 

Brackenridge,  J.  fVom  the  short  note  of  the  import  of  Lampen  y. 
Hatch  in  Strange  984,  it  cannot  be  inferred,  that  we  hare  a  full  view 
ol  the  reasons  which  gorerned  the  decisions  of  the  court,  but  it  may  be 
collected  from  the  words  used,  that  the  ttotires  with  the  counsel  for 
insisting  to  have  the  judgment  reversed  m  Mo,  was  the  smallness  of 
the  damages  ;  Mid  the  difficulty  that  wae  supposed  to  be  in  the  way, 
was,  whether  it  could  be  reversed  in  iotn^  there  being  error  but  in  part. 
Here  the  struggle  was  to  get  at  justice,  and  the  technical  difficulty  to 
be  got  over,  viz.  whether  the  judgment  could  be  reversed  in  ioiOy 
there  being  error  but  in  part.  To  help  them  out  in  this,  the  counsel 
insisted,  that  it  was  a  joint  judgment.  The  court  without  dif- 
ficulty reversed  in  this,  in  Ma  \  but  it  is  not  to  be  inferred,  that 
they  could  not  have  considered  it  as  a  distinct  judgment,  and 
have  reversed  in  part.  It  was  considering  it  joint,  to  get  at 
justice ;  when  if  for  the  same  purpose,  they  had  been  inclined  to 
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consider  it  distinct,  titere  would  ^ave  been  no  idea  of  difficnltj  in  the 
case,  and  the  word  would  not  ha^e  •occnrped.  The  object  was  to  give 
the  plaintiff  an  opportwuty  of  obtaining  greater  damages ;  and  I  ani 
disposed  to  do  the  same  here,  and  for  the  same  reason.  For  it  is  very 
probable,  thait  the  jnry  in  giving  small  damages,  had  it  in  their  consid* 
oration,  that  &e  costs  of  die  suit  wene  to  be  added  to  them. 

Had  the  court  said  in  the  above  case,  we  think  ourselves  justified  in 
oonsidering  &e  judgment  joint  or  distinct,  as  we  d^ink  proper,  that  is 
as  one  judgment,  or  «s  a  judgment  for  damages,  and  m  j«dgment,  for 
costs  taken  separately,  one  judgment  with  respect  to  the  whole  subject 
two  judgments  with  respect  to  the  parts,  it  would  have  been  right ;  for 
it  is  as  the  judgment  is  referred  to  that  it  becomes  entkre  or  separate, 
and  may  have  distinct  application.     Now  it  is  probable,  the  court  said 
to  this  effect*;  but  the  reporter  took  notice  only  of  the  simple  difficulty, 
the  considering  a  judgment  for  damages  and  costs  as  a  joint  judgment 
-where  the  parts  were  distinct;  b«t  it  never  came  into  liheir  heads  or 
the  counsel,  to  find  i  ^difEcuI^  in  considering  the  judgment,  distinct ; 
and  to  reverse  in  part  where  enror  was  alleged  ia  part  only.    It  is  by 
examining  the  reason  of  the  case,  and  the  groand  of  the  decision,  that 
we  can  supply  in  our  own  minds  the  defect  of  the  report.     Perhaps 
the  court  in  the  case  in   Strange,  went  no  further,  than  simply  to 
«ay,  they  found  no  difficulty  in  considering  the  judgment  joint,  so  as  te 
get  at  a  reversal  of  the  whole  ;  but  omitted  observing,  that  they  might 
also  consider  it  distinct,  so  as  to  reverse  in  part  only ;   and  hence  the 
idea  has  been  taken,  that  they  could  not  but  have  considered  it  as  joint; 
and  it  is,  lest  it  should  be  inferred,  that  I  give  countenance  to  the  nar- 
rowness of  such  doctrine,  that  I  go  a  little  more  into  the  subject ;  for  I 
think  it  disreputable  to  the  science  of  the  law,  to  have  it  supposed,  that 
we  cannot  reverse  where  there  is  error,  without  reversing  at  the  same 
time  what  is  right.    It  ought  to  be  some  impracticability  in  the  nature 
of  the  thing,  that  ought  to  prevent  it.     This  may  be  the  case  where  the 
judgment  is  so  entire,  that  it  cannot  be  separated,  where  the  whole  must 
stand  or  fall.     In  2  Stra.  924,  there  is  a  refei^nce  to  1  Stra.  188. 
Bellow,  V.  Aylemer,  in  a  scire  facias  against  an  executor,   execu- 
tion was  awarded,  and  then  the  record  goes  on  with  a  consideratttm  est 
eliamy  that  the  plaintiff  should  have  costs.     It  was  admitted,  that  the  8 
and  9  Wil.  8,  c.  10,  which  gives  costs  on  a  scire  faciaSy  does  not  ex- 
tend to  executors,  and  therefore  the  judgment  for  costs  was  erroneous. 
But  then  it  came  to  be  the  question,  whether  the  court  should  reverse 
the  whole  judgment,  or  only  ^uoa^f  the  costs  :  for  the  executor  insisted 
to  have  it  reversed  in  totOy  and  that  it  was  but  one  entire  judgment, 
on  which  they  could  not  have  several  executions.     The  counsel  in  re- 
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plj  contended,  th:vt  by  the  considercUum  est  etiam^  the  judgment  as 
to  costs,  was  a  distinct  and  independent  judgment.  But  per  curiam 
cansideratum  est  eiiam  does  not  disjoin  it  at  all ;  yet  they  reversed 
as  to  costs,  aflSrmed  pro  residuo.  This  must  have  been  because  it 
could  be  resolved  into  parts  by  the  nature  of  it ;  and  the  for^  of  en- 
tering by  a  considercUum  est  etiam  as  they  suggest  was  of  no  ac- 
count. 2  Stra.  808,  is  also  cited,  which  is  to  the  same  efifect,  and 
does  not  go  to  the  point  whether  the  court  would  reverse  in  toto, 
but  whether  they  must  reverse  in  totoj  where  error  was  in  part,  and 
shows  that  this  was  the  only  question  in  2  Stra.  934. 

A  judgment  when  entire,  cannot  regularly  be  reversed  in  part  and 
affirmed  for  the  residue.  Tidd  1128.  He  refers  to  2  Ld.  Raym.  825. 
There  old  cases  in  Hobart  and  Moore  were  overruled  ;  and  because  one 
count  was  bad,  being  on  a  note  of  hand,  and  laid  as  according  to  the 
custom  of  merchants,  though  several  damages  were  given,  the 
court  refused  to  reverse  in  part.  But  in  my  opinion,  the  old 
books  had  the  better  reason,  and  Holt  was  as  erroneous  in  overruling 
them,  on  the  authority  of  'the  cases  in  Eeble,  which  were  cited,  as  he 
has  been  since  shown  to  have  been,  in  his  notion,  that  the  count  was 
bad,  according  to  his  opinion  in  Clerke  and  Martin.  There  is  a  nar- 
rowness in  it  which  cannot  bear  the  examination  of  common. sense. 
But  the  case  which  Tidd  gives  as  an  example  to  his  observations,  has 
reason  with  it,  viz.  that  where  A.  brought  an  action  on  the  case  against 
B.  for  words  spoken  of  him,  and  for  causing  him  to  be  indicted,  and 
the  jury  found  a  verdict  for  the  plaintiff  as  to  costs,  with  entire  dama- 
ges ;  yet  it  being  afterwards  holden  that  the  words  were  not  actionable, 
the  judgment  was  reversed  in  toto.  And  with  good  reason  ;  for  how 
could  it  be  ascertained  how  much  of  the  damages  had  been  given  for 
the  words  not  actionable  ?  But  he  goes  on  to  observe  with  the  same 
good  sense,  that  if  part  of  the  words  laid  be  not  actionable,  and  sever- 
al damages  are  given,  it  seems  that  jhdgment  shall  be  reversed  in  part 
only.  I  would  say,  that  the  making  a  difficulty  of  abridging  the  judg- 
ment or  confining  it  to  what  is  supportable,  is  like  the  embarassment 
of  the  Welchman  with  his  rope  ;  if  it  had  been  too  short,  he  could  have 
spliced  it,  but  being  too  long,  he  did  not  know  what  to  do  with  it.  The 
true  principle  is,  that  where  the  judgment  consists  of  independent  parts, 
and  it  can  be  ascertained  what  is  given  on  one,  aud  what  on  the 
other,  the  judgment  as  to  one  part  can  be  reversed  and  affirmed  as  to 
the  other.  This  principle  is  recognized  by  authorities.  In  a  writ 
of  eiTor,'  we  reverse  only  such  a  wrong  part  of  the  judgment 
as  is  complained  of.  4  Burr.  2490.  Where  judgment  is  partly 
by  common  law,  and  partly  by  statute,  it  may  be  reversed  in  part. 
Salk.  514. 
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At  the  same  time,  I  must  say  that  though  the  courts  have  laid 
down  this  general  principle,  yet  in  the  application  of  it,  they  have 
boggled  in  such  a  manner  as  to  embarrass  a  person,  who  might  be  at 
a  loss  to  see  why  they  did  consider  judgments  entire,  Jthat  were  easily 
separable  ;  as  where  damages  and  costs  were  incorpoi*ated,  they  reverse 
as  to  damages  and  costs,  when  the  error  was  only  in  the  damages. 
4  Burr.  '2022.  As  the  CQSts  could  be  ascertained  on  subtracting 
them,  did  not  the  damages  appear,  so  that  it  was 'ascertainable  what  was 
to  be  reversed  and  what  affirmed  ?  I  am  therefore  more  disposed  in  this, 
as  in  many  other  cases,  to  take  the  thing  up  as  if  there  never  had  been  a 
decision,  and  enquire  what  can  be  done,  and  what  ought  to  be  done,  on 
the  ground  of  general  convenience,  and  conducing  most  to  a  speedy  ad- 
ministration of  justice.  It  certainly  is  not  to  be  desired,  if  it  can  be 
avoided,  that  a  suitor  shall  be  turned  round,  to  begin  again,  having 
attained  the  end  of  his  suit,  merely  because  error  has  intervened  in 
some  particular  item,  which  goes  to  make  up  the  sum  which  is  to  be 
recovered.  It  looks  as  if  there  was  a  spell  upon  the  mind,  that  it  could 
not  think  in  such  decisions. 

Judgment  of  the  Court  of  Common  Pleas  reversed  in  totOj  restitu- 
tion and  a  venire  facias  de  novo  awarded. 


-^ 


RoBSRT  Galbrbath,  Jambs  Brtson,  Jambs  Samplb,  Ephraim  Jonbs 
and  Tarlbton  Batbs  against  Judah  Colt. 

Agreement  to  argne  a  case  before  the  Judges  of  the  Circiiit  Court  and  their  opinion  to  be 
conclusiye,  if  2ie  agreement  should  come  oo  before  one  Judge  of  the  CSrouit  Court  b  j 
mutual  consent,  upon  a  change  of  the  Judiciary  system,  no  appeal  will  lie  to  the  Su- 
preme Court,  from  the  deoision  of  such  mn^e  judge. 

Appbal  from  the  decision  of  the  Circuit  Court  of  Allegheny  county. 
An  amicable  action  was  entered  between  the  parties,   under  the 
following  agreement. 

r 

Galbreath,  et  al.  v.  Colt. 

It  is  agreed,  that  an  amicable  action  in  case  between  the  said  par- 
ties, be  entered  as  of  June  term  last.  The  defendant  pleads  non  as- 
sumpsii  and  payment,  with  leave  to  give  the  special  matters  in  evi- 
dence. The  plaintiffs  join  issue  on  both  pleas  and  rule  for  trial.  It 
is  further  agreed,  to  remove  the  cause  to  the  Circuit  Court,  as  of  Sep- 
tember term  last,  to  argue  it  before  the  present  judges  of  said  court, 
on  a  case  to  be  stated  to  them,  and  such  other  evidence  as  either  par« 
ty  produces,  and  their  opinion  to  be  conclusive,  between  the  parties  ; 
it  being  mutually  understood,  that  the  object  of  the  present  suit  is  to 
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obtain  a  speedy  decision  on  the  points  in  controrersy,  without  any 
regard  to  the  form  of  action,  all  objections  on  either  side  are  waired, 
not  relating  to  the  merits  of  the  case. 

Henry  Baldwin,  pro  quer. 
James  Ross,  pro  def. 
To  the  Prothonotary  of  Allegheny  coun^,  31st  October  180S. 

In  pursuance  whereof,  the  amicable  action  was  entered  and  put  at 
issue,  and  removed  as  of  September  term  1803,  into  the  Circuit  Court, 
and  the  following  case  was  stated  and  signed  by  the  parties,  for  the 
opinion  of  the  court,  viz. 

At  the  Allegheny  Court  of  Quarter  Sessions,  of  September  1797, 
several  bills  of  indictment  for  riots,  were  found  against  James  Lowrey, 
and  others.  The  defendant,  as  agent  for  the  Pennsylvania  Population 
Company,  was  the  private  prosecutor  of  these  indictments ;  and  at  the 
said  sessions,  by  the  advice  and  direction  of  the  court,  he  entered  into 
a  stipulation  to  pay  costs,  in  case  of  a  verdict  for  the  defendants. 

These  indictments  were  continued  from  term  to  term,  until  Septem- 
ber tern  1798,  when  the  defendants  pleaded  Dot  guilty  to  all  the  in- 
dictments, and  were  convicted  upon  one  of  them. 

After  this  conviction,  it  was  agreed  between  the  defendants,  and 
the  attorney  for  the  commonwealth,  with  the  consent  of  Judah  Colt, 
the  private  prosecutor,  that  a  nolle  prosequi  shouli  be  entered  against 
the  defendants  in  two  of  the  indictments,  upon  the  payment  of  costs 
by  the  defendants.  This  entry  was  accordingly  made  upon  the  dock- 
et, and  indorsed  upon  the  indictments,  together  with  an  agreement  by 
the  attorney  for  the  commonwealth  with  the  consent  of  Judah  Colt, 
that  the  recognizances  of  the  defendants  in  the  indictments  should  not 
be  sued,  till  after  the  ensuing  term. 

The  bill  of  costs,  when  taxed  by  the  clerk  of  the  sessions,  was  dis- 
puted by  the  Lowreys  as  being  too  high,  and  was  there  upon  referred 
by  their  consent  and  request,  to  the  president  of  the  Court  of  Quarter 
Sessions.  Before  the  president  delivered  his  opinion,  the  Lowreys 
refused  to  pay  any  costs,  and  no  recognizance  of  theirs  could  be  found 
upon  which  they  could  be  sued. 

Process  was  issued  by  the  attorney  for  the  state  to  bring  in 
ihe  defendants,  upon  three  of  the  indictments  of  September  1797, 
And  they  were  accordingly  brought  in  to  answer  at  September 
1799.  This  process  was  issued  by  the  direction  of  the  attorney 
for  the  state,  without  the  knowledge  or  consent  of  Judah  Colt, 
other  than  hig  having  requested  that  the  bills  for  attendance  qf 
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witnesses  on  the  part  of  the  prosecutor  mighthe  collected  ;*and  pro- 

cefls  was  issued  to  compel  Judah  Colt  to  appear  and  give  testimony  on 

those  indictments  ;  and  the  prosecution  was  revived  as  the  most 

efficacious  mode  of  recovering  the  fees^  and  prosecutor^ s  bill 

due  on  the  indictments.*^    On  the  trial  of  two  of  the  indictments  at 

September  term  1800^  the  defendants  were  acquitted  and  the  costs  taxed. 

These  costs  are  now  demanded  of  Judah  Oolt^  upon  his  stipulation 

j:>^  September  term  1797,  and  he  refuses  to  pay,  conceiving  himself 

discharged  of  his  stipulation.     The  Court  of  Quarter  Sessions  have 

given  no  opinion  on  this  question  ;  and  the  plaintiff  have  brought  this 

suit,  to  try  whether  Colt  is  liable  to  pay  the  bills  as  taxed,   or  any 

part  of  them. 

» 
Henry  Baldwin,  attorney  for  plaintiffs. 

Thomas  Collins,  attorney  for  defendant* 

The  case  was  attempted  to  be  argued  at  the  Circuit  Court  in  Octo- 
ber term  1804,  but  Yeates  and  Smith,  Justices,  who  then  held  the 
court,  thought  the  caee  not  stated  sufficiently  full,  and  recommended 
some  additions  to  be  made  thereto*  This  was  done  after  the  court, 
and  the  words  which  are  in  italics,  were  inserted  in  the  case. 

Owing  to  the  press  of  business,  the  argument  did  not  take  place  at 
9  the  Circuit  court,  held  for  Alleigheny  county,  in  October  1805 ;  and 
on  the  24th  February  1806,  the  act  passed,  ^'  to  alter  the  judiciary 
system  of  this  commonwealth ;"  by  the  9th  section  whereof  it  was  pro- 
vided, that  no  Circuit  Court  of  the  Supreme  Court  should  be  held 
otherwise  than  by  a  single  judge,  7  St.  Laws  887. 

The  case  was  afterwards,  by  mutual  consent  argued  before  Tilgh- 
man,  C.  J.,  at  a  Circuit  Court  for  Alegheny  county,  on  the  15th  Sep* 
tember  1806 ;  and  after  due  consideration  had  thereof,  he  gave  the 
the  following  decision  thereon. 

Chief  Justice.  It  is  not  material  to  enquire  whether  Judah  Colt, 
could  have  been  compelled  to  enter  into  a  stipulation  to  pay  the  costs 
of  the  indictments,  in  case  the  defendants  should  be  acquitted.  He 
did  enter  into  that  stipulation,  which  being  his  voluntary  act,  must 
now  be  considered  as  binding.  The  defendants  in  the  indictments, 
having  been  acquitted,  Colt  is  liable  on  his  stipulation,  unless  he  has 
been  discharged  by  the  officers  of  the  comimonwealth.  He  contends, 
that  he  was  discharged  by  the  agreement  to  enter  a  noUe  pro* 

*  The  Bnes  in  italics,  are  interlined  in  the  original  case. 
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sequi.  Bat  it  appears  to  me,  that  this  agreement  was  not  absolute, 
bat  subject  to  the  condition  of  payment  of  costs  by  the  persons  indict- 
ed. This  condition  not  having  been  complied  with,  the  nolle  prose* 
qui  was  not  entered,  and  all  parties  stood  precisely  on  the  footing 
they  were  on  before  the  agreement  was  made.  It  was  the  business  of 
Oolt  to  attend  to  the  conducting  of  the  prosecution.  There  is  no  rea* 
son  why  the  county  of  Allegheny  should  be  liable  to  the  payment  of 
costs,  against  which  they  had  been  guarded  by  Colt's  stipulation,  the 
benefit  of  which  they  never  relinquished.  I  fkm  therefore  of  opinion, 
that  the  defendant  is  liable  to  the  costs  of  the  indictments,  on  which 
Lowr'ey  and  others  were  acquitted. 

Judgment  having  been  entered  thereon  on  the  7th  November  1807, 
for  the  plaintiffs,  an  appeal  was  filed  to  this  term,  and  six  different 
reasons  of  appeal  were  also  filed  ;  but  as  the  court  did  not  determine 
on  the  merits  of  the  suit,  it  is  unnecessary  to  repeat  them. 

Mr.  Baldwin  for  the  plaintifb,  now  prayed  that  the  appeal  should 
be  dismissed.  The  decision  of  the  Circuit  Court  was  agreed  by  the 
parties  to  be  conclusive  between  them.  The  case  has  been  fully  ar- 
gued, and  the  court  have  given  final  judgment  thereon ;  and  the  con- 
troversy between  the  parties  is  at  rest. 

Mr.  Ross  for  the  defendants  contended,  that  it  never  had  been  in  the 
contemplation  of  the  parties,  to  refer  their  dispute  to  the  opinion  of  a  * 
single  judge  without  the  benefit  of  appeal. 

Tbe  change  in  the  judiciary  system  had  virtually  rescinded  the 
agreement  in  this  particular.  Under  the  agreement,  the  case  was  to  be 
argued  before  the  present  judges  of  the  Circuit  Court,  and  their  opinion 
to  be  conclusive.  But  it  was  not  so  argued,  and  therefore  tbe  decis- 
ion is  not  within  the  contract  of  the  parties. 

It  is  well  known  that  in  October  1803,  and  before  and  afterwards, 
two  judges  usually  held  the  Chrcuit  Court,  and  no  one  could  foresee 
tbe  alteration  that  has  since  taken  place :  and  though  it  may  be  said, 
that  two  judges  in  Bank  might  reverse  the  decision  of  two  judges  sit- 
ting in  the  Circuit  Court,  it  will  be  readily  admitted,  that  a  greater 
difficulty  would  exist  in  such  a  case,  than  where  a  single  judge  has 
given  his  determination. 

At  all  events,  the  true  meaning  and  spirit  of  this  agreement  has  not 
been  carried  into  execution  ;  and  to  preclude  tbe  defendants  from  the 
benefit  of  an  appeal,  would  do  chem  a  manifest  wrong. 

Yeates,  J.  The  agreement  of  Slst  October  1808,  is  perfectly  dear 
and  intelligible  in  its   terms,   provided  it  be  considered  as  a  sub- 
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sisting  valid  agreement,  and  referable  to  the  cause  before  us.  It  is 
stipulated  therebj,  that  the  opinion  of  the  court  on  the  case  to  be  stated 
should  be  conclusive  between  the  parties. 

An  appeal  generally  lies,  by  the  words  of  our  Circuit  Court  law,  from 
the  decision  of  the  judge  in  the  Circuit  Court  on  a  case  stated  ;  but  the 
parties  may,  by  their  convention,  relinquish  their  right  to  an  appeal ; 
and  cases  are  not  wanting  in  our  books  to  show,  that  a  superior  court 
will  enforce  the  consent  of  an  attorney  not  to  bring  a  writ  of  error. 
If  from  want  of  time,  or  other  imperious  circumstances,  a  cause  cannot 
be  tried  or  argued  according  to  the  contemplation  of  the  parties,  when 
they  entered  an  amicable  action,  the  agreement  to  enter  it  must  be  con- 
sidered as  binding  in  all  the  subsequent  stages  of  the  suit. 

It  has  been  objected,  that  this  agreement  had  in  view  an  argument 
before  the  judges  of  the  Circuit  Court  according  to  its  then  conforma- 
tion ;  that  two  members  usually  held  it ;  and  that  a  change  in  the  judi- 
ciary system  having  been  introduced  prior  to  the  argument,  it  cannot 
reasonably  be  supposed,  that  the  parties  ever  intended  to  be  bound  by 
the  decision  of  a  single  judge  without  the  benefit  of  an  appeal.  To 
this  it  was  answered,  that  a  case  was  agreed  upon  to  be  argued  before 
the  two  judges,  who  rode  in  the  fall  of  1804,  but  some  necessary  essen- 
tial facts  according  to  their  sentiments,  not  being  stated  therein,  it  was 
agreed  they  should  be  added,  and  the  statement  was  corrected  accord- 
ingly. It  is  clear,  that  the  amicable  action  was  entered,  the  declara- 
tion filed,  the  cause  put  to  issue  and  removed,  the  case  stated,  and  again 
corrected  in  pursuance  of  the  original  agreement. 

If  the  counsel  on  either  side  thought  that  an  alteration  of  the  manner 
in  which  the  judges  rode,  rendered  a  modification  of  the  agreement 
necessary,  they  should  have  so  modified  it ;  or  if  consent  hereto  was 
refused,  an  application  should  have  been  made  to  the  court  before  the 
argument,  showing  that  the  true  spirit  of  the  argeement  would  be  vio- 
lated by  agreeing  to  its  tenas  in  all  its  parts,  by  a  legislative  regula- 
tion, over  which  the  dissatisfied  party  had  no  control.  No  one  can 
doubt,  but  that  full  justice  would  have  been  done  upon  such  an  appli- 
cation. But  neither  of  these  measures  have  been  pursued,  and  the  par- 
ties have  severally  taken  the  chance  of  a  decision  of  the  question  sub- 
mitted in  their  favor.  Are  we  now  competent  to  vary  the  stipula4;ions 
of  the  parties  ?  Must  we  not  be  controlled  by  their  written  declarations  ? 
By  their  agreement,  the  cause  has  been  removed  and  argued  in  the  Cir- 
cuit Court ;,  and  each  party  must  rest  in  the  bed  which  he  has  carved 
out  for  himself. 

At  the  same  time  I  must  be  permitted  to  add,  that  this  court  would 
galdly  havci  entertained  the  appeal,  if  they  conceived  it  to  be  within 

/ 


556  CASES  m  THE  SUPREME  COURT  [1808 

their  power.  Each  member  of  the  court  feels  a  satisf action  in  knowing 
that  his  decisions  may  be  reviewed  by  the  ooort  in  Bank  ;  but  believing 
as  I  do,  that  we  cannot  proceed  on  this  appeal  without  the  consent  of 
the  plaintiffs  to  rescind  a  part  of  the  argeement  under  which  this  action 
was  brought  upon  our  records,  I  am  of  opinion  that  the  appeal  skonld 
be  diflmissed. 

I  have  cautiously  avoided  saying  any  thing  on  the  merits  of  the  cue 
as  filed,  because  I  do  not  conceive  that  I  am  at  liberty  to  give  any  opin- 
ion upon  it. 

Smith,  J.  .  I  have  seen  the  opinion  which  has  been  delivered,  and  I 
am  impelled  to  concur  therein,  from  the  «zpre88ions  used  in  the  agree- 
ment,  which  declares  that  the  opinion  of  the  Circuit  Court  shall  be  con- 
dusive  between  the  parties.  We  cannot  break  in  on  that  agreement, 
which  was  the  foundation  of  the  whole  prooeeding.  My  private  inclination 
would  be,  to  sustain  the  appeal,  if  it  was  possibly  in  our  power,  whiok 
does  not  seem  to  me  to  be  Ihe  case.  Though  the  argument  did  not 
come  on  at  the  court  following  the  agreement,  it  was  still  binding,  and 
fiuch  has  been  the  constant  practice.  The  eause  was  removed  and  argued 
under  it ;  and  ae  the  defendant  might  have  availed  himself  of  it,  if  the 
decision  had  been  in  his  favor,  so  also  may  the  plaintifb  under  die 
event,  which  has  taken  place.  But  I  think  the  case  is  peculiarly  hard 
on  the  defendant. 

Brackenridge,  J.  I  understood  the  first  question  in  this  case  to  be, 
whether  an  appeal  is  suitable  by  this  court,  from  the  opinion  of  the 
Circuit  Court,  which  was  given  on  a  case  stated,  under  an  agreement, 
of  which  I  have  not  been  furnished  with  a  copy,  along  with  that  of  the 
statement  of  the  case  ;  but  which  I  understand  to  have  been  to  submit 
to  the  opinion  of  the  two  judges,  then  holding  the  Circuit  Court,  and 
that  opinion  to  be  conclusive ;  provided  the  argument  could  be  heard 
by  those  two  judges,  from  the  interference  of  other  business  at  the 
time.  In  strictness  then,  I  would  take  it,  there  not  having  been  time 
for  hearing  by  those  two  judges,  from  the  interference  of  other  business 
at  the  time,  there  was  an  end  to  the  agreement,  and  without  an  accom- 
modation of  the  agreement  to  a  hearing  in  another  manner,  it  was  coram 
fionjudicej  and  the  hearing  void.  Much  more  so,  when  a  change  in  the 
eonstitntion  of  the  court  gave  the  advantage  of  one  judge  only  at  a  Cir- 
cuit Court,  instead  of  two ;  and  more  especially,  when  a  reason  which 
might  have  weighed,  and  it  is  presumable  did  weigh  in  the  agree- 
ment on  the  part  of  either  of  the  parties,  was,  that  the  court'being  con* 
stituted  but  of  four  judges,  in  the  case  of  a  reference  to  two/ there  could 
not  be  a  majority  out  of  four,  to  reverse  the  opinion  of  t^o ;  a  rea- 
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8on  vhicb  is  well  known  did  operate  much  at  the  Nisi  FHqb  courts,  to 
prerent  appeiab  or  motions  in  bank,  from  that  which  we  had  discov- 
ered to  be  the  sense  of  the  one  half  of  the  court,  who  had  already  heard 
the  matter,  considering  such  a  motion  or  appeal  to  be  unarailing :  so 
that  an  agreement  to  acquiesce  in  the  opinion  of  two  as  conclusive, 
even  under  the  constitution  of  the  Circuit  Court,  was  not  giving  up 
much.  For  though  the  other  two  judges  in  bank  might  reverse  the 
opinion  of  the  two  circuit  judges,  yet  the  presumption  was  strong 
against  it,  the  number  being  equal  in  both  cases,  and  the  presumption 
of  understanding  the  same*  There  is  therefore  a  great  difference  in 
the  agreement  to  submit  to  two,  under  the  former  constitution  of  the 
Circuit  Courts  and  a  submission  to  one  under  die  change  which  ha» 
taken  place. 

But  it  may  be  said,  the  arguing  the  case  stated  before  the  single* 
judge,  by  implication,  carries  with  it  the  agreement  that  the  single 
judges,  opinion  shall  have  the  effect  which  the  agreement  contemplated  ; 
which  was,  that  of  a  decision  by  two  ;  and  if  such  was  not  the  under- 
standing of  the  party  defendant,  it  behoved  him  to  have  had  the  agree- 
ment accommodated  to  his  ideas,  by  an  alteration  as  to  that  part  of  it, 
which  repects  the  conclusiveness  of  the  effect  On  the  contrary,  I 
would  take  it,  that  it  behoved  the  party  plaintiff,  to  have  had  an  al- 
teration made  as  to  the  submission  to  one  judge,  if  he  meant  to  avail 
himself  of  the  conclusiveness  of  the  ophiion  of  one. 

It  may  be  said,  there  is  an  asttitia  here,  to  defeat  the  plaintiffs  in 
the  advantage  they  have  gained  by  the  opinion  of  the  single  judge, 
and  to  relieve  the  defendant  from  the  decision  of  which  he  complains. 
It  may  be  so :  but  may  it  not  be  justifiable,  if  it  would  seem  to  me,  as 
I  must  acknowledge  it  does,  that  the  single  judge  has  erred  in  his 
judgment  in  this  case?  And  even  on  this  preliminary  question,  it 
seems  to  me,  that  it  is  proper  to  over-reach  it  in  the  contemplation  of 
the  mind,  and  to  inquire  what  has  been  the  decision  of  that  judge.  It 
is  allowable  then,  at  least  I  have  done  it,  to  look  at  the  case  stated, 
even  in  determining  the  first  point.  For  astuHa  in  an  endeavor  to 
get  at  justice,  is  allowable ;  and  to  admit  a  liberal  or  rigorous  con- 
struction of  an  agreement,  with  a  view  to  that  object.  I  have  been 
disposed  to  do  so,  in  favor  of  the  defendant :  for  it  would  seem  to  me, 
that  the  defendant  ought  to  be  considered  as  relieved  from  the  stipu- 
lation, as  to  the  costs  of  the  prosecution  in  question.  My  memory 
does  not  serve  me  with  a  positive  recollection ;  but  it  seems  to  me, 
that  in  the  course  of  my  reading  I  have  seen  something,  which  has 
led  me  to  doubt  the  power  of  the  court  to  impose  the  stipulation ;  and 
on  principle,  there  would  seem  reason  to  doubt  it.    For  though  in  fact, 
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in  a  forcible  entry  there  is  a  private  as  well  as  a  public  wrong,  and 
often  times  the  injured  party  resorts/to  the  indictment,  merely  with  a 
view  to  his  private  wrong,  yet  I  should  be  at  a  loss  to  conceive,  that 
the  power  of  the  court  court  could  oblige  him  to  stipulate  for  costs 
in  this  more  than  in  any  other  criminal  case,  when  the  statutes  have  not 
done  it.     If  so,  the  stipulation  would  be  void,  and  on  that  ground  the 
defendant  would  be  relieved.    But  supposing  the  stipulation  legal  and 
binding,  it  respected  an  acquittal  on  trial.     But  here  by  the  agreement 
on  the  part  of  the  commonwealth  with  the  defendants,  the  prosecution 
is  arrested  short  of  a  trial ;   a  nolle  prosequi  is  entered  on  payment 
of  costs.     It  is  true,  the  prosecutor  assents  to  it.     But  nevertheless,  it 
is  the  agreement  of   the  attorney  for  the  state  with  the  defendants  ; 
and  I  would  take  it,  that  the  agreement  takes  the  case  as  (o  costs  out 
of  the  stipulation,  and  puts  it  wholly  on  the  recognizance.     The  prose- 
cutor,  the  stipulant,  directed  the  proceeding  for  costs.     But  what 
could  he  be  supposed  to  mean,  but  that  the  proceeding  should  be  on 
the  recognizance  of  the  defendants,  and  for  the  purpose  of  costs  only, 
and  not  for  the  purpose  of  trial  ?     But  no  recognizance  had  been  taken, 
as  stated  in  the  case.    This  was  the  oversight,  of  the  officer  for  the 
commonwealth,  and  for  which  the  prosecutor,  the  stipulant,  is  not  an- 
swerable.    If  the  officer  is  reduced  to  the  necessity  of  recurring  to  a 
process,  to  bring  in  the  bodies  of  the  defendants,  and  going  on  to  trial 
from  the  default  of  a  recognizance,  it  would  not  seem  to  me  reasona- 
ble, that  he  should  hold  the  prosecutor  to  his  stipulation,  who  in  con- 
sequence of  the  agreement  of  the  attorney  of  the  state  with  the  defend- 
ants, had  given  up.  the  prosecution. 

It  is  under  these  impressions  that  I  may  be  disposed  to  give  the 
stipulant  the  advantage  of  any  want  of  conformity  to  the  agreement, 
on  which  the  strictest  construction  of  it,  in  order  to  let  in  a  considera- 
tion of  this  point.  Justice  is  the  great  object  of  us  all ;  and  when 
that  does  not  certainly  appear  to  have  been  obtained,  the  mind  is  not 
satisfied  ;  more  especially,  if  all  advantage  has  not  been  had  in  the 
hearing  by  such  tribunal,  in  the  first  or  last  resort,  as  it  may  have 
been  in  the  contemplation  of  the  party  to  have  had,  who  thinks  him- 
self aggrieved  by  the  determination. 

It  is  possible,  that  on  hearing  the  matter  argued,  I  might  think 
with  the  judge  who  has  given  an  opinion  ;  and  in  order  to  get  at  this, 
if  the  party  to  the  agreement  on  the  one  side,  will  hold  the  other  to 
the  conclusiveness  of  the  effect  of  the  opinion,  I  would  hold 
him  to  the  strictness  of  the  agreement  as  to  the  tribunal  before 
whom  it  was  agreed  to  be  heard ;  and  unless  he  would  consent  to 
waive  the  conclusiveness,  and  give  the  advantage  of  a  hearing    on 
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appeal,  I  would  tarn  him  round  to  o  begin  again  on  the  case  stated, 
or  leave  him  to  his  action,  as  it  was  commenced,  and  the  ordinary 
progress  of  the  suit. 

Appeal  dismissed. 


■*4- 


Jahbs  Wklch,  for  M'Donald  and  Welch  and  John  Welch,  plaintiffs 
in  error  against  James  Yai^bebber  and  William  Chambers. 

Reoognizance  of  bail  in  error,  amended  after  judgment  affirmed. 

Mb.  Baldwin,  for  the  defendants  in  error,  moved  the  court,  to 
amend  the  recognizance  of  bail  taken  before  Mr.  Justice  Brackenridge, 
by  striking  out  of  the  same,  the  words  'Hhe  commonwealth  of  Penn- 
sylvania," and  inserting  in  lieu  thereof  ^^  James  Yanbebber  and  Wil- 
liam Chambers,''  and  also  adding  the  words  *'  and  John  Welch." 

The  recognizance  has  been  given  to  the  commonwealth,  instead  of 
the  plaintiffs  below  ;  and  the  name  of  John  Welch,  against  whom  the 
judgment  had  been  affirmed  in  this  court,  was  wholly  omitted. 

The  motion  is  founded  on  princples  of  justice,  as  well  as  authority. 
The  judge  indorsed  on  the  writ  of  error,  that  bail  had  been  taken,  which 
was  a  supersedeas  to  the  proceedings  below.  His  error  ought  not  to 
affect  the  suitors.  John  Welch  subscribed  the  recognizance,  but  his 
name  is  omitted  in  the  body  of  it.  He  has  produced  the  delay,  but 
shall  not  be  permitted  to  avail  himself  of  the  incorrectness  of  his  own 
acts.  1  Massa.  T.  R.  288. 

Courts  of  justice  are  now  very  liberal  in  allowing  amendments  for 
the  furtherance  of  justice.  1  Bac.  888.  Bail,  (new  edit.)  1  Com. 
Dig.  445.  Amendment  A.  A  judgment  may  be  amended,  unless  injus- 
tice will  be  done  thereby.  6  Term  Rep.  1.  A  scire  facias  against  bail 
in  error,  amended.  1  Bos.  and  Full.  276.  Trespass  and  false  im- 
prisonment against  two,  one  only  found  not  guilty,  a  writ  of  error  in 
the  names  of  both,  amended.  Cowp.  425.  A  scire  facias  on  a  judg- 
ment amended,  before  plea  pleaded.  2  Ld.  Baym.  1057.  Bail  piece 
amended,  even  after  a  suit  by  scire  faciei*  1  Barnes  4.  Recognizance 
of  bail  amended,  lb.  59.  Scire  facias  amended.  1  Dall.  182-4. 
The  court  have  all  the  record  before  them,  to  amend  the  error,  which 
has  been  committed  by  the  defendant  below. 

Mr.  Campbell  made  a  slight  opposition  to  the  motion  ;  insisting 
only,  that  the  application  should  have  been  made  before  the  affirmance 
of  the  judgment. 
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Sed  per  curiam.  At  most  it  is  bat  a  clerical  mistake,  and  here 
we  have  something  certain  to  amend  bj.  It  is  possible  that  the  recog- 
nizance in  the  name  of  the  commonwealth,  might  be  good,  under  the 
authority  of  Respublica  y.  Lacarze  et  al.,(2  Dall.  118,  Addison  59,) 
though  certainly  it  is  not  formal. 

Motion  granted. 


»»  »  ♦■ 


Joseph  Gabdiiibr,  plaintiff  in  error  against  the  lessee  of  Francis 

Murray  and  Mary,  his  wife. 

In  ^ectment,  judgment  for  want  of  appearance  must  be  against  the  casual  Rector.  Alter 
a  certiorari  read  and  allowed,  there  can  be  no  further  proceedings  in  the  court  below. 

Writ  of  error  to  the  Common  Pleas  of  Bedford  county,  returnable 
to  September  term  1807. 

It  appeared  by  the  record,  that  the  ejectment  was  instituted  to  Feb- 
ruary 1806,  and  returned  served ;  whereupon  a  rule  was  entered  to 
plead  in  six  weeks  or  judgment.  The  defendant  in  the  record  was 
Gardiner,  and  Mr.  Hamilton's  name  was  entered  in  the  margin,  as  bis 
attorney,  but  his  appearance  was  not  entered  at  large,  nor  any  plea  or 
entry  into  the  common  rule. 

In  the  same  term  the  suit  was  removed  by  certiorari  by  the  defen- 
dant into  the  Circuit  Court.  On  the  20th  May  1806,  judgment  was 
entered  on  the  common  pleas  docket  by  Mr.  J.  Lyon,  pro  quer.  sec. 
reg.  and  a  writ  of  possession  issued  thereupon. 

Mr.  S.  Riddle  for  the  plaintiff  in  error  insisted,  that  the  entry  of 
judgment  in  the  Court  of  Common  Pleas  was  wholly  erroneous.  If 
judgment  could  be  entered  for  want  of  a  plea,  it  ought  to  have  been  in 
the  Gircmt  Court ;  but  such  strictness  has  not  obtained  amongst  us. 

Mr.  Boss  for  the  defendant  here  contended,  that  an  attorney  appear- 
ing for  a  defendant  in  .  ejectment  was  of  no  avail,  unless  he  filed  his 
plea  and  entered  into  the  common  rule.  Under  such  circumstances, 
it  was  not  competent  to  him  to  remove  the  suit,  any  more  than  a  de* 
fendant  could  who  was  taken  on  tkcapias  and  had  given  a  bail  boud 
without  entering  special  bail.  Besides,  the  omission  of  the  plea  and 
common  rule  might  be  attended  with  delay  in  the  progress  of  the  ac* 
tion. 

Per  curiam.  If  this  be  considered  as  a  judgment  by  default,  it 
ought  regularly  to  have  been  entered  against  the  casual  ejector, 
and  not  against    the    defendant    in    possession.    If   Mr.  Hamilton 
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really  appeared  for  the  defendant,  and  the  Court  of  Common  Pleas 
have  adopted  that  opinion  by  their  certificate  of  the  record,  he  might 
have  removed  the  cause ;  and  if  there  was  any  thing  improper  or  irreg- 
ular in  this  remoyal,  application  should  have  been  made  to  the  Circuit 
Court  for  a  procedendo.  After  the  certiorari  was  read  and  allowed 
below,  no  further  proceedings  could  be  had  in  that  court  until  the  suit 
W88  regularly  remanded.     The  result  necessarily  is,  that  the 

Judgment  must  be  reversed  and  restitution  awarded. 


>»  »  *• 


William  Brown,  jun.   assignee  of  Robert  WiLLOuanBY  against 

Joseph  Hsrrok. 

Where  a  bond  under  the  plea  of  payment  is  meant  to  be  avoided  for  a  total  want  of 
coDfiideration,  notice  of  the  special  matter  must  be  given  to  the  adverse  party. 

Appeal  from  the  decision  of  the  Circuit  Court  of  Allegheny  county. 

The  cause  was  tried  before  Judge  Smith,  on  the  8th  October  1807, 
when  on  the  plea  of  payment  to  a  bond,  without  giving  thirty  days  no- 
tice of  the  special^matters  intended  to  be  objected  in  avoidance  of  the 
same,  the  defendant  offered  testimony  of  a  total  want  of  consideration, 
which  the  judge  overruled,  and  a  verdict  was  thereupon  found  for  the 
plaintiff. 

The  point  was  submitted  to  the  court  by  the  counsel  on  both  sides, 
whether  any  distinction  existed  as  to  notice,  between  a  total  and  par- 
tial want  of  consideration  under  the  29th  rule  of  practice  of  the  Cir- 
cuit Court. 

Per  curiam.  There  can  be  no  possible  ground  of  distinction, 
either  within  the  words  of  the  rule,  or  the  reason  of  the  thing  itself. 
The  object  of  the  rule  was  to  guard  against  surprise ;  and  if  it  was 
proper  that  notice  of  the  special  matter  should  be  given  where  part  of 
the  demand  is  disputed,  it  must  be  equally  so  where  the  defence  goes 
in  avoidance  of  the  whole  amount  of  the  specialty. 


Judgment  aflbmed. 


Messrs.  Ross  and  Wilkins,  pro  quer. 
Mr.  Semple  pro  def. 

Yeates,  Vol.  IV.  86 
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Albxandbr  Wrighi'  and  William  Porter,  plaintiffs  ia  error  against 

the  lessee  of  John  Shall. 

Warrants  under  the  act  of  8d  April  1792,  should  contain  a  spedal  description  of  the 
lands.  A  special  entry  in  the  books  of  the  deputy  surveyor  cannot  supply  the  defects 
thereof,  nor  is  any  one  bound  to  take  notice  of  such  entry. 

If  an  improvement  is  begun  with  an  intent  to  make  an  immediate  settlement,  and  pros- 
ecuted with  due  diligence  till  a  settlement  is  completed,  the  title  will  relate  to  the 
first  improvement 

If  delay  takes  place  in  the  settlement,  it  lies  on  the  improver  to  account  for  it  in  a 
reasonable  manner. 

Error  to  the  Court  of  Common  Pleas  of  Mercer  county.  A  bill  of 
exceptions  had  been  filed  on  the  trial  of  the  cause  on  the  5th  May 
1808,  which  stated  with  great  minuteness  the  written  as  well  as  parol 
testimony  adduced  on  both  sides,  together  with  the  charge  of  the  court. 

The  general  features  of  the  case  were  as  follow]:  < 

Small,  the  lessor  of  the  plaintiff  below,  claimed  the  lands  which  lay 
N.  and  W.  of  the  river  Ohio,  as  well  by  actual  settlement,  as  under 
three  general  warrants,  taken  out  by  the  Pennsylvania  Population 
Land  Company,  dated  14th  April  1792,  entered  with  Thomas  Stokely, 
deputy  surveyor  of  the  district,  on  the  13th  November  1794,  and  sur- 
veyed on  the  6th  June  1796.  Small  contracted  with  the  company  on 
the  18th  November  1797,  for  such  parts  of  the  surveys  made  on  the 
three  warrants,  as  were  included  in  a  survey  made  for  him  in  1794  by 
John  Kerr,  under  a  supposed  settlement. 

It  appeared  that  Small,  in  the  fall  of  1798,  came  upon  the  land,  and 
deadened  fifteen  or  sixteen  trees,  and  in  October  1794,  built  a  small 
cabin  thereon  uncovered.  In  October  1795,  he  erected  a  new  cabin, 
cleared  about  half  an  acre,  fencing  it  with  rails  and  brush,  and  sowed 
one  half  of  it  with  titnothy  seed,  continuing  there  two  or  three  weeks, 
and  declaring  his  intention  of  making  an  actual  settlement.  He  return- 
ed in  May  1796  and  cleared  an  additional  half  acre,  and  inclosed  the 
the  whole  with  rails  and  brush,  and  planted  it  in  corn  and  tobacco, 
and  sowed  turnips,  which  however  yielded  no  produce.  In  October 
of  the  same  year,  he  moved  to  the  land  with  his  family,  and  appeared 
emaciated  by  sickness,  and  continued  in  possession  thereof  until  the 
time  of  the  trial. 

The  defendant,  Porter,  also  claimed  as  an  actual  settler,  and  under 
a  warrant  to  Dorothy  Wright,  dated  16th  December  1793,  ''  for  400 
acres,  on  the  waters  of  Beaver  creek,  bounded  by  lands  of  William 
Porter  and  others,"  on  which  a  survey  was  made  on  the  7th  May  1803. 
This  warrant,  with  five  others  was  entered  with  the  deputy  surveyor  on 
the  27th  April  1795,  when  Alexander  Wright,  the  owner  of  the  war- 
rants, required  that  the  warrants  should  be  specially  entered  in  the 
books  of  the  deputy,  and  desired  that  the  warrant,  in  the  name  of 
Dorothy  Wright,  should  be  laid  on  the  land  surveyed  as  aforesaid  by 
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John  Eerr,  but  his  request  was  refused,  and  the  warrants  were  entered 
according  to  their  several  locations. 

Wright,  and  Porter  his  son-in-law,  erected  a  cabin  on  the  land 
in  controversy  in  May  1795,  made  between  800  and  400  rails,  and 
deadened  about  one  acre  of  ground.  In  March  1796,  Porter  came 
upon  the  land  with  his  family,  cleared  and  fenced  four  or  five  acres, 
and  planted  com  therein,  raising  during  the  season  between  50  and 
200  bushels  of  corn.  About  the  1st  May  1796,  Porter  removed  with 
his  wife  to  the  adjoining  tract,  taking  thither  all  his  household  furni- 
ture except  a  large  kettle.  Ha  planted  com  that  season,  and  during 
that  time,  he  and  his  wife  removed  bac^  to  the  place.  Before  harvest, 
they  went  to  her  father's  house  in  Washington  county,  but  he  returned 
and  worked  occasionally  on  this  land,  pulled  his  com  and  erected  a 
new  cabin.  In  April  1797,  he  returned  with  his  wife  from  her  father's, 
and  lived  in  the  cabin,  which  he  had  erected  the  preceding  fall,  (bring- 
ing with  them  their  child  about  five  weeks  old,  and  she  continuing  in  a 
weak  state,)  and  progressed  in  cultivating  the  land  and  residing 
thereon.  In  the  winter  of  1798>9,  he  again  took  his  wife  to  her 
father's  in  Washington,  and  worked  at  a  distillery ;  she  had  a  second 
child  there,  and  they  returned  to  the  land  early  in  the  spring  of  1799, 
and  continued  in  possession  ever  since. 

On  the  9th  April  1804,  the  Board  of  Property  on  a  caveat  filed  by 
Alexander  Wright  against  the  population  company,  decided  that 
Wright  had  the  first  actual  settlement. 

And  now  the  counsel  for  the  plaintiffs  in  error  took  three  exceptions 
to  the  opinion  of  the  Court  of  Common  Pleas. 

1.  The  first  error  assigned  was,  that  the  court  below  admitted  evi- 
dence of  the  improvements  made  by  Small,  before  any  testimony  was 
giiren  of  residence  or  settlement. 

.  This  was  said  to  be  contrary  to  the  practice  of  the  Circuit  Court, 
and  would  lead  to  inconvenience.  But  it  being  considered  as  a  mere 
question  of  order,  and  that  the  fact  af  supposed  residence  was  after- 
wards testified  by  the  witness,  the  point  was  abandoned  by  the  counsel. 

2.  The  second  error  assigned  was,  that  the  court  instructed  the 
jury,  that  the  owner  of  a  general  warrant  could  not  make  it  special  by 
requiring  of  the  deputy  surveyor  to  enter  it  specially ;  that  the  deputy 
surveyor  would  not  be  authorized  if  required  to  enter  it  specially  ;  and 
if  so  entered,  it  would  not  thereby  be  rendered  special,  until  a  survey 
was  made  thereon. 

On  this  point,  the  counsel  of  the  plaintiffs  in  error  contended  that 
though  the  3d  section  of  the  act  of  3d  April  1792,  requires,  that 
the  warrants  for  lands  North  and  West  of  the  river  Ohio,  &;c.  '^  should 
contain  a  particular  description  of  the  land  applied  for,''  yet  it  was 
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veil  knowa«  from  the  unexplored  state  of  the  country  when  the  offiee 
opened,  and  other  causes,  that  by  far  the  greater  part  of  the  warranti 
issued  did  not  conform  thereto,  and  had  been  sanctioned  by  courts  of 
justice.  8  DalL  St.  Laws  210.    The  object  of  the  provision  was, 
that  the  lands  applied  for  being  specifically  described  in  the  warrants, 
and  so  entered -in  the  books  of  the  surveyor  of  the  district,  should  seite 
as  a  caution  to  actual  settlers  not  to  bestow  their  time  and  labor  on 
lands  previously  appropriated,  and  to  others  not  to  take  out  warrants 
for  such  lands.    If  a  warrant  has  a  special  designation,  it  will  attach 
on  those  lands,  and  is  notice  to*  all  tHe  world  ;  but  where  is  the  differ- 
ence in  principle,  when  the  appropriation  of  a  general  warrant  is  fixed 
by  an  entry  in  the  books  of  the  deputy  surveyor  of  the   district,  to 
which  all  men  have  access  ?    It  cannot  be  removed  from  thence, 
and  is  full  and  ample  notice  to  all  persons  interested.     The  pub- 
lic surveyors  are  bound  to  follow  the  directions  of  warrantees,  where 
it  is  evident  that  no  injury  is  done  to  the  state,  or  to  third  persons. 
A  wrong  legal  principle  has  therefore  been  laid  down  by  the  presiding 
judge. 

To  this  it  wafl  answ^ed  by  the  counsel  of  the  defendant  in  errw, 
that  it  was  of  the  utmost  consequence,  that  the  provisions  of  the  act 
should  be  adhered  to.  It  wab  wholly  silent,  as  to  the  owner  of  an 
indescriptive  warrant  rendering  it  special,  by  an  entry  in  the  books  of 
the  deputy ;  and  in  this  particular,  the  charge  of  the  court  was  perfect* 
ly  correct.  Besides,  if  it  is  competent  even  to  our  adversaries,  to 
gender  a  particular  matter  not  contemplated  by  the  legislature  as 
notice  in  fact  to  actual  settles,  how  can  it  operate  as  notice  to  otherB, 
who  at  a  great  distance  from  the  surveyor's  books,  pay  their  money 
to  the  state  for  new  warrants. 

2d.  If  an  indescriptive  warrant  should  be  entered  with  the  deputy 
^uiToyor,  with  special  directions  as  to  its  execution .  in  the  same  book 
^nd  before  it  ia  surveyed,  a  subsequent  warrant  specially  and  distinct- 
ly designating  the  spot  intended  by  the  directions,  should  be  put  into 
his  hands  to  bo  executed ;  can  there  be  any  hesitation  in  deciding 
which  should  be  intitled  to  preference  7  A  survey  alone  can  identify 
the  lands  under  a  vague  and  general  warrant. 

8.  The  error  assigned  was,  that  the  case  did  not  go  fairly  to  the 
jury,  under  the  charge  of  the  court.  To  the  latter,  it  belongs  to  tel 
the  jury  what  the  law  is,  but  not  to  usurp  their  jurisdiction,  in  deter- 
mining matters  of  fact.  Here  the  jury  were  charged  by  the  court, 
that  Small  made  the  first  actual  settlement  on  the  lands  in  questioD  ; 
and  that  it  did  and  ought  to  give  him  a  title  against  all  the  general  war- 
rants  issued  and  entered,  but  not  surveyed  before  his  final  settlement 
commenced  ;  and  that  the  intention  of  Small  to  settle  in  October 
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1795,  was  Baffici«ntlj  manifested  when  he  bnilt  his  cabin,  without 
considering  what  had  been  done  in  1793.  And  that  this  actual  settle- 
ment in  October  1795,  would  relate  to  the  improvement  made  with  inten- 
tion of  settlement  during  the  preceding  fall,  and  was  therefore  prefer- 
able to  the  claim  of  the  now  plaintiffs  in  error. 

A  settlement  is  a  mixed  question  of  law  and  fact.  It  is  agreed,  that 
it  must  have  a  beginning,  but  it  must  be  followed  up  ;  it  must  be  con- 
tinued from  time  to  time  according  to  existing  circumstances.  The  dead- 
ening^ of  tt  dozen  trees  gave  no  preference  in  1798,  and  the  survey  made 
for  Small  by  Kerr  in  1794,  was  unauthorized,  because  there  was  no 
settlement  to  justify  it.  An  uncovered  cabin  during  that  fall  may  be 
pronounced  one  of  the  most  equivocal  manifestations  of  an  intention 
to  settle.  Hundreds  of  such  cabins  are  to  be  met  with  in  the  woods, 
which  have  never  been  deemed  to  confer  a  title  to  the  lands.  It  is  true, 
that  in  October  1795,  Small  built  a  new  cabin  on  die  land,  and  made 
some  slight  improvements  there,  and  that  his  family  came  to  reside  in 
May  following.  But  it  is  no  less  certain,  that  the  plaintiffs  in  error 
previously  thereto  in  May  1796,  erected  their  cabin,  made  near  400 
rails,  and  deaded  an  acre  of  ground,  and  in  March  1796,  Porter  and 
his  family  removed  to  the  land,  cleared  four  or  five  acres,  and  plant- 
ed com  therein.  So  that,  not  only  the  cabin,  but  the  actual  improve- 
ments and  settlemetit  of  the  plaintiffs  in  error  preceded  those  of  the 
defendant. 

The  intentions  of  an  improver  must  be  shown  from  his  unequivocal 

acts,  not  from  his  declarations,  which  may  be  given  in  evidence  not 
for  him,  but  against  him.  If  some  certain  rules  are  not  laid  down 
and  adhered  to,  the  titles  under  the  act  of  8d  April  1798,  must  remain 
in  a  state  of  great  insecurity. 

The  court  also  erred  in  this,  that  they  gave  it  in  charge  to  the  jury, 
they  must  consider  the  controversy  as  a  dispute  between  two  actual 
settlers,  independently  of  warrant  rights  ;  which  operated  most  injurious- 
ly to  the  plaintiffs  in  error.  If  the  counsel  of  Small  had  not  thought 
very  differently,  they  would  never  have  shown  in  evidence  the  warrants 
and  surveys  of  the  Population  Company,  their  interferences  with  the 
survey  made  by  Kerr,  and  the  contract  made  with  that  company.  But 
what  we  most  chiefly  complain  of  under  this  head  of  exception,  is 
tliat  instead  of  the  courts  giving  their  direction  in  point  of  law  to  the 
jury,  and  leaving  the  facts  from  which  that  law  must  arise  to  their  de- 
eisiott,  they  determine  both  the  law  and  fact  themselves.  Settlement 
or  no  settlement  is  a  question  of  law  ;  but  the  intention  of  settling, 
and  the  acts  of  following  it  up  with  due  diligence,  on  which  it  must 
be  founded,  are  matters  of  fact  proper  for  the  consideration  of  the  jury. 

The  counsel  of  the  defendant  in  answer  hereto,  urged,  that  it  was 
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evident  this  was  a  dispute  between  actaal  settlers  merely,  provided  there 
had  been  a  settlement  began  on  either  side  prior  to  the  surveys  on  the  in- 
descriptive  warrants.  And  this  was  clearly  the  case  here.  But  if  priority 
of  survey  was  to  give  the  preference,  then  Small  was  entitled  thereto  ; 
because  he  deduced  his  claim  under  surveys  made  on  the  6th  June 
1796,  opposed  to  one  of  7th  May  1808. 

It  is  of  no  moment  what  was  the  opinion  of  the  court  on  questiona 
of  law  upon  facts  not  proved  in  evidence  upon  the  trial. 

The  president  mey  have  expressed  his  sentiments  strongly  on  the 
facts  as  proved  to  the  satisfaction  of  the  court ;  and  this  is  the  'daily 
practice  both  at  the  bar  and  on  the  bench  in  addressing  juries  :  but 
having  stated  his  ideas  of  the  facts,  he  concluded  his  charge  by  say- 
ing, '^  if  the  jury  however  think  diflferently,  and  that  Porter's  title  is 
prior  to  Small's  they  will  find  for  the  defendants. "  This  necessarily 
implies,  that  the  intention  of  either  party  as  to  making  an  immediate 
actual  settlement,  and  the  continuation  thereof  from  time  to  time, 
were  facts  submitted  to  the  decision  of  the  jury.  There  was  no  con- 
trariety of  testimony,  and  consequently  no  question  occurred  respecting 
the  credibility  of  witnesses.  The  evidence  on  both  sides  was  heard 
and  considered  by  the  court  and  jury.  When  a  judge  sums  up  the  evi- 
dence, and  speaks  of  a  fact  being  proved,  he  must  be  presupposed  to 
mean,  if  the  witnesses  who  attest  the  fact  are  worthy  of  credit ;  and  by 
reasoning  on  facts,  assuming^  them  to  be  proved,  he  does  not  invade 
the  province  of  the  jury. 

It  is  submitted  to  the  court  here,  that  admitting  the  evidence  oq 
both  sides  to  be  true,  the  prior  actual  settlement  was  clearly  shown  to 
be  in  Small.  In  the  nature  of  things,  a  settlement  cannot  be  effected 
at  once ;  it  is  composed  of  a  number  of  progressive  points.  The  great 
criterion  is,  that  the  party  shall,  when  he  commences  to  improve, 
have  an  intention  of  making  an  immediate  settlement,  as  a  means  of 
supporting  himself  and  his  family.  His  real  intent  is  to  be  collected 
from  his  expressions  as  well  as  actions.  He  must  personally  reside 
on  the  land,  which  must  be  continued  from  time  to  time,  when  existing 
circumstances  will  admit  of  it.  The  validity  of  a  settlement  does  not 
depend  on  the  extent  of  the  clearing,  or  the  produce  raised  from  it, 
but  on  the  anhno  residendi :  and  when  this  intent  is  fully  ascertain- 
ed, the  title  will  be  carried  back  by  relation  to  the  first  act,  however 
slight  or  slender  it  may  be  deemed  standing  alone.  Judging  by  these 
rules,  the  court's  deductions  from  the  whole  evidence,  that  Small  had 
the  first  actual  settlement  on  the  lands  in  dispute,   where  manifestly 

correct. 

He  began  to  improve  by  making  a  small  deadening  in  1798,  erect- 
ed a  cabin  in  1794,  and  obtained  a  survey  by  a  regular  oficer ; 
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bailt  a  new  cabin  in  1795,  clears  and  fences  a  half  acre,  and  sows 
timothy  seed,  staying  out  there  some  weeks.  At  this  time  he  is  so- 
licited to  sell  his  claim,  which  he  utterly  refused  to  do,  and  repeatedly 
declares  his  unequivocal  intention  to  make  a  permanent  settlement. 
He  returned  in  the  spring  of  1796,  added  to  his  clearing,  sowed  and 
planted.  In  the  course  of  that  summer  he  and  his  wife  fell  sick,  but 
iu  the  month  of  October  1796,  he  brought  her  out  upon  the  land, 
himself  in  a  week  and  emaciated  state,  and  he  has  continued  to  reside 
there  ever  since.* 

Small  first  added  his  labours  to  the  soil,  and  violated  no  man's 
claims.  His  cabin  was  first  built,  and  Wright  must  have  known  of 
his  survey  from  his  requisition  to  the  surveyor  of  the  district.  His 
possession  was  more  continued  than  that  of  his  adversaries.  He  neith- 
er resided  on  another  farm,  nor  went  jnto  the  settled  country  to  ear- 
ly on  his  trade. 

When  the  claims  of  the  contending  ^parties  are  fairly  contrasted,  it 
18  apprehended  that  there  will  be  little  difficulty  in  asserting,  that  the 
▼erdict  given  for  the  plaintifi*  below,  was  strictly  agreeable  to  the  right 
and  justice  of  the  case. 

Tilghman,  C.  J.  delivered  Ijie  opinion  of  the  court.  This  cause  is 
brought  before  us,  on  a  writ  of  error  to  the  Court  of  Common  Pleas 
of  Mercer  county.  The  bill  of  exceptions  contains  a  Ipng  detail  of 
evidence,  after  which  is  inserted  the  charge  of  the  president  to  the 
jury ;  which  the  plaintiffs  in  error  allege  to  be  erroneous  in  several  par-* 
ticulars. 

The  land  in  dispute,  lies  N.  W.  of  the  river  Ohio.  The  defendant 
in  error,  who  was  the  plaintiff  below,  claimed  under  a  warrant,  and 
also  under  a  settlement  right.  The  plaintiffs  in  error  claimed  under 
a  warrant  which  contained  a  vague  description,  and  was  laid  upon 
land  different  from  that  which  the  warrant  called  for.  At  the  time  of 
entering  this  warrant  in  the  book  of  the  deputy  surveyor,  a  special 
entry  was  made,  describing  the  place  intended  to  be  surveyed. 

It  was  contended  by  the  defendants  below,  that  the  special  entry 
was  notice  to  all  the  world,  and  amounted  in  law  to  an  appropriation 
of  the  land  intended  to  be  surveyed.  The  president  declared  in  his 
charge,  that  the  nature  of  the  warrant  could  not  be  altered  by  a  special 
entry,  and  that  there  was  no  appropriation  of  the  land  before  survey. 
This  is  the  fijrst  alleged  error. 

The  warrant  issued  under  the  act  of  8d  April  1792,  entitled  ''an  act 
for  the  sale  of  the  vacant  lands  within  this  Commonwealth.'^  The  third 
flection  directs,  that  the  warrant  should  contain  a  particular  description 
of  the  land  applied  for  ;  and  by  the  fourth  section,  the  deputy  survey- 
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or,  who  should  receive  any  warrant,  was  required  to  make  a  fair  and 
clear  entry  of  it  in  a  book  to  be  provided  for  that  purpose,  in  order 
that  all  persons  who  apply  for  lands,  raay  be  informed  of  the  warrant 
which  have  been  issued.  It  was  the  duty  of  every  person  who  applied 
for  a  warrant,  to  give  a  particular  description  of  the  land  ;  and  if  this 
was  omitted,  it  could  not  be  supplied  by  an  entry  in  the  book  of  the 
deputy  surveyor.  The  law  directs  no  entry  of  any  thing  but  the  war- 
rant, and  if  an  entry  not  authorized  by  law  is  made,  nobody  is  bound 
to  take  notice  of  it.  This  court  are  therefore  of  opinion ,  that  there 
is  no  error  in  the  judge's  charge  on  that  point. 

There  is  only  one  other  assignment  of  error,  of  which  we  think  it 
necessary  to  take  notice.  It  is  this ;  that  the  president  told  the  jury, 
hat  John  Small's  actual  settlement  in  1795,  ^^  will  relate  to  his  im- 
provement in  1794." 

As  some  difference  seems  to  prevail  among  the  gentlemen  of  the 
bar,  respecting  former  decisions  of  judges  of  thia  court,  sitting  at  Nisi 
Prius  and  in  Circuit  Courts,  we  think  proper  to  express  our  sentiments 
explicitly  on  the  subject  in  question.  If  an  improvement  is  begun 
with  an  intent  to  make  an  immediate  settlement,  and  prosecuted  with 
due  diligence,  till  a  settlement  is  comffleted,  the  title  relates  to  the 
commencement  of  the  improvement.  It  is  essential  that  there  should 
be  an  intention  of  immediate  settlement.  An  improvement  made  with 
^  view  of  appropriating  land  for  the  purpose  of  sale,  or  of  future  set- 
tlement, is  of  no  avail.  The  intent  must  be  collected  from  the  con- 
duct of  the  person.  If  a  small  improvement  is  commenced,  and  a 
considerable  delay  takes  place  before  there  is  any  residence,  it  lies  on 
the  improver  to  account  for  it  in  a  reasonable  manner.  Much  will 
depend  on  the  situation  of  the  country,  with  respect  to  danger  from 
an  enemy,  the  difficulty  or  facility  of  procuring  provisions,  the  health 
of  the  improver  and  his  family,  and  a  variety  of  circumstances,  which 
must  be  judged  of,  as  they  are  brought  forward.  It  appears  to  us, 
that  the  president  of  the  Court  of  Common  Pleas,  ought  to  have  stated 
the  law  in  this  manner  to  the  jury,  and  that  he  went  too  far  in  decid- 
ing, that  the  title  of  the  plaintiff  below  commenced  in  1794.  Wheth- 
er it  commenced  then,  depended  on  his  intent  at  the  time  he  made  his 
little  improvement  in  that  year,  and  on  the  reasonableness  of  the  causes 
allege  for  the  delay  of  residence.  Of  these  things  the  juiy  should 
have  been  directed  to  judge ;  and  they  should  have  been  told,  that  ac- 
cording to  their  opinion  on  these  points,  the  settlemeilt  would  com- 
mence  in  1794  or  not.  It  is  true,  that  the  president  in  the  conclu- 
sion of  his  charge  told  the  jury,  that  if  they  thought  differently  from 
him,  they  might  find  differently.  But  having  told  them  what  the  law 
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was,  it  became   their  daty  to  take  it  8o,  and  not  to  differ  from  him  ; 
because  the  court  are  to  decide  the  law,  and  the  jury  the  fact. 

We  are  therefore  of  opinion,  that  the  judgment  of  the  Court  of 
Common  Pleas  be  reversed,  and  a  venirefadas  de  novo  be  awarded 
Concerning  the  merits  of  the  cause,  we  think  it  improper  to  express, 
any  opinion. 


■♦♦' 


Lessee  of  Jonathan  Joitbs  against  William  Anderson  and  Mat- 
thew Anderson. 

The  adTene  posaession  of  an  actual  settler,  within  the  dme  aUowed  to  the  warrantee  to 
make  his  settlement  is  Uf90  faUo,  a  prevention.  The  entry  of  an  actual  settler  is  not 
congeable  on  a  supposed  de»ult  without  a  vacating  warrant  or  application,  which  must 
be  taken  out  before  suit  brought,  otherwise  they  cannet  be  admitted  in  eridenoe  on 
the  trial. 

Appeal  from  the  decision  of  the  Circuit  Court  of  Mercer  county. 
The  cause  was  tried  before  the  chief  Justice  on  the  3d  October  1807. 

The  plaintiff  claimed  under  a  warrant  in  the  name  of  his  lessor  for 
400  acres  of  land,  north  and  west  of  the  river  Ohio,  on  the  waters  of 
Big  Beaver  creek,  dated  21st  April  1794  ;  upon  which  a  survey  was 
made  of  400  acres  and  16  perches  by  Benjamin  Stokely,  deputy  sur- 
veyor, on  the  25th  May  1795,  including  the  lands  in  question.  He 
further  gave  in  evidence,  that  William  McMillan  had  built  a  cabin  ou 
the  land  in  May  1796,  as  an  actual  settler,  and  that  a  possession  ad« 
verse  to  the  warrant  right  had  continued  ever  since  ;  but  he  gave  no 
evidence  of  any  entry  or  claim  by  his  lessor,  or  any  other  person^ 
made  of  the  defendants  or  those  under  whom  they  held^  until  the  com- 
mencement of  this  ejectment  on  the  15th  February  1802  ;  or  that  any 
force  or  threats  were  used,  which  might  deter  or  prevent  them  from 
making  an  actual  settlement  on  the  land. 

The  defendants  offered  in  evidence  an  application  without  date,  (but 
which  was  agreed  to  have  been  made  after  1802,)  in  the  name  of 
William  Anderson,  for  a  vacating  warrant,  accompanied  by  affidavits, 
that  the  settlement  was  commenced  in  May  1796,  interest  to  be  com- 
puted from  the  1st  May  1796  ;  and  likewise  offered  to  prove,  that  the 
settlement  had  begun  in  1795,  and  was  prosecuted  in  1796.  But  the 
chief  justice  rejected  them  ;  because  the  intention  of  the  act  of  8d 
April  1804,  (  6  St.  Laws  511,)  evidently  was,  to  put  the  application 
for  a  vacating  warrant  on  the  same  footing  with  the  vacating  warrant 
itself ;  and  inasmuch  as  the  latter  could  not  be  given  in  evidence  if  ob- 
tained after  the  suit  brought,  neither  could  the  former  be  received. 
And  as  to  the  second  point,  it  had  often  been  decided,  that  a  party 
having  fixed  the  commencement  of  his  improvement  by  his  application 
to  the  land  office,  was  concluded  thereby,  and  could  not  afterwards  be 
permitted  to  cany  it  further  back. 
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The  chief  justice  charged  the  jury,  that  as  the  defendants,  or  those 
under  whom  they  claimed  had  entered  into  possession  of  the  premises 
within  the  time  allowed  by  law  for  the  making  of  his  settlement,  and 
had  obtained  no  vacating  warrant  or  entered  an  application  in  lieu 
thereof,  previous  to  the  commencement  of  the  suit,  the  plaintiff  was 
entitled  to  recover ;  but  the  jury  found  for  the  defendants.  On  mo- 
tion, a  new  trial  was  awarded  ;  and  thereupon  this  appeal  was  brought. 

Messrs.  S.  B.  Foster  and  A.  W.  Foster,  now  argued  in  support  of 
the  appeal.  We  wish  not  to  unhinge  any  decision  of  the  Supreme 
Court,  nor  any  point  fairly  deducible  from  their  decisions.  But  the 
opinion  of  any  single  judge  is  examinable,  and  even  of  the  court  col- 
lectively, when  their  resolutions  did  not  proceed  on  the  very  point  be- 
fore them.  Two  sets  of  purchasers  were  contemplated  by  the  act  of 
Sd  April  1792,  3  St.  Laws  209.  But  the  law  regarded  more  the  set- 
tlement of  the  country,  than  the  payment  of  money  into  the  state  cof- 
fers. It  was  intended  that  the  law  should  carry  itself  through,  by  its 
own  operation.  Under  the  9th  section  in  default  of  actual  settlement 
and  residence  by  warrantees,  new  warrants  might  be  granted  to  other 
actual  settlers.  And  under  the  10th  section  actual  sellers  no  apply- 
ing for  warrants  for  ten  years,  other  warrants  might  issue.  The  words 
of  the  law  are  direct  and  plain,  that  the  commonwealth  might  lawfully 
issue  new  warrants  to  other  actual  settlers  which  evidently  implys  a 
right  in  them  to  take  possession,  on  the  default  of  warrantees.  But 
all  doubt  is  removed  by  the  2d  section  of  the  act  of  22d  April  1794, 
8  Dall.  St.  Laws  591,  which  provides,  that  no  warrant  should  issue  af- 
ter 15  June  then  next,  ^'  except  in  favor  of  persons  claiming  the  same 
by  virtue  of  some  settlement  and  improvement  being  made  thereupon." 

It  will  not  be  denied,  that^a  plaintiff  in  ejectment  can  only  succeed  by 
the  goodness  of  his  own  title.  How  then  has  this  plaintiff  entitled 
himself  7  The  actual  settlement  and  i*esidence  on  these  lands,  was  a 
condition  precedent  on  the  part  of  Jones,  before  his  complete  title  ves- 
ted. 

If  the  condition  was  subsequent,  the  proviso  in  the  9th  section  was 
wholly  unnecessary.    . 

Conditions  precedent,  must  be  strictly  performed,  to  make  the  state 
vest ;  and  though  become  impossible  even  by  the  act  of  Qod,  the  estate 
will  not  vest.  4  Dall.  242.  If  one  contract,  he  must  do  what  in  him 
lies,  to  perform  his  contract ;  and  nothing  else  will  excuse  him.  Instead 
of  showing  force  or  threats  made  use  of  by  the  defendants,  or  those 
under  whom  they  claim,  detering  Jones  from  making  his  settlement 
and  residence,  it  is  not  insinuated,  that  he  ever  made  any  demand  of 
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any  of  them,  or  set  up  any  claim  thereto,  until  he  brought  this  eject- 
ment. The  law  might  have  been  in  his  favor,  if  he  had  commenced 
his  suit,  while  he  had  right  in  him  to  the  exclusive  possession.  Sut 
that  time  is  long  past.  The  proviso  in  the  9th  section  of  the  act  of 
8d  April  1792,  only  goes  to  a  prevention  by  force  of  arms  of  the  ene- 
mies of  the  United  States  and  not  of  individuals.  But  if  the  latter 
should  be  held  to  be  within  the  meaning  of  the  legislature,  it  surely 
ought  to  be  fully  proved,  and  submitted  as  a  fact  to  be  judged  of  by 
the  jury,  whether  the  warrantee  was  really  ocstructed  and  deterred 
from  taking  possession.  There  can  be  no  privity  between  the  actual 
settler  and  warrantee,  so  as  to  make  the  settlement  and  residence  of 
the  former  enure  to  the  benefit  of  the  latter. 

Judge  Washington  asserted  in  Heidekopper  v.  Douglass,  that  a 
settler  might  enter  on  lands  granted  by  warrant,  where  the  conditions 
of  actual  settlement  and  residence  had  not  been  complied  with,  with- 
out taking  out  a  vacating  warrant.  But  admitting  that  the  entry  of 
the  defendants  was  illegal  in  the  first  instance,  the  defect  was  cured 
by  the  provisions  of  the  act  of  3d  April  1804.  6  St.  Laws  511.  It  is 
admitted  to  have  been  decided  in  the  state  Circuit  Courts,  that  the 
commonwealth  only  could  take  advantage  of  the  condition  broken. 
But  here  there  was  no  estate  to  forfeit,  the  interest  of  the  war- 
rantee being  wholly  extingaished  and  gone.  In  construing  a  law,  the 
pre-existing  mischief  and  remedy  are  to  be  duly  considered.  It  was 
well  known,  that  a  multitude  of  suits  had  been  brought  by  warrantees, 
and  the  legislature  was  not  ignorant  of  the  opinions  delivered  in  courts 
of  justice,  as  to  entries  for  conditions  broken.  The  law  was  there- 
fore intended  to  prevent  litigation  and  circuity  of  action,  though  the 
words  of  it  are  not  closely  logical.  The  applications  of  actual  settlers 
are  made  equivalent  to  vacating  warrants  on  the  trial  of  all  suits  be- 
tween warrantees  and  actual  settlers,  brought  or  to  be  brought.  The 
expressions  refer  to  all  cases  of  application  made  before  the  trial  of 
the  suits,  and  the  expressions,  that  the  actual  settler  shall  be  permit- 
ten  to  plead  and  make  proof  of  his  improvement  and  residence,  as 
fully  and  with  equal  force  and  effect  as  if  such  settler  had  obtained  a 
vacating  warrant,'^  clearly  show,  that  actual  settlers  shall  be.  allowed 
to  go  into  a  full  defence,  when  they  have  entered  their  applications. 
It  is  a  substantive  independent  clause  in  their  favor ;  but  the  construc- 
tion set  up  on  the  part  of  the  plaintiff  defeats  the  plain  meaning  of 
the  law*  It  was  objected  on  the  trial,  that  our  construction  changes 
the  rules  of  evidence.  But  an  alteration  of  the  law  necessarily  must 
vary  those  rules.  It  was  further  said,  that  we  place  a  person  with- 
out a  warrant  in  a  better  situation,  than  if  he  had  a  warrant.  It  is 
not  so.    Both  are  placed  on  the  same  footing.     The  privilege  of  a 
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full  defence  is  given  to  the  party  as  an  actual  settler ;  and  the  words 
are,  ^^  on  the  trial  of  all  suits  brought  or  to  be  brought  y^  <fec. 

Messrs  Semple  and  Baldwin  answered  on  the  part  of  the  plaintiff. 
We  have  been  tanght  to  consider  the  adjudications  of  this  court,  after 
mature  consideration^  as  binding  and  conclusive  on  the  questions  de- 
termined by  them.  Repeated  decisions  of  the  judges  of  this  court,  at 
Nisi  Pruis,  in  the  Circuit  Courts  and  in  Bank,  have  fully  established 
the  principle,  that  a  warrantee  is  legally  entitled  to  two  years  after 
the  ratification  of  general  Wayne's  treaty  with  the  Indians,  which 
took  place  on  the  23d  December  1797,  in  order  to  make  his  settle- 
ment, and  that  no  other  person  could  lawfully  enter  upon  lands  so 
granted.  Here  the  defendants,  or  those  under  whom  they  hold, 
illegally  took  possession  of  the  premises  in  May  1796,  and  withheld 
them  from  Jones,  and  it  has  been  gravely  contended,  that  their  tortious 
entry  is  mellowed  into  right!  If  it  was  even  admitted,  that  actual 
settlers  might  enter  for  the  condition  broken  by  the  warrantees,  on  their 
default,  this  is  not  that  case  ;  because  the  warrantee  was  in  no  de- 
fault until  the  23d  December  1797,  when  Indian  hostilities  had  ceased, 
and  peace  was  established.  But  the  law  is  not  so.  The  only  season- 
able construction  which  can  be  put  on  the  words  of  the  9  th  section  of 
the  act  of  the  8d  April  1792,  of  granting  warrants  to  other  actual 
settlers,  is  to  other  persons  who  should  be  desirous  of  becoming  actual 
settlers ;  and  so  have  been  the  decisions.  Why  was  the  mode  of  for- 
feiture prescribed  by  the  legislature  on  the  defaults  of  warrantee,  if 
individuals  could  assume  to  themselves  the  right  of  judging  in  those 
instances  wherein  they  were  immediately  interested  ?  It  is  true,  the 
act  of  22d  April  1794,  waa  intended  to  favor  settlers  in  general,  but 
not  to  effect  the  rights  which  grew  out  of  the  act  of  April  1792.  The 
4th  section  of  the  law  of  2d  April  1802,  shut  up  the  land  office  as  to 
granting  new  warrants  for  lands,  for  which  warrants  had  before  issued, 
with  certain  provisions.  5  St.  Laws  159. 

The  actual  settler,  who  has  unlawfully  taken  possession  of  lands 
paid  for  by  the  warrantee,  before  any  default  made  by  him,  offends 
against  every  principle  of  moral  rectitude,  when  he  urges  his  own 
injustice  as  a  bar  to  the  warrantee's  recovery.  His  adverse  possession 
is  ip^o  facto  a  prevention  of  the  warrantee  from  fulfilling  the  con- 
ditions of  his  grant.  A  demand  of  him  to  deliver  up  possession 
would  be  an  idle  ceremony,  unattended  with  any  good  effects,  perhaps 
followed  by  a  breach  of  the  peace.     The  ravages  of  an  Indian  enemj 
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are  evanescent ;  bat  the  adherence  of  an  actual  settler  to  &e  soil  is 
permanent  and   continued. 

The  act  of  3d  April  1804,  will  not  aid  the  defendants.     This  very 
point  was  determined  in  the  same  manner  by  Mr.  Justice  Teates,  at  a 
Circuit  Court  in  Beaver  county,  in  September  1806.     The  observations 
of  the  chief  justice  when  this  point  was  argued  on  the  trial,  are  unan- 
swerable.    ^^The  main  object  of  the  act  of  3d  April  1804,  was  to  give 
actual  settlers  all  the  benefit  of  a  vacating  warrant,  without  the  expense 
of  it.     For  this  purpose,  applications,  provided  they  had  been  filed 
before,  or  should  be  filed  within  two  years  after  the  passing  of  the  act, 
confer  all  the  advantages  of  a  vacating  warrant.     Having   declared 
this,  the  law  goes  on  to  say,  ^^  that  on  the  trial  of  all  suits  brought 
or  to  be  brought  between  warrantees  and  actual  settlers,  the  actual 
settlers  shall  be  permitted  to  plead  and  prove  their  improvement  and 
residence,  as  fully  and  with  equal  force  and  effect,  as  if  they  had  ob- 
tained a  vacating   warrant.  "    This   last  part  must  be  considered  as 
connected  with  the  former  part  of  the  law,  and   as  authorizing  the 
settler  to  prove  his  settlement  in  case  of  an    application,  in  the  same 
manner  as  if  he  had  obtained  a  warrant.     Unless  it  is  limited  to  this 
construction,  the  part  respecting  applications  is  useless ;  because  no  one 
would  make  an  application  if  he  could  have  all  the  benefit  of  his  set- 
tlement without  it.     Besides,  the  application  is  limited  to  two  years  ; 
and  unless  the  evidence  is  confined  to  cases  of  applications,  the  settlers 
would  have  a  stronger  case  without  an   application,   than  with  one, 
which  is  a  manifest  absurdity.    Besides,   the  construction  contended 
for  by  the  defendants,  would  make  the  legislature  guilty  of  partiality 
and  injustice,  which  I  will  not  suppose.     It  would  have  been   partial 
and  unjust  to  alter  the  general  principles  of  evidence  in  this  particular 
instance,  and  affect  suits  then  depending  by  an  ex  post  facto  law.     I 
construe  it  thus :  whether  the  suit  has  been  brought  or  shall  be  brought, 
if  your  application  is  filed,  you  shall  have   the  same  benefit,  but  not 
greater  than  if  you  had  obtained  a  warrant,  that  is  to  say,  if  your  ap- 
plication has  been  filed  before  suit  brought,  you  shall  avail  yourself  of 
it  in  this  suit ;  but  if  not  until   after  such  suit  brought,  you  shall  not 
avail  yourself  of  it  in  this  suit,  though  you  may  in   another  suit  to  be 
brought  by  jourself .    It  is  probable,  that  in  many  suits  depending  at 
the  time  the  act  was  passed,  affidavits  had  been  filed  before  the  com- 
mencement of  tbem,  by  virtue  of  the  act  of  2d  April  1802,  and  this 
consideration  throws  light  on  the  construction  of  the  law  in  question. 
This  construction  satisfies  every  part  of  the  law,  and  gives  to  the  legis- 
lature that  dignity  and  sense  of  justice  which  we  hope  will  for  ever  invest 
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them.  I  am  therefore  of  opinion,  that  the  application  and  vacating 
warranty  obtained  since  bringing  this  suit,  will  not  avail  the  defen- 
dants. Of  course,  they  stand  within  the  principle  decided  by  the  Su- 
preme Court,  in  the  case  of  the  Commonwealth  v.  Tench  Coxe,  in  the 
light  of  trespassers,   because  they  entered  before  they  had  obtained  a 

vacating  warrant." 

Yeates,  J.  delivered  the  opinion  of  himself,  and  of  Mr.  Justice 
Smith,  as  follows : 

This  is  an  appeal  from  the  decision 'of  the  Circuit  Court  of  Mercer 
county,  wherein  a  verdict  having  passed  for  the  defendants  against  the 
charge  of  the  court,  the  chief  justice  awarded  a  new  trial. 

The  merits  of  the  case  lie  within  a  narrow  compass.  A  warrant  da- 
ted 21st  April  1794,  issued  under  the  act  of  3d  April  1792,  to  the 
lessor  of  the  plaintiff,  for  400  acres  of  land,  on  the  waters  of  Big 
Beaver  creek,  upon  which  a  survey  was  duly  made  on  the  25th  May 
1795,  and  afterwards  returned,  comprehending  the  premises  in  dispute. 

In  May  1796,  a  cabin  was  built  on  this  land  by  an  actual  settler, 
adverse  to  the  warrant  right,  and  a  possession  in  consequence  thereof 
has  been  continued,  under  which  the  defendants  deduce  their  title. 
This  ejectment  was  commenced  on  the  15th  February  1802,  and  Wil- 
liam Anderson,  one  of  the  defendants,  applied  to  the  secretary  of  the 
land  o£Gice  for  a  vacating  warrant  subsequent  thereto ;  but  his  applica- 
tion was  not  permitted  to  be  read  in  evidence  to  the  jury.  No  other 
facts  were  disclosed  on  the  trial. 

The  defendants  have  objected  the  want  of  a  settlement  and  improve- 
ment on  the  part  of  Jonathan  Jones,  and  have  insisted  that  no  entiy 
or  claim  was  made  by  him  within  the  time  limited  for  making  thereof ; 
and  that  no  force  or  threats  were  used  by  the  defendants,  or  any  per- 
son under  whom  they  claim,  preventing  him  from  making  his  settle- 
ment agreeably  to  the  law.  Was  it  then  necessary  that  the  plaintiff 
should  show  this  in  evidence,  before  he  was  entitled  to  recover? 

In  the  case  of  the  Commonwealth  v.  Tench  Coxe«  the  majority  of  the 
court  declared,  that  it  did  not  lie  in  the  mouths  of  men,  who,  suppos- 
ing the  warrants  to  be  dead,  by  reason  of  the  settlements  not  being 
within  two  years  after  their  dates,  had  taken  possession  of  the  lands, 
or  a  part  thereof,  to  object  the  want  of  settlement  and  improvement 
on  the  part  of  the  warrantee.  4  Dall.  205.  So  on  the  feigned  issue 
at  Sunbury,  it  was  agreed  by  the  three  judges  then  present,  that 
if  a  person,  under  a  pretence  of  being  an  actual  settler,  shall  seat 
himself  on  lands  previously  warranted  and  surveyed,  within  the  period 
allowed  under  a  fair  construction  of  the  law,  to  the  warrantee  for  mak- 
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ing  his  settlement,  withhold  the  possession  and  obstruct  him  from 
making  his  settlement,  he  shall  derive  no  benefit  from  this  unlawful 
act.  lb,  242.  If  the  party  himself  is  the  cause,  wherefore  the  condi- 
tion cannot  be  performed,  he  shall  never  take  advantage  of  the  non- 
performance. The  same  doctrine  was  asserted  in  this  place  in  Haz- 
ard's lessee,  ^.  Lowrey,  in  September  term  1806,  and  again  recog- 
nized by  a  majority  of  this  court  in  Patterson's  lessee  v.  Cochran,  at 
the  last  term  here,  on  an  appeal  from  my  decision  in  Beaver  county. 
In  the  latter  case  the  expressions  of  the  court  are  very  strong :  ^^  A 
defendant  having  hindered  a  warrantee  from  making  a  settlement, 
shall  not  be  permitted  to  defend  himself,  because  a  settlement  has  not 
been  made.  There  are  many  cases,  in  which  it  has  been  held  contra- 
ry to  equity  and  good  conscience,  and  destructive  of  morality,  to  per* 
mit  a  defendant  in  ejectment  to  take  advantage  of  a  defect  in  the 
plaintiff's  title.  A  man  who  has  received  land  under  a  lease,  is  not 
permitted  to  controvert  the  title  of  his  lessor.  A  mortgagee  omits  to 
record  his  mortgage,  and  yet  if  one  purchases  with  notice  thereof,  he 
shall  hold  the  land  subject  to  the  mortgage.  It  would  be  an  outrage 
on  society,  a  violation  of  the  first  principles  of  sound  policy  and  good 
government,  to  permit  a  wrong  doer  to  derive  benefit  from  his  own  un- 
lawful conduct."  ^ 

We  might  reasonably  suppose,  that  after  three  decisions  on  solemn 
argument  in  Bank,  and  one  other  at  a  special  court  directed  by  the  leg- 
islature to  ascertain  the  true  construction  of  the  law  of  3d  April  1792, 
this  question  would  be  at  rest.  We  trust  it  will  be  again  revived. 
Unless  the  rule  of  stare  decises  is  adhered  to  in  the  administration  of 
justice  under  a  government  of  laws,  all  property  must  be  rendered  in- 
secure. 

If  a  warrantee  is  entitled  to  the  exclusive  possession  of  the  land  he 
has  paid  for,  a  person  withholding  the  possession  against  him,  ob- 
structs and  prevents  him  from  making  his  settlement ;  he  is  the  cause 
of  non- performance  of  the  condition.  One  must  be  little  acquainted 
with  the  secret  springs  of  the  human  heart,  and  not  conversant  in  the 
history  of  the  lands  N.  and  W.  of  the  rivers  Ohio,  Allegheny  and 
Conowango  creek,  who  would  suppose  that  on  the  requisition  of  the 
warrantee,  the  actual  settler  would  deliver  up  the  possession  of  thed. 
Can  one  solitary  instance  be  produced  of  such  obedience  to  the  laws  ? 
Can  it  be  presumeable  then  that  such  request  would  be  attended  with 
good  effects  ?  As  to  force  or  threats  being  indispensably  necessary  to 
to  be  shown  on  the  part  of  the  warrantee,  to  have  been  used  by  the  ac- 
tual settler,  the  mild  spirit  of  the  law  does  not  invite  to  adventures, 
which  would  naturally  tend  to  a  breach   of  the  public  peace.     We 
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therefore  conclude,  that  as  between  the  litigant  parties,  the  adverse 
possession  is  ipsofacto^  an  illegal  prevention. 

It  has  been  further  objected,  that  the  entry  of  the  actual  settler  was 
congeable  for  the  condition  broken.  The  contrary  doctrine  was  as- 
serted by  us,  on  full  argument,  in  Morris's  lessee  t;.  Neighman  and 
Sheiner,  4  Dall.  210,  at  the  Circuit  Court  here,  in  May  1800,  which 
was  recognized  in  the  Commonwealth  t*.  Coxe,  before  cited,  and  what 
is  now  contended  for,  is  contradicted  by  the  plain  express  words  of 
the  act  of  8d  April  1792. 

The  provision  of  the  act  of  8d  April  1804,  6  St.  Laws  511,  afford 
a  strong  legislative  construction,  that  a  vacating  warrant,  or  some  sub- 
stitute therefor,  was  necessary  in  such  a  case.  But  this  objection,  if 
even  sustainable  as  a  general  proposition,  is  not  applicable  to  the 
present  instance.  The  warrantee  was  entitled  to  a  period  of  two  years 
after  the  ratification  of  the  treaty  at  Fort  Grenville,  which  ended  on 
23d  December  1797,  wherein  he  might  make  his  settlement.  But  in- 
stead of  allowing  him  the  full  interval  of  two  years,  the  unlawful  en- 
try was  made  upon  his  lands  within  the  period  of  seventeen  months, 
by  those  under  whom  the  defendants  claim,  viz.,  in  May  1796. 

Lastly,  it  has  been  contended,  that  although  no  application  was 
filed,  or  warrant  of  default  issued  in  favor  of  the  defendants,  previous 
to  their  entry  on  the  lands  or  previous  to  the  commencement  of  this 
ejectment,  yet  it  was  offered  to  be  shown  in  evidence,  that  an  applica- 
tion for  a  vacating  wai*rant  was  filed  in  the  proper  o£Gice  for  the  land, 
by  one  of  the  defendants,  previous  to  the  trial  which  was  overruled. 
The  force  of  this  objection  depends  on  the  true  construction  of  the  1st 
section  of  the  aforesaid  act  of  8d  April  1804.  '^  Such  application  en- 
titles the  applicant  to  all  the  privileges  and  benefits,  that  an  original 
or  vacating  warrant  would  intitle  him  to  " — but  no  more. 

But  as  a  warrant  taken  out  after  the  commencement  of  this  suit 
would  not  avail  the  defendants,  neither  would  the  application  which  is 
substituted  therefor.  To  construe  it  otherwise,  we  must  drop  part  of 
the  expressions  of  the  act,  which  we  are  not  justified  in  doing  ;  and 
moreover,  we  should  detract  from  the  honor  and  justice  of  the  legisla- 
ture thereby.  We  have  not  the  smallest  hesitation  in  declaring,  that 
we  concur  with  the  chief  justice  in  the  construction  he  has  put  on  this 
section ;  and  I  will  only  add,  that  I  assigned  the  same  meaning  to  it, 
at  a  Circuit  Court  in  Beaver  county  in  September  1806,  in  Shippen's 
lessee  v.  Auchenbaugh,  upon  argument.  An  appeal  was  had  therein, 
which  was  afterwards  dismissed,  but  no  objection  was  made  to  the  de- 
cision upon  that  point. 

Upon  the  whole  we  are  fully  satisfied  that  there  is  strong  rea- 
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sonable  groandy  and  even  eertainty,  to  eonclade^  that  jofltice  has 

not  been  done  by  the  verdict  which  had  psased  in  this  caose ;  that 

the  plaintiff  is  entitled  to  a  new  trial,  and  that  the  judgment  of  the 

Circuit  Court  shonld  be  affirmed. 

New  trial  awarded. 


"♦♦■ 


Edmund  MiufrB,  plaintiff  in  error  againai  Albzandbb  CuMMmas. 

Recital  in  a  deed  by  trustees,  ihat  one  of  them  had  refased  to  intermeddle  with  the  trust, 
is  no  endenoe  of  that  fiusL    Joint-tenants  must  join  in  ^eolmttit. 

Ejectment.  Writ  of  error  to  the  Common  Pleas  of  Somerset 
county.  The  caose  was  tried  81st  August  1808 ,  when  two  bills  of 
exceptions  were  sealed  by  President  Young ,  the  substance  whereof  is 
as  follows : 

The  plaintiff  in  support  of  the  issue  on  his  part,  gave  in  evidence 
an  application  in  the  name  of  Thomas  Mitchell,  dated,  &;c.;  a  survey 
made  thereon  by  Thomas  Smith,  D.  S.  on  the,  &c.;  a  deed  poll  by  the 
said  Mitchell  to  John  Yanderen,  dated,  &;c.;  a  deed  from  the  said  Yan- 
derer  to  John  Hazlewood,  Josiah  Hewos,  Edmund  Milne  and  Samuel 
Garrigues,  in  trust,  dated,  fcc,  and  a  patent  to  the  said  gran« 
tees,  in  trust  dated,  &c.,  and  showed  in  testimony  that  the 
said  John  Hazlewood  was  dead.  He  then  offered  in  evidence 
a  deed  from  Edmund  Milne  ahd  Samuel  Garrigues,  two  of  the 
trustees,  to  John  Olarkson,  dated,  &;c.,  which  recited  that  the 
aforesaid  Josiah  Hewes  had  refused  to  intermeddle  with  the  trust, 
but  the  court  would  not  permit  the  same  to  be  given  in  evidence. 

The  plaintiff  then  contended,  that  a  right  to  one  undivided  third 
part  of  the  lands  became  vested  in  the  plaintiff,  under  the  foregoing 
deeds  on  the  death  of  Hazlewood,  that  he  was  intitled  to  recover  the 
same  in  this  suit.  But  the  court  declared  themselves  of  a  different 
opinion,  and  so  charged  the  jury.     Whereupon,  &;c. 

Mr.  S.  Riddle  for  the  plaintiff  in  error  contended,  that  as  Bewes 
would  not  sustain  the  character  of  a  trustee,  and  act  under  the  deed, 
that  the  conveyance  by  the  acting  trustees  was  valid  in  law.  But 
should  it  be  otherwise  Milne  had  a  legal  interest  in  one  undivided 
third  part  <)f  the  lands,  and  intitled  to  a  verdict  for  that  proportion  of 
the  premises. 

The  court  stopped  Mr.  Woods,  who  was  proceeding  to  argue  on  the 
part  of  the  defendant. 

There    is    no    legal    evidence,    from  which   we   can   infer  that 

Hewes  refused  to  intermeddle  with  the  trust.    On  the  contrary,  the 
Yeates,  YoL.  lY.  87 
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insertion  of  his  name  in  the  patent,  carries  with  it  a  very  different  as- 
pect. If  the  fact  really  was,  that  he  would  not  accept  the  trust,  it 
would  readily  be  susceptible  of  proof :  but  co-trustees  inserting  it  in 
their  deed,  cannot  be  received  as  evidence  of  the  fact :  because  other- 
wise a  majority  of  the  trustees  might  by  such  a  recital  remove  one  of 
their  number  from  the  trust,  at  their  mere  will  and  pleasure. 

The  deed  from  Yanderen  conveyed  no  beneficial  interest,  but  a  mere 
trust,  to  be  executed  by  all  the  grantees.  They  were  joint  tenants  of 
the  trust  estate.  In  all  real  and  mixed  actions,  joint  tenants  generally 
ought  to  join  ;  for  they  have  but  one  joint  title  and  one  freehold.  Go. 
Dit.  189,  a,  195  b.  They  must  join  in  trespass,  and  other  personal  actions, 
where,  they  have  a  joint  interest ;  as  in  debt  or  avowry  for  rent.  5  Mod. 
73.  Joint  tenants  are  seized  per  my  and  per  tout  of  the  whole  land 
and  none  of  them  have  an  exclusive  interest  therein.  And  if  one  joint 
tenant  be  sued,  he  may  plead,  that  he  holds  jointly  with  such  a  one, 
who  is  alive  and  not  named.  Com.  Dig.  Abatement.  F.  4.  E.  9.  It 
follows,  that  the  Court  of  Common  Pleas  were  right  in  their  decisions 
upon  both  points,  and  their  judgment  must  be  a£Girmed.  See  5  Espin. 
Bep.  151.  S.  C.  5  East  491. 

I  hare  thus  far,  faithfollj  reported  the  several  decisions  in  the  Supreme  Court,  smce  I 
eanM  on  iha  bench  in  April  1791.  Hr.  Binney  having  begun  to  publish  his  reports, 
^chiefly  ai  cases  in  the  Eastern  District,  I  do  not  feel  the  same  necessity  of  reporting 
the  ie8o]ution£  in  that  district,  as  formerly  appeared  to  me.  But  I  shall  proceed  in  re- 
porting the  decisions  in  the  other  districts ;  while  I  have  leisure  for  so  doing. 


NoTK. — ^Host  of  the  cases  in  the  author's  manuscript,  within  the  period  of  this  volume, 
-having  been  reported  \n.  the  first  and  second  volumes  of  Mr.  Binney^s  Reports,  such  cues 
only,  as  are  not  contained  in  Mr.  Bmney*s  work  are  now  offered  to  the  public 
AH  the  subsequent  cases,  one  of  little  importance  excepted,  having  been  already  pub- 
lished, it  becomes  expedient  to  dose  these  reports  with  the  September  Tenn  of  the 
Western  District  1808.  Bditob. 
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ACCOUNT  RENDER.    ACTION  OF, 

Paob 

No  rale  or  practice  of  Supreme  Court  establiBhes  when  the  exoeptionB  to  a  report  of 
auditors  in  account  render  shall  be  filed ;  but  those  exceptions  regularly  should  be 
taken  before  the  auditors,  and  returned  with  the  writ  868 

The  report  of  auditors  in  account  render  must  state  a  special  account.  614 

ACTION  IN  GENERAL ;  JOINDER,  IN,  CONSOLIDATION, 

Husband  must  be  joined  in  suits  brought  for  an  injury  done  to  his  wife.  127 

Five  suits  on  bonds  consolidated  mto  three,  on  obligations.  128 

Slander,  accompanied  by  a  tortious  act,  is  joinable  therewith  in  one  oonnt  ^23 

A  suit  may  lie  by  an  indorser  against  his  indorsee,  upon  a  special  guaranty^  486 

Action  for  money  had  and  recdved,  will  not  lie  against  a  sheriff  for  improperly  paying 
over  money,  while  his  vendee  who  would  rescind  the  contract  holds  the  title  of  the 
lands.  489 

A  Pennsylvania  claimant  cannot  maintain  a  suit  against  the  commonweal^  for  compen- 
sation for  lands,  until  the  commissioners  have  signed  a  certificate  to  the  Connecticut 
claimant.  498 

Action  of  malicious  prosecution  will  lie,  after  a  criminal  prosecution  begun,  though  no 
indictment  has  been  presented.  607 

A  creditor  is  not  bond  to  sue  on  a  bond  when  the  same  becomes  due,  under  the  penalty 
of  losing  the  surety  therein.  618 

Joint  tenants  must  join  in  ejectment  677 

ACTS  OF  ASSEHBLT. 

A  recognizance  of  bail,  when  the  party  was  fixed  for  the  debt  in  his  life-time,  is  entitled 
to  a  preference  over  bond  and  simple  contract  debts,  within  the  act  of  16th  April 
1794.  98 

The  act  of 'Sd  April  1804,  respecting  streets  and  alleys  in  the  Northern  liberties  and 
Southwark,  alters  and  supplies  the  act  of  6th  April  1802 ;  that  the  same  shall  not  be 
deemed  highways  before  compensation  is  made  to  the  owner  of  the  ground.        133 

Qu.  whether  a  patent  granted  to  the  mayor,  &c  of  Philadelphia  in  trust  for  the  inter- 
ment of  strangers,  be  valid  under  the  act  of  assembly  of  8th  April  1786  ?  272 
— adjudged  to  be  valid.         •  879 

Semb.  That  the  clause  in  the  act  of  6th  April  1802,  that  improvements  shall  be  noted 
is  only  directory.  872 

Construction  of  msolvent  act  of  4th  April,  1798.  888 

No  proceedings  can  be  pursued  under  a  repealed  statute,  though  begun  before  the  re- 
peal, unless  by  a  spedal  clause  in  the  repealing  act  892 

579 
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The  proviso  in  the  let  seotion  of  the  Ghesnat  hill  and  Sprioghouse  turnpike  act  of  17th 
tfaroh  1806,  that  toll  shallnot  be  demanded  of  a  person  "  when  passing  from  one  part 
of  his  farm  to  the  other  along  the  road,  **  extends  not  to  farms  detached  from  each 
other.  416 

ACTS  OF  PARLIAMENT— STATUTES. 

The  statutes  of  Westm.  2.  ISEdw.  1  c.  11.  and  1  Bioh.  2.  c.  12,  conoeming  escapes,  ex- 
tend  to  Pennsjlvania.  47 

A  statute  cannot  be  repealed  bj  non-user.  181 

The  6th  section  of  the  aet  of  congress  of  8d  March  1797,  direetiBg  that  **  debts  due  to 
the  United  States,  shall  be  first  satisfied,'*  does  not  extend  to  cases  where  a  partioilar 
state  has  a  lie.  251 

The  certificate  of  a  judge  authenticating  a  Judgment  in  another  state,  needs  no  stamp 
under  the  act  of  congress  of  9th  July  1797,  and  should  be  read  in  evidence.     896 

ACTUAL  SETTLEMENT.  (See  Land.)  ADMINISTRATOBa  (See  Executors.) 

Administrator  cannot  agree  to  a  levy  by  sheriff  on  part  of  a  tract  of  land,  since  the  act  of 
1706,  nor  since  the  act  of  March  1 806.  448 

Executors  or  administrators  cannot  vary  the  rights  of  creditors  Jas  to  their  shares  of  the 
assets.  '  479 

ADMIRALTY. 

The  jurisdiction  of  the  admiralty  is  confined  to  offences  on  the  high  sea.  126 

AGENT. 

If  a  surrey  is  fairly  made  without  the  application  of  the  owner,  the  surveyor  acts'ss 
his  agents,  and  his  acts  are  binding  On  him.  107 

The  dedarations  of  an  agent  may  be  given  in  evidence  to  corroborate  or  discredit  other 
declarations  which  have  been  proved :  but  what  he  has  said ,  not  acting  in  his  agency 
i»innot  be  received  to  establish  any  indisndent  fact.  446 

AGREEMENT  CONTRACT.  (See  Deed.  Na  6.) 

The  court  will  not  lend  its  aid  to  enforce  a  contract  between  a  foreigner  and  a  citizen, 
whereby  vessels  are  bought  and  equipped,  registered  and  navigated  in  the  name  of  the 
latter  and  for  the  use  of  the  former  in  violation  of  the  laws  of  the  U.  8. ;  24 

Courts  of  justice  will  not  enforce  illegal  oontraets,  or  such  as  oonti»veDe  the  principles 
of  public  naitioaal  TpcXuaj ;  and  therefore  will  not  ud  an  agreement  for  the  Sale  of  hinds 
uneer  the  Connecticut  tide,  adverse  to  this  state,  made  after  the  intnudon  act  passed 
on  the  11th  AprU  1796.  84 

AMENDMENT,  JEOFAIL 

The  court  will  not  amend  the  verdict  of  the  jury,  unless  on  sure  grounds.  Nor  will 
they  amend  the  damages  laid  m  the  plamtift^s  declaration  after  verdict^  without  send- 
ing the  cause  to  a  new  trial.  1 

Capias  issued  hgainst  two  partners,  one  is  taken,  and  the  other  returned  N.  B.  L  A 
general  narr.  is  filed  against  both  as  on  a  joint  contract,  pleas  in  bar  put  in,  the 
suit  referred  and  exception  taken  to  the  report  on  its  merits,  the  informality  in  the 
declaration  is  cured.  129 

Summons  against  two  not  served  as  to  one,  and  as  to  the  other  who  appeared,  removed 
by  hob.  cor.  into  the  Circuit  Court ;  narr,  against  him  only  who  appeared,  and  pleas 
in  bar  put  in ;  the  jury  were  sworn  as  to  both  defendants.  Held  to  be  aided  by  the 
verdict.  1^ 

Erroneous  teste  of  a  fi.  fa.  by  derk,  tho'  executed,  is  amendable.  186 

Teste  and  return  days  of^  fa,  executed  amended  by  the/>rae^.  206 

The  court  will  not  permit  the  plaintiff  to  enter  his  replication  and  join  the  issuee  ante 

the  arbitration  act,  after  the  jury  are  sworn,  without  the  consent  of  the  detodant. 

347 
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The  court  will  permit  a  plaintiif  to  amend  his  narr,  thoagh  under  a  rule  for  trial  or  ntm 
priM ;  but  not  for  the  purpoeea  of  delay,  or  to  vary  the  nature  of  his  daimi  under  the 
arbitration  act  868 

A  defendant  being  a  freeholder,  and  craving  stay  of  ezeoation  after  Judgment,  aids  an 
error  in  the  service  of  the  summons.  Semb.  878 

Inquisition  oU  a  writ  of  mquiry,  amendabkb  871 

The  statutes  of  Jet^aile  cure  enon  in  form,  when  the  defendant  pleads  in  chief  and  a 
trial  has  been  had  on  the  merits.  420 

Many  faults  in  pleading  are  cured  by  verdict  If  a  declaration  contains  a  substantive 
causeofaction,  It  mllbeaided  tiio*  informal  423 

Where  the  substantial  merits  of  a  case  have  been  tried  on  a  feigned  issue,  the  court  will 
amend  a  clerical  error,  though  error  brought.  479 

An  amendment  will  not  be  granted,  which  dves  the  plaintli|(  a  new  substsntive  ground 
of  action,  and  takes  from  defendant  Uie  right  of  pleading  tiie  act  of  limitations.    607 

Where  a  judgment  of  the  Common  Fleas  has  been  reversed  on  error,  but  the  record  not 
remitted,  nor  a  ven.  fa*  denavo  awarded ,  and  there  has  been  a  trial  on  the  merits  in 
G.  B.  tiie  court  will  order  those  rules  to  be  entered  nunc  pro  tune  to  support  the  verdict. 

617 

If  there  are  more  than  four  days  between  the  date  of  the  Ju8tioe*s  warrant  and  return, 
in  proceedings  between  landlord  and  tenent,  it  is  cured  by  the  tenants  appearance,  and 
maidng  defence.  628 

Eeoognizanoe  of  baH  in  error,  amended  after  judgment  ai&rmed.  669 

APPEAL. 

Where  a  pohit  has  been  determined  by  the  Circuit  Court,  it  can  only  come  before  the 
Supreme  Court  in  Bank,  upon  appeal  184 

An  appeal  from  the  Circuit  Court  will  be  recdved,  tho*  the  record  be  not  filed  until  the 
first  day  of  the  term,  after  the  court  have  risen,  if  reasonable  efforts  have  been  made 
to  file  it  in  due  time.  284 

Becord  on  appeal  firom  the  Circuit  Court  filed  in  the  afternoon  of  the  first  day  of  the 
term.     Appeal  dismissed.  240 

The  prooeedings  on  appeal  from  the  CSrouit  Court  may  be  filed  on  the  first  day  of 
the  term  in  bank  before  the  court  has  begun  to  sit,  but  not  after,  unless  on  spec- 
ial grounds.  611 

Where  ani^peal  from  the  Circuit  Court  is  given  to  the  next  term,  it  means  the  term  af- 
.    ter  the  teimination  of  the  Circuit  Court  612 

Agreement  to  areue  a  case  before  the  Judges  of  the  Circuit  Court  and  their  ophxion  to  be 
condudve,  if  Sie  agreement  should  come  on  before  one  Judge  of  Uie  Circuit  Court  by 
mutual  consent,  upon  a  diange  of  the  judiciary  system,  no  appeal  will  lie  to  the  Su- 
preme Court,  from  the  decision  of  such  single  judge.  661 

ARBITBATION.  AWABD.    (See  Beferees.) 

To  impeach  an  award  for  mistake,  the  party  must  make  out  a  dear  case.  The  court  will 
not  examine  the  referees  as  to  the  minutisB  of  a  disputed  account  248 

Awards  may  be  set  adde  for  error  in  law,  or  manifest  error  hi  feot  466 

ASSETS.    (See  Administrator.  Executor.) 

ASSIGNMENT. 

In  a  suit  on  a  bond  assigned,  an  interposing  equity  between  an  obligee  and  his  assignee 
cannot  be  tried,  where  there  has  been  no  fraud,  and  the  debt  is  justly  due.  871 

ASTUMPSrr.  ACTIONS  ON  THE  CASE. 

Anything  may  be  given  in  evidence  to  show  that  the  plaintiif  has  no  right  to  recover, 
and  even  a  general  release,  under  the  plea  of  non-aasumpdt  849 

Indebitatus  assumpsit  lies  on  an  express  as  well  as  an  implied  promise,  lAid  where  it  is 
executed.  But  where  it  is  executory,  special  assumpsit  is  the  proper  form  of  action. 

868 

On  a  plea  of  non  anumpni  to  an  inauntU  eomputasBeL  evidence  cannot  be  recdved  that 
the  defendant  entered  into  agreement  with  a  third  person,  trusting  to  the  accuracy 
of  books  kept  by  the  plaintiff,  in  which  he  was  misttdLcn.  866 

JnfkbitaiuB  asiumptU  will  not  lie  for  an  insurance  premium.  468 
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ATTAOHMEKT.    (See  Contempt.) 

ATTACHMENT.  FOREIGN  AND  DOMESTIC. 

In  a  foreigpi  attachment,  plaintiff  may  be  called  upon  to  show  hia  oaose  of  aotion, 
though  after  the  third  court.  6 

Where  one  has  lived  and  traded  here  for  some  years,  and  then  sails  as  supercargo 
to  the  West  Indies,  carrying  with  him  four-fifths  of  his  property  and  noakiug  a  par- 
tial assignment  of  one-fifth  for  the  benefit  of  his  creditors  here,  and  there  engages 
in  new  business,  and  is  wholly  silent  in  his  letters  about  his  return  for  nine  mon&B, 
his  property  is  subject  to  foreign  attachment,  though  he  expressed  an  intention  when 
he  sailed,  of  returning  in  twelve  or  eighteen  months  at  furthest.  241 

On  foreign  attachments  notice  of  the  execution  of  a  writ  of  inquiry,  is  put  up  in  the 
prothonotary*s  office.  261 

Foreign  attachment  set  aside,  a  judgment  having  been  obtained  for  the  demand  in 
a  sister  state,  and  an  execution  leviM  thereupon.  274 

A  share  of  bank  stock  attached,  cannot  be  transferred  on  a  judgment  in  foreign  attach- 
ment. 877 


B 

BAIL. 

A  recognizance  of  bail,  when  the  party  was  fixed  for  the  debt  in  hia  life-time,  is 
entitled  to  a  preference  over  bond  and  simple  contract  debts,  within  the  act  of  15 
April,  1794.  98 

Special  bail  may  take  up  principal  when  attending  court,  or  at  any  time  he  pleases.  128 

No  bail  in  slander  or  suit  for  libel,  unless  there  be  special  damage,  or  the  charge  be  of 
a  gross  nature.  193 

One  shall  not  be  twice  held  to  bail  for  the  same  cause  of  action,  unless  under  very  special 
circumstances.  806 

Recognizances  of  bail  do  not  bind  lands  from  their  caption,  but  from  the  judgments  on 
tcirtfada»  brought.  808 

BANKRUPTCY. 

It  is  no  objection  agunst  a  bankrupt  beine  a  witness,  that  the  names  of  his  assignees 
were  not  substituted  in  tiie  action,  on  his  obtaining  his  certificate  of  conformity. 

119 

A  ca.  8a.,  may  be  served  on  a  bankrupt  after  the  commissioners  have  signed  his  certi- 
ficate of  discharge,  and  before  it  is,  allowed  by  the  district  judge.  189 

BANK  STOCK. 

A  share  of  bank  stock  attached,  cannot  be  transferred  on  a  judgment  in  fareign  attadl. 
meut.  877 

BARON  h,  FEME. 

Husband  must  be  joined  in  suits  brought  for  an  injury  done  to  the  wife.  XVl 

BILL  OF  EXCHANGE. 

Bill  of  exchange  drawn  in  South  Carolina,  on  a  person  residing  in  any  other  of  the 
United  States,  and  protested,  the  holder  of  the  bill  is  entitied  to  10  per  cent  dam- 
ages, though  the  bill  is  not  returned  back  to  South  Carolina.  But  where  such  bill  is 
only  given  as  an  additional  security  to  a  bottomree  bond,  no  damages  are  recover- 
able. 19 

A  suit  may  lie  by  an  indoser  against  his  indorsee,  upon  a  special  guaranty.  486 

BILLS,  BONDS.    (See  Action, No. 8) 

A  bond  on  non  eti  factum^  must  generally  be  proved  by  the  subscribing  witnesses,  but  if 
they  cannot  be  had,  or  are  unable  to  prove  the  execution,  collateral  testimony  is  ad- 
missible, n 

On  the  dissolution  of  a  partnership,  one  partner  gives  a  bond  to  the  other  to  pay  off 
the  company^s  debts,  and  indemnify  him  with  surety ;  which  is  afterwards  assigned  to 
trustees  for  the  use  of  the  creditors.  HeM  on  demurrer,  that  the  bond  may  be 
well  sued  in  the  name  of  the  partner  for  the  use  of  the  creditors.  170 
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Where  a  bond  under  the  plea  of  payment  is  meant  to  be  ayoided  for  a  total  want  of 
consideration,  notice  of  the  special  matter  mast  be  given  to  the  adverse  party.    661 

BRIDGE. 

To  make  a  bridge  a  county  charge,  it  must  appear  by  the  report  of  the  yiewers,  that 
five  of  them  had  viewed  the  place,  and  that  such  bridge  was  necessary.  484 


CASE,  ACTIONS  ON  THE.    (See  Assumpsit.) 

CERTIORARI. 

A  certiorari  to  remove  a  road,  must  set  out  its  beginning  and  ending,  otherwise  it  will 
be  quashed.  488 

After  certiorari  read  and  allowed,  there  can  be  no  further  procee(Ung8  in  the  court  be- 
low.*— 660 

CITY  LOTa 

• 

By  a  general  deed  made  in  1704,  by  first  purchasers  of  6000  acres,  with  the  appurten- 
ances, city  lots  incident  thereto,  tiiough  previously  surveyed,  will  pass  together  with 
liberty  lands,  unless  a  contrary  intention  can  be  shown.  142 

COMMISSION  TO  EXAMINE  WITNESSES. 

A  oomnussion  to  examine  witnesses  in  which  parties  have  Joined,  though  the  rule  on 
which  it  was  grounded  was  not  entered  on  the  docket,  the  deposition  taken  under 
it  will  be  received  in  evidence,  the  87th  rule  of  practice  of  the  Supreme  Ck>urt  not- 
withstanding.  849 

Deposidons  taken  under  a  commission  not  received  in  evidence,  notioe  of  filing  the  in- 
terrogatories not  being  served  on  the  adverse  party  at  least  16  days  before  the  issuing 
the  commission.  429 

COMPTROLLER  GENERAL. 

Settlements  of  a  public  account,  entered  in  the  books  of  the  comptroller  general,  and 
register  general,  create  a  lien  on  all  the  real  estate  of  thQ  debtor  within  tiie  state.  6 

A  payment  by  an  auctioneer  to  the  Oomptroller  General,  is  not  valid.  It  ought  to  be 
the  state  treasurer.  207 

ooNSTmrnoN. 

A  justice  of  the  peace  commissioned  within  a  certain  district  and  county,  cannot  act 
under  his  former  appointment  upon  a  division  of  the  county,  if  he  shall  reside  in  the 
new  county,  tho'  the  district  renudns  in  it  entire.  899 

CONTEMPT. 

An  attachment  wHl  issue  against  a  member  of  congress,  for  a  contempt  in  not  attend- 
ing under  8  subpcena,  if  he  is  not  attending  congress,  or  going  to,  or  returning  from 
congress.  847 

OONTRAGT.    COURT  FOREIGN,  LEX  LOCI.    (See  Agreement) 

Foreign  attachment  set  aside,  a  judgment  having  been  obtained  for  the  demand  in  a 
sister  state,  and  an  execution  levied  thereupon.  '  274 

COVENANT. 

Where  there  is  a  oonvenant  on  the  part  of  the  grantees  to  pay  the  ground  rent  free 
and  clear  of  all  assessments,  they  are  not  allowed  to  deduct  the  same  from  the  rents 
due  to  the  ground  landlord.  386 

CREDITOR.    (See  Debtor  and  Creditors.) 

D 

DAMAGES. 

Bills  of  exchange  drawn  in  South  Carolina,  on  a  person  residing  in  any  other  part  of 
the  United  States,  and  protested,  the  holder  of  the  bill  is  entitled  to  10  per  cent  dam- 
ages, though  thfc  bill  is  not  returned  back  to  South  Carolina.    But  where  such  bill 
is  only  given  as  an  additional  security  to  a  bottomree  bond,  no  namages  are  recover- 
able.  19 
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Rule  of  estimating  damages  where  a  negro  has  heea  sold  as  a  slave,  and  afterward 
proves  to  be  a  freeman.  109 

DEBTOR  AND  CREDITOR. 

The  creditor  of  one  partner  is  entitled  to  levy  on  the  Joint  stock,  but  subject  to  the  joint 
debts  of  (he  partnership.  477 

Where  goods  leTied  have  not  been  removed  by  the  sheriff  the  creditor  loses  his  lien, 
if  suffering  them  to  remain  in  the  possession  of  the  debtor,  has  given  him  a  false 
credit.  ib 

Eecutors  snd  administrators  cannot  vary  the  rights  of  creditors  as  t  o  theirs  shares  of 
the  assets.  479 

A  creditor  is  not  bound  to  sue  on  a  bond  when  &e  same  becomes  due,  under  the  penalty 
of  losing  thesurety  therein.  618 

DECEIT. 

In  deceit,  on  the  swap  of  horses,  the  whole  transaction  should  be  received  in  evidence. 

522 
DECLARATION. 

What  counts  may  be  joined  in  the  same  declaration.  109 

If  a  declaration  contains  a  substantive  cause  of  action  it  will  be  aided,  though  infor- 
mal. 428 

DEEDa 

A  deed  without  any  consideration  expressed  in  the  body  of  it,  but  with  a  receipt  by  the 

f:r8ntor,  for  260  spede,  in  tall  of  tlie  consideration  mon^,  is  suffldent  to  pass  the 
and.  95 

A  fraudulent  deed,  though  void  against  creditors,  is  good  as  a  voluntary  deed,  between 
the  parties.  ib 

By  a  general  deed  hi  1704  to  first  purchasers  of  6000  acres,  city  lots  will  pass  as  ajE^picrfm- 
ofU.  143 

The  real  time  of  execution  of  a  deed  may  be  shown  by  parol  testimony.  When  a  deed 
is  antedated  the  burden  ofproof  of  the  time  of  its  execution  lies  on  tiie  party  claiming 
under  it  S78 

The  declarations  of  a  grantee,  after  the  execution  oi  the  deed,  that  he  had  paid  nothing 
for  it,  not  admissible  in  evidence.  Such  deed  is  good  against  the  party,  the'  void 
against  creditors.  280 

Articles  of  agreement  for  the  sale  of  lands,  whereby  it  was  agreed  that  on  payment  of 
money  at  a  future  day,  the  vendee  should  receive  a  deed,  hdd  not  sufficient  to  divest 
the  legal  estate,  though  the  words  do  grant,  bargain  and  sell,  were  inserted  therein, 
and  bonds  given  for  the  purchase  money.  295 

DEFALCATION.  SET-OFF. 

Where  there  is  a  covenant  on  the  part  of  the  grantees,  to  pay  the  ground  rent,  free  and 
clear  of  all  assessments,  they  are  not  allowed  to  deduct  the  same  ftom  the  rents  due  to 
the  ground  landlord.  886 

A  set  off  must  be  between  the  same  parties.  461 

DEMURRER  TO  EVIDENCE. 

A  special  verdict  must  find  the  facts  distinetiy ;  but  on  a  demurrer  to  evidence,  tfaa  cfvi- 
^ce  only  is  stated,  yet  if  it  be  by  parol,  and  the  eflfoct  of  it  be  doubtfhl,  all  the  liittts 
which  the  evidence  tended  to  prove,  or  which  the  jury  might  infer  from  it,  are  there- 
by admitted.  The  party  may  insist  at  the  trial  that  his  adversary  demurring  shall 
confess  such  facts  on  record :  But  if  this  is  not  done,  the  court  will  consider  every 
thing  as  admitted,  which  the  judge  who  tried  the  cause  would  have  done,  in  order  to 
oompel  a  joinder  in  demurrer.  64 

DEVISE. 

By  a  devise  to  testator*^  wife,  of  all  the  benefits  of  all  his  real  estate  until  his  diQdren 
come  of  age,  grain  growing  in  the  ground  at  the  time  of  the  testator's  deatii,  passes 
to  the  widow.  S8 

A  will  begbming  "  touching  all  my  woridly  effects,  both  real  and  personal,  I  give  as  fol- 
lows, ^  and  then  after  directing  the  payment  of  his  debts  and  ftineral  expenses,  and 
bequeathing  a  legacy  of  10?.  he  devises  to  L.  *'all  the  rest  of  his  estate,  both  real  and 
personal,  to  be  at  her  own  disposal,  as  she  may  think  proper,  all  plate,  moneys,  goods 
and  chattels, "  &a    These  words  piiss  a  fee  simple  in  the  lands.  179 
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DI8TRIBUT0N.  DISTBIBUTIVK  SHABB. 

When  a  judgmemt  had  been  obtained  by  a  father-in-law,  a^ ainst  his  son-in-law,  on  a 
bond,  and  all  the  yisible  estate  of  the  latter  has  been  sold  by  the  sheriff,  leaving  a 
considerable  balance  due,  and  the  former  has  died  intestate,  and  his  lands  have  bees 
rained  in  the  Orphan's  Court,  the  court  will  direct,  that  the  (Ustributive  share  of  the 
latter,  in  right  of  his  wife,  of  the  valuation,  be  credited  on  the  judgment  obtahied 
against  him.  74 

DIVORCE. 

Court  will  not  suffer  a  juror  to  be  withdrawn  on  the  trial  of  an  issue  of  adultery,  on  a 
libd  for  a  divorce,  without  oonsent.  M4 

It  IS  not  indispensably  necessary  to  name  ih9p(trHicep$  crimitUt  in  a  libel  for  a  divorce, 
founded  on  a  supposed  adultery.  ib 

Where  such  libel  states  the  adultery  to  be  committed  with  B.  P.  and  other  lewd  women 
unknown,  the  times  and  places  and  attendant  circumstances  should  be  specified 
in  a  written  notice  before  trial,  without  requisition  ;  and  if  their  names  shoud  be- 
come known,  the  same  should  also  be  spedfted.  The  party  failing  herein,  should  be 
confined  in  the  evidence,  to  acts  of  adultery  committed  with  E.  P.  ib 

DOWER. 

The  right  of  dower  in  the  widow  attadies  immediately  on  the  death  of  her  husband 
and  she  may  be  endowed  temporarily,  tho'  there  be  a  deficiency  of  personal  estate  to 
pay  debts,  and  tho'  upon  a  sale  of  part  of  the  lands  her  dower  will  decrease  in  pro- 
portion. 526 

E 

BJEGTMENT. 

A  plaintiff  under  special  circumstances,  may  recover  in  ^ectment,  though  the  survey,  re- 
turned excludes  the  lands  in  questidn,  if  the  survey  of  the  lands  be  found  by  the  jury. 

88 
Ejectment  may  lie  for  an  island,  without  a  survey  ;  so  where  the  adversary  forcibly 

prevents  the  survey.  10^ 

Though  the  plaintiff  in  ejectment  cannot  compel  two  defendants  having  several  interests, 
to  submit  to  joint  tnal,  yet  the  latter  may  conclude  themselves  by  a  joint  appear- 
ance and  plea.  184 

Where  one  is  in  possession  of  lands  at  the  time  of  an  ^eetanent  served,  and  i^pears  and 
pleads  generally  he  cannot  upon  trial,  narrow  his  defence  to  part  of  the  lands  in  his 
possessions ;  but  the  jury  will  give  a  verdict  as  to  the  whole.  292 

Plaintiff  in  ejectment  shall  recover  according  to  his  title  when  suit  was  brought ;  but 
if  pending  the  suit,  his  title  is  devested,  he  may  proceed  for  damages  and  costs.  882 

In  ejectment,  judgment  for  want  of  an  appearance,  must  be  against  the  casual  ejector.  660 

JoinV-tenaints  must  join  in  ejectment  677 

ERROR,  WRIT  OF. 

In  replevin  by  P.  L.  against  I.  W.  the  jury  who  tried  the  cause  were  returned  by  L  W. 
The  court  on  error  cannot  presume  that  the  defendant  and  sheriff  are  the  same  person, 
unless  it  appears  on  the  reoord.  But  if  it  so  appeared,  and  the  plaintiff  did  not  chal* 
lenge  the  array,  becomes  too  late  to  assign  it  for  error.  48 

A  writ  of  error  in  a  criminal  case  is  exffraHa,  but  it  will  not  lie  unlil  final  judgment  en- 
tered. 819 

After  judgment  in  Supreme  Court  removed  by  writ  of  error  to  the  Court  of  Errors  and 
Appeals  and  there  non  proated  upon  a  suggestion  filed  a  rule  will  not  be  granted  to 
plead  thereto.  885 

A  writ  of  error  not  returned  to  the  term  to  which  the  same  ^as  retnmable,  the  suit  will 
not  be  dismissed  on  that  account  418 

Where  such  writ  has  issued  shortly  before  its  retam,  and  the  record  has  been  re- 
moved, the  court  will  presume  that  it  was  presented  during  the  sittmg  of  the  court 
to  which  it  was  directed.  418 

It  cannot  be  assumed  for  error,  that  the  adverse  party  has  renounced  a  matter  agreed  on 
fbr  his  own  benefit  479 
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If  damages  under  40s.  be  recoyered  in  slander,  and  Judgment  entered  for  costs,  on 
error  brought  by  the  defendant  below,  the  judgment  will  be  reyersed  in  Mo^  and 
and  restitution  and  venire  faeuu  de  novo  awarded.  '  646 

Record  remitted  to  the  Oommon  Pleas,  whereupon  nul  Hd  record  legal  evidence  has  been 
'overruled,  on  a  writ  of  error.  497 

ESCAPE. 

In  debt  against  a  sheriff  for  an  escape,  parol  evidence  that  he  did  not  take  the  prisoner 
imtil  after  the  return  day  of  the  ca.  so.  which  was  returned  **  in  custody,"  is  not  ad- 
missible 47 

In  debt  for  an  escape,  on  ea,  to.  the  jury  must  find  the  whole  debt  and  costs.  ib 

The  statutes  of  Westm.  2, 18  Ewd.  1,  Q.  11,  and  1  Bich.  %  a  12.  concerning  escapes,  ex- 
tend to  Pennsylvania.  ib 

ESTATE,  REAL  AND  PERSONAL. 

Heir  at  law  may  be  estopped  by  his  acts  in  a  court  of  record  from  asserting  his  right 
and  thereby  convert  real  into  personal  estate.  85 

ESTOPPEL.   (See  Estates,  1.  Heir,  1.) 

One  clain^g  an  improvement,  and  taking  out  a  warrant  including  the  same,  and  ob> 
taining  a  survey,  is  in  general  concluded  by  the  lines  thereof  but  under  certain  cir- 
cumstances, this  rule  does  not  seem  to  hold.  800 

EVIDENCE. 

In  debt  against  a  sheriff  for  an  escape,  parol  evidence  that  he  did  not  take  the  prisoner 
until  after  the  return  day  of  the  ea,  aa.  which  was  returned  **  in  custody,  '*  is  not  ad- 
missible. 47 

A  bond,  on  non  ett  fadum^  must  generally  be  proved  by  the  subscribing  witnesses  ;  bnt 
if  they  cannot  be  had,  or  are  unable  to  prove  the  execution,  collateral  testimony  is  ad- 
missible. ,  79 

In  debt  qui  tarn,  on  the  act  against  usury,  the  usurious  contract  in  point  of  date,  most 
be  proved  as  laid,  or  the  variance  is  &taL  99 

Parol  evidence  of  the  declarations  of  a  deputy  surveyor,  that  he  had  received  money 
to  take  out  a  warrant  which  had  been  burnt  in  his  house,  but  would  soon  take  out 
the  warrant,  not  admissible.  100 

Protest  of  a  master  of  a  ship,  evidence  on  a  policy  of  insurance.  115 

A  warrant  and  survey  in  the  admiralty,  good  evidence.  ib 

Bedtals  in  a  patent  of  sundry  transfers  of  a  location,  no  evidence  against  a  prior  patentee 
of  the  same  lands.  263 

Improvements  made  on  lands  after  an  early  descriptive  adverse  warrant  and  a  survey 
returned,  cannot  be  received  in  evidence  against  a  distant  owner.  266 

The  notarial  copy  of  an  agreement  made  in  Philadelphia,  respecting  the  loading  of  a 
vessel  insured,  the  original  being  admitted  to  be  in  the  hands  of  an  agent  abroad,  not 
permitted  as  evidence  against  the  underwriters.  276 

The  real  time  of  execution  of  a  deed  may  be  shown  by  parol  testimony.  When  a  deed 
is  antedated,  the  burden  of  proof  of  the  time  of  its  execution  lies  on  the  party  claiming 
under  it.  278 

The  declarations  of  a  grantee,  after  the  execution  of  the  deed,  that  he  had  paid  nothing 
for  it,  not  admissible  in  evidence,  such  deed  being  good  against  the  party,  though  void 
against  creditors.  '  280 

A  deposition  taken  on  a  ecmeat  before  the  Board  of  Property,  not  allowed  in  evidence 
though  the  witness  was  cross-examined  by  tiie  adverse  party,  and  is  since  dead.  295 

A  legatee  under  a  ^11  may  give  evidence  to  impeach  tiie  testator^s  deed,  if  she  has  no 
remedy  for  the  recovery  of  her  legacy  payable  out  of  the  lands.  299 

In  trespass  quare  daugum  fregiiy  an  inoffidftl  private  survey  is  evidence  to  show  the 
extent  of  the  party's  possession.  817 

An  application  in  nature  of  a  vacating  warrant,  filed  under  the  act  of  8d  April  1804, 
since  the  ejectment  brought,  not  received  in  evidence.  828 

A  survey  made  for  an  actual  settier,  though  out  of  possession  will  be  received  in  evi- 
dence. 830 
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Deposition  OTomiled,  becaoae  it  went  among  other  things  to  prare  the  contents  of 
another  paper  which  was  not  proved  to  have  ben  lost  840 

Invoice  book  of  an  agent,  not  evidence  of  the  sale  and  delivery  of  goods.  841 

Any  thiog  may  be  given  in  evidence  to  show  that  plaintiff  has  no  ri^t  to  recover,  and 
even  a  general  release,  under  the  plea  of  non  amtmnp$iL  849 

The  discharge  of  a  debtor  uader  the  insolvent  acts,  is  prima/aeie  evidence  of  the  ser- 
vice of  notices  on  the  creditors,  but  not  conclusive.  862 

On  a  plea  of  non  assumpsit  to  an  m  nmvl  eomputanet  evidence  camiot  be  received,  that 
the  defendant  entered  into  an  agreement  with  a  third  person,  trusting  to  the  accuracy 
of  booics  Icept  by  the  plaintiff,  in  which  he  was  mistaken  866 

The  court  will  not  presume  anything  against  the  proceedings  of  a  justice  of  the  peace.  878 

The  certificate  of  a  judge,  authendcatinff  a  judgment  in  another  state,  needs  no  stamp 

under  the  act  of  congress  of  9tb  July  1797,  and  should  be  read  m  evidoice.  896 

A  will  proved  by  two  witnesses,  before  a  justice  of  the  peace  and  registered,  admitted  in 
evidence.  418 

Flat  of  a  survey  made  by  the  assistant  of  a  deputy  surveyor  for  his  own  benefit,  not  re- 
turned into  &e  surveyor  general's  office  nor  signed  by  the  deputy,  found  amongst  the 
papers  of  such  assistant  uter  his  death,  connot  be  read  in  evidence.  428 

Party  applying  for  land,  mentioning  an  improvement  in  his  application,  but  not  paymg 
back  interest  from  the  time  of  its  commencement,  is  mere  matter  of  description  ;  and 
evidence  of  improvements  in  such  case  will  be  overruled ;  but  they  may  be  received  to 
show  that  the  survey  of  the  adverse  party  was  iuTalid.  429 

Depofdtions  taken  under  a  commission,  not  received  in  evidence,  notice  of  filing  interrog- 
atories not  being  served  on  the  adverse  party  at  least  16  days  l>efore  the  issuing  the 
the  commission.  ib 

The  court  will  not  presume  anything  against  a  judgment.  436 

The  declarations  of  an  agent  may  be  given  in  evidence,  to  corroborate  or  discredit  other 
declarations  which  have  been  proved ;  but  what  he  has  said  not  acting  in  his  agency 
cannot  be  recdved  to  establish  any  independent  fact.  446 

The  report  of  referees,  that  tho  parties  Iiad  dispensed  with  th^r  being  sworn,  is  prima 
facU  evidence  of  its  contents.  491 

Depositions  of  witnesses,  who  became  interested  at  the  time  of  trial,  and  were  in  full  life* 
refused  in  evidence.  612 

To  entitie  a  party  to  read  depositions  in  evidence,  tho'  the  witnesses  have  been  cross-ex* 
amined,  it  must  appear  that  the  rec^uiffltes  of  the  24th  rule  of  practice  have  been  comi 
plied  with.  620 

In  deceit  on  the  swap  of  horses,  the  whole  transaction  should  be  received  in  evidence. 

622 

A  paper  subscribed  by  one  of  the  parties,  respecting  the  matter  in  controversy,  should 

go  to  the  jury.    The  court  cannot  say  what  influence  it  might  have  on  their  minds.  682 

A  vacating  warrant  must  be  taken  out  before  suit  brought,  otherwise  it  cannot  be  ad- 
mitted in  evidence  on  the  trial.  669 

Recital  in  a  deed  by  trustees,  tiiat  one  of  them  had  refused  to  intermeddle  with  the  trust, 
is  no  evidence  of  that  fact.  677 

EXECUTION. 

Sheriff  is  bound  to  sell  the  defendant's  personal  property  before  he  can  sell  his  lands, 
but  he  my  proceed  otherwise  with  the  party's  consent.  21 

It  is  not  necessary  to  notify  the  defendant  of  the  time  and  place  of  taking  an  inquis- 
tion  on  the  lands  levied  on.  Nor  is  the  sheriff  bound  to  levy  on  all  the  defendant's 
lands  in  his  bailiwick,  though  he  camiot  cut  up  and  divide  a  particular  tract.  ib 

Judgment  entered  14th  November  1808,  in  Philadelphia  county  tutaium  &Ji»  fa,  to 
Montgomery  county  tested  on  the  second  return  day  of  September  term  1808,  re- 
turnable on  the  last  return  day  of  December  term  following,  founded  ona^./a.  not 
actually  issued,  held  good.  ib 

Tbe  Sheriff  cannot  sell  more  lands  than  have  been  levied  upon,  ^le  inquisition  cannot 
enlarge  the  levy,  as  returned.  Ill 

Quaere  Whether  under  a  recovery  at  Nisi  Prius  in  Philadelphia,  four  days  before  the 
term  and  defendants  agreeing  tiiat  a  testatum  may  issue  thereon  immediately,  within 
release  of  errors,  such  testatum  tested  the  first  day  of  the  term,  and  returnable  to  the 
next  term,  is  regular  and  valid  against  other  execution  creditors  ?  168 
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A  M.  M.  maj  b«  served  on  a  l>ankrapt,  afler  the  ooranuBsionert  liareeigoed  hi«  certiffi- 
cate  of  discharge,  and  before  itaUowed  by  the  diatrtoi  judge.  139 

BiroaeouB  tetU  of  Ji,fa,,  by  the  cleric^  thoagh  exeouted  ia  amendableL  18ft 

Ob  a  judgment  bad  in  tenn  a^.  /a.  cannot  issue  returnable  to  the  last  return  day  of  the 
term,  though  goods  are  only  levied  theroon ;  alUer,  of  fonner,  fictitiooa  writs  which 
may  be  fil^  of  course.  ib 

Where  the  plaintiff  or  his  attorney  deems  it  necessary  to  put  an  officer  in  the  defeo- 
dant*s  house  to  preserve  the  lien  of  an  execution  the  withdrawing  of  him  and  suf. 
faring  the  defendant  to  go  on  as  usual  withjhis  business,  is  a  relin^iuishment  of  the 
execution.  194 

TWe  and  return  days  of  ^.  fcL  executed  and  amended  by  the  praecipe,  20ft 

Part  of  a  tract  of  land  could  sot  be  levied  on  by  a  sheriff  legally  since  the  act  of  170ft 
nor  since  the  act  of  March  21,  1806.  Vor  oouM  an  adBuniatrator  agree  to  such  a 
levy.  448 

The  creditor  of  one  partner  is  entitled  to  levy  on  the  Joint  stock,  but  subject  to  the  joint 
debts  of  the  partnership.  477 

Where  goods  levied  have  not  removed  by  the  sheriff;  the  creditor  loses  his  lien,  if  suffer* 
ing  them  to  remain  in  the  posseesioa  of  the  debtor,  has  given  him  a  false  ocedit  477 

EXBCUTOR.    (Seeadmfaiistrator.) 

Where  a  testator  has  become  surety  for  one  by  bond,  and  a  recovery  la  afterwards  bad 
against  his  executor  named  as  his  administrator,  who  pays  the  debt,  he  may  recover 
the  same  against  the  principal,  without  naming  himself  in  his  representative  char- 
acter. 106 

In  a  suit  brought  against  executors  or  administrators,  an  affidavit  of  defence  ianot  nec- 
essary, by  the  practice  of  the  court.  286 

Improvement  rights  in  early  times,  have  been  considered  as  chattels,  to  many  purposes 
and  sold  as  such  by  executors  and  administrators.  800 

P 
FICTION.    RELATION. 

fictions  of  law  shall  work  no  wrong.  6 

As  between  creditors,  the  priority  of  their  judgments  Ss  governed  by  the  UmfiM  of  tbair 
entry,  and  not  by  relation  to  the  preceding  term.  197 

PORCIBLB  ENTRY. 

Indictment  for  a  forcible  entry  into  a  messuage,  tenement,  and  tract  of  land,  without 
mentioning  the  quantity  of  acres,  held  bad  after  conviction.  828 

FRAUD. 

A  fraudulent  deed,  though  void  against  creditors,  is  good,  as  a  voluntary  deed,  between 
the  parties.  96 

FREIGHT.    (See  ship.)     . 

H 

HEIR. 

Heir  at  law  may  be  estopped  by  his  acts  in  a  court  of  record,  from  asserting  hjs  right, 
and  hereby  convert  real  into  personal  estate.  86 

HI6HW  AT,  ROADB. 

The  act  of  8d  April  1804,  respecting  the  streets  and  alleys  in  the  Northern  Libertiea, 
and  South wark,  alters  and  supplies  the  act  of  6th  April  1802,  that  the  same  shall  not 
be  deemed  highways  before  compensation  is  made  to  the  owner  of  the  ground.       188 

The  court  will  iudge  of  a  road  from  the  record.  The  sessions  should  confirm  the  road 
most  conducive  to  llie  public  good.  872 

8emb.  That  the  clause  in  the  act  of  6th  April  1802,  that  the  unprovements  shall  be  noted, 
is  only  directory.  ib 

Viewers  returning  the  width  of  the  road,  is  only  surplusage.  ib 

Under  the  act  of  6th  April  1802,  respecting  roads,  proceedings  under  former  laws 
thereby  repealed,  cannot  be  continued.  892 
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Gonfirmatioii  of  a  road  reyereedfbecause  the  reriewers  had  not  actually  reviewed  the  road ; 
and  because  one  of  the  petitions  for  the  road  had  been  appohited  a  reriewer.        479 

Ko  general  mle  can  be  laid  down,  aa  to  the  definite  points  where  a  road  diall  bcffin  and 
end,  bdng  neoessary  to  be  stated  in  the  petition.  Id  eertvm  at  quod  cerium  r^^  potest. 
A  road  lading  from  a  certain  house,  into  a  public  road,  may  be  confirmed  as  a  priTate 
road,  though  the  Yiewers  haye  not  reported  it  as  a  private  road.  And  the  order  of 
confirmation  need  not  specify  how  it  must  be  opened  and  kept  in  repair. 

641 

I 

IHPROYEMENT.    (See  Lands.) 

INDICTMENT. 

It  is  discretionary  with  the  court,  whether  they  will  quash  any  indictment,  but  they 

will  not  do  it,  unless  in  a  clear  case. 
They  will  not  qnash  an  indictment  for  larceny,  in  stealing  one  promiBSory  note.         69 

INSOLVENT  DEBTOR. 

The  discharge  of  a  debtor  under  the  insolrent  act,  iBprima/aeU  evidence  of  the  service 
of  notices  on  the  creditors,  but  not  conclusive.  863 

One  in  custody  under  a  ca.  sa.  gave  bond  with  security  to  comply  with  the  requisites 
of  the  insolvent  law  of  4th  April  1798.  Having  petitioned  and  being  opposed  by  his 
creditors,  proceedings  were  stayed  until  the  next  August  term,  and  a  new  bond 

fiven.  At  the  August  term,  it  was  objected  that  he  had  not  filed  an  inventory  of  his 
ebts  and  creditd  with  his  petition,  but  the  case  was  continued  under  advisement,  and 
he  did  not  surrender  himself.  In  November  term  the  court  discharged  the  pe* 
tition  on  aeoount  of  irregularity ;  a^jwlged  that  the  second  bond  was  foneited.  388 

INSURANCE. 

A  vessel  insured  must  in  all  respects  be  fit  for  the  trade  wherein  she  is  employed,  and 
the  onu»  probandi  of  sea  worthiness,  generally  lies  on  the  Insured :  but  where  the 
loss  is  fairly  attributable  to  sea  damage,  or  any  oUier  nnforeeeen  misfortune,  the 
proof  lies  on  the  insurer  who  sets  it  up  as  a  defence.  116 

Protest  of  a  master  of  a  ship,  evidence  on  a  policy  of  insurance.  ib 

Warrant  and  survey  in  the  admiralty,  good  evidence.  ib 

On  a  double  insurance,  the  insured  may  apply  to  dther  set  of  underwriters  at  his  elec- 
tion. If  the  first  policy  be  open,  and  the  other  valued,  and  he  cedes  to  the  insures 
on  the  open  policy,  as  rnodb.  as  they  insured,  and  obtains  payment  as  for  a  total  lost 
and  he  has  short  property  on  board,  he  shall  only  recover  on  the  valued  policy  for 
the  loss  on  the  property  he  could  cede  on  the  same.  161 

Indebitatus  assumpsit  will  not  lie  fer  an  insurance  premium.  Semb,  A  parol  insurance 
in  valid.  468 

INTEREST,  USURY. 

In  debt,  gui  taaiy  on  the  act  agamst  usury,  the  usurious  contract  in  point  of  date,  must 
be  proved  as  laid,  or  the  variance  is  fieital.  99 

Bond  conditioned  for  the  payment  of  7402.  in  seven  years  and  the  interest  thereon  year- 
ly and  every  year ;  agreement  indorsed  thereon  by  the  obligor  that  if  any  part  of  the 
interest  should  remain  unpaid  for  the  space  of  three  months  to  allow  the  obligee  law- 
ful interest  for  the  same  from  the  end  of  the  said  three  months  until  paid.  The 
agreement  may  be  inforoed,  and  is  not  usurious.  220 

In  replevin,  on  the  issue  of  rent  in  arrear,  the  jury  ascertain  the  sum  due  to  the  avowant 
for  rent,  and  are  not  confined  to  the  value  of  the  goods  distrained :  and  in  such  case 
may  allow  interest  from  the  time  of  the  replevin  sued  out.  264 

INTESTATE.        (See  Distribution.)    ISLANDS. 

The  improver  of  an  island  in  the  Susquehannah,  who  caveats  an  adverse  right  in 
due  time,  and  immediately  after  the  decision  of  the  Board  of  Property  in  his  favour, 
applies  for  the  island,  is  protected  by  the  act  of  the  6th  March  1798.  209 

J 
JEOFAIL.    (See  Amendment) 
JOINDER.    (See  Action.) 
JOINT-TENANT. 

Joint-tenants  must  Join  in  ejectment 
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JUDGE. 

■ 

A  judge  at  "Nisa.  Prhi0,  who  determines  a  queation  of  evidence,  bnt  reseryes  the  point,  ia 
not  precluded  from  sitting  in  bank  on  the  argument  446 

JUDGMENT.  (See  Orphans  Oourt,  1.  Practice,  IS.) 

As  between  creditors,  the  priority  of  their  judgments  is  goremed  by  the  times  of  their 
entry,  and  not  by  reUtlon  to  the  preceding  term.  197 

Judgment  cannot  be  arrested  on  matter  of  law  In  slander,  after  verdict,  becanse  the 
words  were  spoken  after  the  writ  issued.  875 

JURISDICTION.    (See  Justice  of  the  Peace.) 

JUKY,  JUROB,  VERDICT. 

nie  court  will  not  amend  the  verdict  of  a  jury,  unless  on  sure  grounds.  1 

Verdict  in  ^ectment  are  not  conclusive,  but  have  more  or  less  weight  from  oircum- 
stances  and  none  are  stronger  than  where  valuable  improvements  have  been  made 
in  confidence  of  the  verdict  and  judgment  thereon.  18 

A  special  verdict  must  find  the  facts  distinctly.  54 

The  court  may  award  a  talea  de  Hrcunuianiibut  on  a  defect  of  special  jurors  under  the 
act  of  29  March  1806.  2S6 

The  court  will  not  question  the  jury  before  they  are  sworn,  whether  they  have  prejudged 
the  cause,  but  will  admonish  them  if  they  do  not  stand  indifferent  to  eiUier  party 
that  they  should  disclose  it  to  the  court  267 

Certificate  of  counsel  unnecessary  to  the  obtaining  a  rule  for  a  special  jury.  861 

In  a  list  of  48  names  selected  for  a  special  jury,  one  of  then  appeared  to  be  unduly  de- 
scribed ;  the  jury  was  struck  ex  parte^  the  court  refused  to  set  aside  the  verdict,  no 
being  shown,  nor  defence  made.  884 

Verdict  on  a  special  collateral  plea,  since  the  last  continuance,  in  an  action  of  trespaaa, 
set  aside,  being  contrary  to  evidence.  437 

Substantial  finding  of  a  collateral  issue,  held  sufficient.  441 

The  court  will  direct  a  verdict  to  be  entered  on  a  particular  count,  where  no  evidence 
has  been  given  on  the  bad  or  inconsjstent  counts.  442 

Verdict  set  aside  after  a  full  trial  on  the  merits,  there  having  been  no  plea  or  issue  entered 
But  the  court  laade  a  rule  to  plead  in  two  days.  467 ' 

JUSTICES  OF  THE  PEACE.  JURISDICTION. 

Justice  of  peace  has  no  jurisdiction  uver  an  abstract  question  of  right,  though  the  par- 
ties agree  to  enter  the  action  before  him.    His  judgment  must  be  for  a  sum  certain. 

127 

Justice  of  peaqe  has  no  jurisdiction  in  assault  and  battery  for  damages  under  the  act 
of  1st  March  1799,  revived  by  the  act  of  2d  January  1804.  ib. 

Qu.  Whetlier  a  justice  of  the  peace  can  proceed  to  judgment  and  execution  in  case  of 
rent  exceeding  291  and  not  exceeding  871.  10s.  under  the  act  of  28  March  1804.  287 

The  court  will  not  presume  any  thing  against  the  proceedings  of  a  justice  of  the  peace. 

873 
A  justice  of  the  peace  commissioned  within  a  certain  district  and  county,  cannot 
act  under  his  former  appointment,  upon  a  division  of  the  county,  if  he  shall  reside 
in  the  new  county,  though  the  district  remains  entire  in  it  899 


LANDLORD  AND  TENANT. 

If  there  are  more  than  four  days  between  the  dates  of  the  justice^s  warrant  and  return  in 
proceedings  between  landlord  and  tenant,  it  is  cured  by  the  tenant^s  appearing  and 
making  defence.  523 

LANDS.  LOCATION,  WARRANT,  SURVEY,  IMPROVEMENT  k  ACTUAL  SETTLE 

MENT. 

Blunston's  licenses  partake  more  of  warrants  than  locations,  and  have  aU  the  essential 
parts  of  a  warrant :  But  an  unreasonable  delay  in  not  pursuing  claims  under  either; 
will  be  equally  fatal  to  the  right  18 

Some  difTereuce  in  equity  between  one  laying  a  right  on  an  improvement  begun  by  an 
other,  knowing  that  fact,  and  the  case  of  a  stranger  to  such  improvement  ib 
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A  plaintiff  under  special  ctrcamstanoes  may  recoTer  in  ejectment,  though  the  survey  re^ 
turned  exclude  the  land  in  question,  if  the  survey  of  Uie  Unda  be  found  by  the  jury. 

88 

A  special  license  to  survey  lands  cannot  be  retracted ;  and  though  the  purchase  money 
is  not  paid  or  tendered,  it  will  not  invalidate  the  grant.  64 

Bjectment  may  lie  for  an  island,  without  a  snrvey ;  so  where  the  adversary  forcibly  pre- 
vents the  survey.  107 

The  owner  of  a  warrant  or  application  is  bound  to  shew  the  lands  to  the  surveyor,  and 

furnish  provisions  aud  chain  carriers  ;  and  if  he  refuses  to  survey,  application  should 

be  made  early  to  the  Board  of  Property.  ib 

So  if  a  survey  is  made  with  which  the  party  is  dissatisfied.  ib 

If  the  survey  is  fairly  made  without  he  application  of  the  owner,  aunreyor  v^  as  his 
agent,  and  his  acts  are  binding  on  him.  ib 

The  improver  of  an  island  in  the  Susquehanna,  who  caveats  an  adverse  right  in  due 
time,  and  immediately  after  the  decision  of  the  Board  of  Pn^rty  in  his  &vor,  applies 
for  the  island,  is  protected  by  the  act  of  dth  March  1*798.  209 

A  warrant  unsigned  by  the  governor,  where  money  has  been  paid  upon  it,  is  good  evi- 
dence, and  confers  an  authority  to  survey  lands.  815 

A  warrant  or  application,  generally  descriptive  but  vague,  without  a  survey,  must  give 

way  to  a  subsequent  one  of  the  same  kind,  whereon  a  survey  has  been  xnade,  or  to  a 

precise  and  accurate  one,  without  a  survey.  lb 

Practice  of  surveying,  10  per  cent  surplus  before  the  revolution.  ib 

Where  a  survey  has  been  made  on  a  warrant  generally  descriptive,  and  a  resurvey  is 
made  thereof  by  order  or  the  Board  of  Property,  whereby  part  of  the  old  survey  is 
omitted,  and  new  lands  added,  part  whereof  has  been  surveyed  under  intervening  rights, 
the  title  cannot  prevail  as  to  such  omissions,  or  addition,  injurious  to  other  persons. 

218 

Recitals  in  a  patent,  of  sundry  transfers  of  a  location,  no  evidence  against  a  prior  patentee 
of  the  same  lands.  262 

Whether  a  warrant  or  application  describes  a  certain  tract  of  land  or  not,  can  only  be 
judged  of  by  the  words  of  it;  but  the  sentiments  of  people  as  to  certain  streams  of 
water,  or  their  names  in  early  times,  may  be  given  in  evidence.  ib 

Improvements  made  on  lands  after  an  early,  descriptive,  adverse  warrant,  and  a  survey 
returned,  cannot  be  received  in  evidence  against  a  distant  owner.  266 

Improvement  rights  in  early  times  have  been  considered  as  chattels  to  many  puiposes, 
and  sold  as  such,  by  executors  and  administrators,  but  as  between  vender  and  vendee 
and  their  heirs,  where  no  bill  of  sale  has  been  given,  the  equitable  right  con- 
tinues in  the  administrators,  though  possession  has  been  delivered  under  the  con- 
tract, where  the  consideration  money  has  not  been  paid.  800 

One  claiming  an  improvement,  and  taking  out  a  warrant  including  the  same,  and  obtain- 
ing a  survey,  is  in  general  concluded  by  the  lines  thereof;  but  under  certain  circum- 
stances this  rule  does  not  seem  to  hold.  ib 

A  survey  made  for  an  actual  settier,  though  out  of  possession,  will  be  recdved  In  evi- 
dence. 880 

The  correct  idea  of  an  improvement  before  the  American  revolution.  It  corresponds 
with  the  definition  of  a  settiement  in  the  act  of  80th  April  1786.  ib 

A  patent  granted  to  the  mayor,  aldermen  and  citizens  of  Philadelphia,  in  trust,  for  the 
interment  of  strangers,  is  valid,  under  the  act  of  assembly  of  8tii  April  1786.       879 

Mentioning  an  improvement  in  an  application  is  mere  matter  of  description ;  and  a  par- 
ty abandons  his  equity  of  improvement  by  not  paying  back  interest  from  the  time  of 
its  commencement,  and  evidence  of  improvements  in  such  case  will  be  overruled ;  but 
they  may  be  received,  to  show  that  the  survey  of  the  adverse  party  was  invalid.     429 

A  Pennsylvania  claimant  cannot  maintidn  a  suit  against  the  commonwealth  for  compen- 
ation  for  lands,  until  the  commissioners  have  signed  a  certificate  to  the  Connecticut 
claimant.  498 

When  conflicting  applications  are  in  the  hands  of  the  surveyor,  to  be  executed,  he  is  re 
stricted  to  their  precise  quantities ;  and  if  he  mistakes  herein  on  the  groimd,  he  is  bound 
to  correct  it  before  he  returns  the  survey.  494 

One  cannot  be  an  actual  settler  on  two  tracts  of  land,  but  his  children  if  of  sufficient 
age  to  reside  on  and  cultivate  the  land,  may  be  settiers.  584 
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Indnlgeace  will  be  givm  to  a  lettler,  who  qoits  his  reddenoe  for  a  Umpomj  puipoee 
with  intention  of  retnming  to  it.  ib 

The  title  of  the  settler  does  not  depend  on  the  extent  of  his  improTementB,  but  on  the 
animo  resuisndi,  and  the  posseflsion  continued.  fb 

Warrants  under  the  act  of  8d  April  1792,  should  contain  a  special  description  of  the 

lands.    A  special  entry  in  the  books  of  the  deputy  surveyor  cannot  supply  the  defects 

thereof,  nor  is  any  one  bound  to  take  notice  of  such  entry.  662 

If  an  improTcment  is  b^^nwitii  an  intent  to  make  an  immediate  settlement,  and  proe- 
eouted  with  due  dlUgenoe  till  a  settlement  is  completed,  the  tiUe  will  relate  to  this 
first  improvement.  ib 

If  delay  takes  place  in  the  settlement,  it  lies  on  the  improver  to  account  for  it  in  a 
reasonable  manner.  ib 

The  adverse  possession  of  an  actual  settler,  within  the  time  allowed  to  the  warrantee  to 
make  his  settlement  is  ip90  faeto^  a  prevention.  569 

The  entry  of  an  actual  settler  is  not  ooii^eable  on  a  simpoeed  default  without  a  vacating 
warrant  or  application,  wUeh  must  be  taken  out  before  suit  is  brought,  otherwise  they 
cannot  be  achnittedia  evidence  on  the  trial.  ib 

LABCENT. 

Qr.  Whether  stealing  one  promissoiy  note  is  not  within  the  act  of  assembly  of  5th 
April  1*790  2  5?  69 

LEQACT.  URQATEEi 

A  legatee  nnder  a  will  may  give  evidence  to  impeach  the  testator^s  deed,  if  she  has  no 
roDiedy  for  the  recovery  of  her  legacy,  payable  out  of  lands.  299 

LEXLOd.    (See  Couii  Fordgn.) 

UBEL. 

It  is  no  libel  to  publish  the  truth  from  good  motives,  and  for  Justifiable  ends,  though 
it  reflect  on  government  or  the  magistrates.    Alitor,  when  done  with  an  evU  intent. 

267 
LIEN. 

Settlements  of  a  public  aoooant  entered  in  the  books  of  the  comptroller  general  and 
register  general,  create  a  Hen  on  all  the  real  estate  of  the  debtor  within  tl^  state.      6 

A  recognizance  of  bail,  when  the  party  was  fixed  ibr  the  debt  in  his  Hfe-time,  is  entitled 
a  preference  over  bond  and  simple  contract  debts,  within  the  act  of  15th  April,  1794. 

9S 

As  between  creditors,  the  priority  of  their  judgments  is  governed  by  the  times  of  their 
entiy,  and  not  by  relation  to  the  perceding  tenn.  197 

As  to  the  the  hen  between  vender  and  rendee,  tiie  possession  delivered,  but  consideration 
unpaid.  800 

Recognizances  of  bail  do  not  bind  lands  from  their  caption,  but  from  the  judgments  on 
scire  fcuioi  brought.  808 

Hen  having  a  lien,  may  relinquish  it  by  their  conduct.  S65 

Where  goods  levied  have  not  been  removed  by  the  sheiifi^  the  creditor  toses  his  lien, 
if  suflfering  them  to  remain  in  the  possession  of  the  debtor,  has  given  hun  a  false  credit. 

477 
liens  on  the  estates  of  defendants,  attach  fh>m  thdr  death.  479 

UMTTATION  OF  AOTIONa 

Statutes  of  limitations,  only  take  place  from  the  time  when  the  right  of  action  accraee 
and  if  there  be  fraud,  from  tiie  time  of  its  discovery.  109 

Adverse  possession  in  case  of  boundaries,  does  not  hold  with  the  same  foioe  as  in  the  case 
of  possesion  of  one  entire  tract  of  land.  494 

LOCATION.    (See  Lands.) 

M 

MAUdOnS  PBOSKCUnON. 

Action  of  malicious  prosecution  will  lie,  after  a  orimlnal  prosecution  begun,  though  no 
indictmant  has  been  preferred.  507 
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MANDAMUS. 

Matidamofl  will  not  lie  to  the  commiiBionerB  of  PhiUdelpbia  oonnty,  to  pay  fhe  salaiy 
of  the  keeper  of  the  gaoL  184 

MASTER  AND  SERVANT. 

* 

Where  a  master,  in  order  to  procure  the  posfloBsioiv  of  a  runaway  slave,  manumits  him 
in  coniideration  of  his  agreeing  to  serve  him  for  four  yeans,  he  shall  be  bound  there- 
by, and  shall  not  avail  himself  of  the  pretext,  that  the  manunussioii  was  a  sham.    82 

MTTLATTOES.  (See  Negroes.) 

N 

NEGROES  AND  MULATTOES.  (Master  and  servant,  1.) 

Only  the  owner,  or  his  lawful  attorney  can  register  a  negro  or  mulatto.  The  act  of  a 
stranger  in  such  case  is  merely  void,  115 

An  indenture  from  a  negro  lad  to  his  master  in  consideration  of  manumisuon  from  sla- 
very, is  void,  unless  executed  within  6  months  after  his  bdng  brought  into  the  state, 
or  such  terms  agreed  on  within  that  time.  204 

NEW  TRIAL.  (See  Trial.) 

ipONSUlT. 

Nonsuit  reftised  on  an  alleged  variance,  where  the  facts  are  absolutely  ascertained.  849 
NOTICE. 

Where  a  bond,  under  the  plea  of  payment,  is  meant  to  be  avoided  for  a  total  want  of 
consideration,  notice  of  the  spedal  matter  must  be  given  to  the  adverse  party.      660 

Notice  of  a  set-off  should  be  certain  and  particular ;  and  if  the  iet-oifis  to  be  proved 
by  the  acknowldgtments  of  the  party,  it  should  be  so  expressed  in  the  notioa       102 

0 

ORPHAN'S  COURT.  (See  Distribution.) 

A  recogidzuioe  in  the  Orphan^s  Court  for  distributive  share  of  a  chfld,  is  in  natureof  a 
Jad^ent,  and  cannot  be  reduced  by  circumstances  or  considerations  anterior  to  such 
recognizance.  102 


PARTNERS  PARTNERSHIP. 

On  the  disolution  of  a  partnership,  one  partner  gives  a  bond  to  the  other,  to  pay  oif  the 
eompanys  debts,  and  indemnify  him,  with  surety ;  which  is  afterwards  assigned  to 
tees  for  the  use  of  the  creditors.  Held,  on  demurrer,  that  the  bond  may  be  well  sued 
in  the  name  of  the  partner  for  the  use  of  the  creditors.  170 

The  dissolution  of  a  partnership  cannot  aflEect  the  rights  of  third  persons.  887 

The  creditors  of  one  partner  are  intitled  to  levy  on  the  Joint  stock,  but  subject  to  the 
Joint  debts  of  the  partnership.  477 

PAYMENT. 

A  payment  by  an  auctioneer  to  the  comptroller  general  is  not  valid ;  it  ought  to  be  to  the 
state  treasurer.  207 

Where  a  bond,  under  the  pleaof  payment,  is  meant  to  be  avoided  for  a  total  want  of  con- 
sideration, notice  of  the  special  matter  must  be  given  to  the  advene  party.  561 

FENNSTLYANU  CLAIMANT. 

A  Pennsylvania  daimant  cannot  maintain  a  suit  against  the  commonwealth,  for  compen- 
sation for  lands,  untQ  the  conmiissionerB  havesigDed  a  certificate  to  the  Connecticut 
claimant.  498 

PLEA  AND  PLEADING  IN  GENERAL,  and  Practice,  14. 

Under  the  stat  8  and  9  W.  8,  a  11,  in  debt  on  the  penalty  of  a  bond,  plaintiff  may  a»- 
Biffn  as  many  breaches  as  he  pleases.  If  his  pleading  is  vioioas  dtfendaat  must  take 
Mvantage  of  it  by  denumer.  288 

Yeft(e6|  Vol.  IV.  88 
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After  a  judgment  in  Sc^reme  Gonrt,  removed  by  writ  of  error  to  the  Ck>urt  of  Errois  and 
Appeals,  and  there  non  proased :  upon  a  suggestion  filed  a  nile  will  not  be  granted  to 
pl^  thereto.  886 

Many  faults  in  pleading  are  cured  by  verdict  423 

FBACnOE.    (See  Plea.  1.  2.  Appeal  1.  2.  8.  4.  6.) 

On  an  appeal  from  the  Circuit  Courts' counsel  shall  generally  be  confined  to  the  rea- 
sons subscribed  by  them,  but  the  rule  admits  of  exceptions.  8 

In  a  fordgn  attachment,  pluntiif  may  be  called  upon  to  show  his  cause  of  action,  thoqgh 
after  tiie  third  court.  6 

Where  a  witness  swears  duectiy  to  an  offence  committed  by  another,  the  court  will  not 
discharge  the  party  absolutely ;  but  admit  his  to  bul;  125 

Five  suits  consolidated  into  three,  on  obligations.  128 

Third  persons  who  oomplidn  of  irregularity  in  process  iiyurious  to  them,  must  apply  for 
redras  m  due  time.  186 

Issues  in  fact  must  be  tried  by  a  jury  previous  to  judgment.  170 

The  defendant  in  a  feigned  issue  to  try  the  validity  of  a  wUl,  must  pursue  the  words  of 
tiie  order  of  the  register's  court  176 

He  who  complains  of  irregularity,  should  early  apply  to  the  court  196 

In  a  suit  brought  against  executors  or  administratoxs,  an  affidavit  of  defence  is  not  nec- 
essary by  the  practice  of  the  court  286 

SSght  days  notice  of  the  execution  of  a  writ  of  inquiry  of  damages  is  to  be  served  person- 
ally.   On  foreign  attachments,  the  notices  are  put  up  in  the  prothonotary's  office.    261 

The  court  will  not  direct  the  appropriation  of  money  arising  on  sherifTs  sales,  in  a 
summary  way,  when   the  facts  are  controverted,  unless  the  party  has  no  other 

remedy.  808 

It  is  a  matter  of  practice  to  reconmdt  an  informal  report  to  the  same  referees,  though 
against  the  consent  of  the  adverse  party.  688 

The  court  wUl  not  set  aside  a  judgment  entered  by  defieiult  in  the  Court  of  Common  Pless 
where  there  has  been  no  nide  to  plead ;  but  wiU  set  aside'an  execution  which  has  been 
is. sued  before  narr,  filed.  887 

The  court  will  not  permit  the  plaintifT  to  enter  ms  replication,  and  join  the  issues  onder 
tJie  arbitration  act,  after  the  jury  are  sworn,  without  the  oonsent  of  the  defendant 

847 

Nonsuit  refused,  on  an  alleged  variance,  where  the  facts  are  not  absolutely  ascertained. 

849 

In  the  argument  of  a  reserved  point,  court  will  confine  their  inquiry  to  the  matter  re- 
served. 868 

On  a  motion  for  a  rule  to  show  cause,  depositions  on  the  adverse  mde  will  not  be  re- 
ceived. 448 

Upon  reserved  points,  argued  with  a  motion  for  a  new  trial  on  the  merits,  the  plaintiiTs 
counsel  begins  and  concludes  the  argument.  476 

Verdict  set  aside  after  a  fiUl  trial  on  the  merits,  there  having  been  no  plea  or  issue  en- 
tered.   But  the  court  made  a  rule  to  plead  in  two  days.  477 

Where  a  judgment  of  the  Common  Pleas  has  been  reversed  on  error,  but  the  record  not 
remitted,  nor  a  ven.  fa,  de  novo  awarded,  and  there  has  been  a  trial  on  the  merits  in 
C.  B.  Tlie  court  will  order  those  rules  to  be  entered  mmepro  tunc,  to  support  the 
verdict  517 

In  ^ectment,  judgment  for  want  of  appearance  must  be  against  the  casual  ejector.      560 
After  a  certiorari  read  and  allowed,  there  can  be  no  furtiier  proceedmgs  in  the  court  be- 
low, ib 

Where  a  bond,  under  the  plea  of  payment,  is  meant  to  be  avoided  for  a  total  want  <^  con- 
sideration, notice  of  the  special  matter  must  be  given  to  the  adverse  party.  561 

PBIVIIiEQE. 

Spedal  bail  may  take  up  principal  when  attending  courts  or  at  any  time  he  pleases.      128 
A  suitor,  attending  court,  is  privileged  fhnn  an  airest  on  a  eo.  «a.  124 

FBOmSSORT  NOTE. 

▲  suit  may  lie  by  an  indoraer  against  his  indorsee^  upon  a  special  goara&ty.  486 
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PURCHASER. 

A  judgmeat  creditor  is  not  considered  as  a  purchaser  or  mortagee,  within  the  woids  of 
the  reoordmg  a<;t  of  18th  March  1775.  Ill 

R 

RECITAL. 

Recitals  in  a  patent,  of  sundry  transfers  of  a  location,  are  no  evidence  against  a  prior 
patentee  of  the  same  land.  262 

RECOGNIZANCE. 

A  recognizance  of  bail,  when  the  party  was  fixed  for  the  debt  in  his  life-time^  is  in  titled, 
to  a  preference  over  bond  and  simple  contract  debts,  within  the  act  of  15th  April  1794 

98 

A  recognizance  in  the  Orphan's  Court,  for  the  distributiTe  share  of  a  child,  is  in  nature 
of  a  judgment,  and  cannot  be  reduced  bj  circumstances  or  oonriderations,  anterior  to 
Buch  recognizance.  102 

Recognizances  of  bail  do  not  bind  lands  fromiheir  caption,  but  from  the  Judgments  on 
tarefacieu  brought.  808 

Recognizance  of  bail  in  error,  amended  after  judgment  affirmed.  559 

REFEREESltEFORT.    (See  Arbitration.) 

court  disapprove  of  letters  written  bj  a  party  to  an  indiyidual  referee  on  the  subject  in 
dispute,  though  done  without  an  improper  view.  24 

Particular  circumstances  will  justify  motions  to  set  aside  reports  of  referees,  tho'  ex- 
ceptions have  not  been  filed  thereto  in  four  days  after  the  reports  have  been  filed. 

202 

Report  of  referees  finding  that  the  plaintiff  shall  pay  the  oosts  of  suit  is  equivalent  to 
finding  no  cause  of  action.  282 

It  is  a  matter  of  practice  to  recommit  an  informal  report  to  the  same  referees,  though 
against  the  consent  of  the  adverse  party.  886 

The  report  of  referees,  that  the  parties  had  dispensed  with  their  being  sworn,  is  prima 
/<ieU  evidence  <^  its  contents.  491 

RENT. 

Where  there  is  a  covenant  on  the  part  of  the  grantees,  to  pay  the.  ground  rent  free  and 
dear  c^  all  assessments,  they  are  not  allowed  to  deduct  the  same  from  the  rents  due 
to  the  ground  landlord.  886 

REPLEVIN. 

In  replev  in,  on  the  issue  of  rent  in  arrear,  the  jury  ascertain  the  sum  due  to  the  avow- 
ant for  rent,  and  are  not  confined  to  the  value  of  the  goods  distrained ;  and  in  such 
f  case  may  allow  interest  from  the  time  of  the  replevin  sued  o<it.  264 

ROAD&    (See  Highways.) 

S 
SERVANT.    (See  Master  and  Servant.) 
SET-OFF.    (See  Defalcation.) 
SEDSRIFFAND  SHERIFFS  SALES. 

Sheriff's  aale  of  lands  without  a  vendUifma  exponatf  invalid.  108 

Sheriff's  sales  of  life  estates  ui  lands,  will  not  be  readily  set  aside.  195 

Where  mortgaged  property  has  been  inoorrectly  described  in  the  sheriff's  advertisements 
though  the  mistake  is  rectified  before  the  sale,  yet  if  sold  at  an  under  value,  court 
will  set  aside  the  sale.  203 

Sheriff  cannot  advertise  lands  for  sale,  nor  proceed  to  seU,  without  a  venditioni  'japimtm 
nor  acknowledge  his  deed  until  the  return  day  of  the  writ.  212 

Though  a  sheriff's  deed  has  been  acknowledged  after  a  rule  obtained  to  show  cause  why 
Uie  sale  should  not  be  set  aude,  the  party  or  his  creditors  may  try  the  fairness  of  the 
same  before  a  jury.  841 

Action  for  money  had  and  received  will  not  lie  against  a  sheriff  for  improperlv  paying 
over  money,  while  his  vendee,  who  would  rescind  the  contraot|  holds  the  title  of  the 
lands.  JA^ 
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SHIP;  FREIGHT,  DEUUBRAGE.  (See  Insarance  1,  2,  8.) 

Demnrrage  on  a  charter  partj  reats  on  the  default  of  the  freighter  or  his  &ctor  abroad. 

157 
The  claim  of  freight  ia  determined  by  a  capture  of  the  yessel  and  breaking  np  the 
TOyage.  ib 

BLANDER.  See  (Error,  1) 

Great  allowance  ia  due  for  what  a  man  says  daring  the  trial  of  his  cause.  32S 

Judgment  cannot  be  arrested  on  mattter  of  law  in  slander,  after  verdiet,  because  the  words 
were  spoken  aftei  the  writ  issued.  875 

The  words  "  you  are  a  yagrant  *'  are  actionable ;  the  act  of  assembly  of  21st  Feb., 
1767,  subjecting  the  offender  on  a  oonviction  before  justice  of  the  peaoe^  to  an  im- 
prisonment at  hard  labor,  for  a  tirm  not  exceeding  one  month.  4M 

Slander  will  not  lie  after  a  criminal  prosecution  begun,  but  not  proceeded  in.  607 

STATUTES.  (See  Act  of  Parliament) 
SUPREME  OOURT. 

In  the  argument  of  a  point  resenred,  the  court  will  confine  their  inquixy  to  the  matter  ra- 
servad.  85S 

The  Supreme  Court  possesses  the  inddental  power  of  making  rules  to  regulate  their 
practice,  mdependently  of  the  act  of  September  1786 ;  but  they  modified  their  64tib 
rule,  and  rendered  the  certificate  of  the  defendants,  counsel  unnecessary  to  the  obtain- 
ing a  rule  for  a  special  jury.  861 

SURVEY.  (See  Lands.) 

T 
TRESPASS. 

Actual  possession  is  necessary  to  maintain  trespass  quare  clcawtm/r$ffit,  218 

TRIAL,  NEW  TRIAL.   (And  Jury,  7,  8,  11.) 

In  trespass  quare  daunun  /regit,  an  inofficial  private  survey  is  evidence  to  show  the  extent 
of  the  party^s  poetssion.  817 

Verdict  on  a  special  collateral  plea,  since  the  last  continuance,  in  an  action  of  trespass,  set 
aside,  contrary  to  evidence.  487 

Hew  trial  awarded  on  a  feigned  issue  respecting  the  validity  of  a  will,  on  *  the  diaaatis 
faction  of  one  of  the  judges  who  tried  it  8 

Issues  in  fact  must  be  trieid  by  a  jury,  previous  to  judgment  170 

Bule  to  show  cause,  why  a  new  trial  should  not  be  granted  on  the  ground  of  the  party 

being  unprepared  at  the  trial,  denied.  183 

Where  the  weight  of  evidence  preponderates  against  a  verdict,  a  new  trial  will  be 
granted ;  andf  respect  is  due  to  the  opinion  of  the  judge  who  tried  the  oause.       522 

In  a  suit  on  a  a  bond  assigned,  an  interposing  equity  between  an  oblieee  and  his  asagnee, 
cannot  be  tried,  where  there  has  been  no  fraud,  and  the  debt  is  jusuy  due.  871 

New  trial  wiU  not  be  granted,  where  the  cause  is  submitted  to  the  jury  on  the  credibili> 
ty  of  testimony :  nor  where  motion  is  founded  on  the  discovery  of  evidence^  whidi  it 
was  the  fitult  of  the  party,  that  he  did  not  produce  on  the  trial.  446 

— So,  Wahiv.  Wilkins.  461 

Though  a  judge  on  the  trial  should  declare  that  the  evidence  did  not  support  the  aetion, 
it  is  no  ground  for  a  new  trial  unless  he  persists  in  that  opinion.  406 


The  party  applying  for  a  new  trial,  must  have  merits  and  the  opinion  of  the  ji 
who  tned  the  cause,  will  always  have  great  weight  5M 

TURNPIKE. 

The  proviso  in  the  Ist  seotidn  of  the  turnpike  act  of  17th  Mardi  1806,  that  toll  shall  not 
be  demanded  of  a  person  *^  when  passing  from  one  part  of  his  farm  to  the  other,  along 
the  road, "  extends  not  to  farms  detached  from  eadi  other.  416 


u,v 


fTSURT.  (See  Interest) 
VERDICT.  (See  Jury.) 
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W 

WABRANT.    (See  Lands.) 

WILL.    (And  devise.) 

The  defendant,  in  a  feigned  issue  to  try  the  validity  of  a  will,  must  panne  the  words  of 
the  order  of  the  Register's  Court.  176 

Where  a  subscribing  witness  to  a  will  is  out  of  the  jurisdiction  of  the  court,  his  hand- 
writing may.be  proved  as  if  he  were  dead.  .  346 

A  will  proved  by  two  witnesses  before  a  Justice  of  the  peace,  and  registered,  admitted 
in  evidence.  418 

WITNESS.    (See  Will,  2.  Contempt  1.) 

It  is  no  objection  agamst  a  bankrupt  being  a  witness,  that  the  names  of  his  assignees 
were  not  substituted  in  the  action,  immediately  on  his  obtaining  his  certificate  of  con- 
formity. 119 

A  legatee  under  a  will  may  give  evidence  to  impeach  the  testator's  deed.  If  she  has  no 
remedy  for  the  recovery  of  her  legacy,  payable  out  of  the  lands.  299 

Presumpdon  of  bias  in  a  witness  may  be  removed  by  an  interest  on  the  other  side,     ib 

A  person  who  had  released  his  claim  to  lands,  allowed  under  certain  circumstances  to 
impeach  the  title.  841 

Aperson  interested  in  the  question  may  be  a  witness  to  prove  the  identity  of  blocks 
taken  from  marked  trees.  429 

WORDS. 

When  an  appeal  from  the  CSrcuit  Court  is  given  to  the  next  term,  it  means  the  term  after 
the  termination  of  the  Circuit  Court  612 


THE  END. 
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JUDOB. 

■ 

A  jadge  at  Nisi  Ptiiup,  who  determines  a  question  of  evidence,  bat  reserres  the  point,  is 
not  precluded  from  sitting  in  bank  on  the  argument  446 

JUDGMENT.  (See  OrphaoB  €k>urt,  1.  Fractioe,  18.) 

As  between  creditors,  the  priority  of  their  judgments  is  goremed  by  the  times  of  their 
entry,  and  not  by  relation  to  the  preoeding  term.  197 

Judgment  cannot  be  arrested  on  matter  of  law  in  slander,  after  verdict,  because  the 
words  were  spoken  after  the  writ  issued.  87i 

JUBISDIGTION.    (See  Justice  of  the  Peace.) 

JOKY,  JUROR,  VERDICJT. 

Tlie  court  will  not  amend  the  verdict  of  a  jury,  unless  on  sure  grounds.  1 

Verdict  in  ejectment  are  not  conclusive,  but  have  more  or  less  weight  from  elveim- 
Btances  and  none  are  stronger  than  where  valuable  improvements  have  been  made 
in  confidence  of  the  verdict  and  judgment  thereon.  IS 

A  special  verdict  must  find  the  facts  distinctly.  H 

The  court  may  award  a  tales  dU  drcumdantibui  on  a  defect  of  special  jurors  under  tbt 
act  of  29  March  1806.  2SI 

The  court  will  not  question  the  jury  before  they  are  sworn,  whether  they  have  pr^udged 
the  cause,  but  will  admonish  them  if  they  do  not  stand  indifferent  to  either  partj 
that  they  should  disclose  it  to  the  court  i67 

Certificate  of  counsel  unnecessary  to  the  obtaining  a  rule  for  a  special  jury.  861 

In  a  list  of  48  naines  selected  for  a  special  jury,  one  of  then  appeared  to  be  unduly  de- 
scribed ;  the  Jury  was  Btmck  ex  parte^  the  court  refused  to  set  aside  the  Terdict,  no 
being  shown,  nor  defence  made.  884 

Verdict  on  a  special  collateral  plea,  since  the  last  continuance,  in  an  action  of  trespass, 
set  aside,  being  contrary  to  evidence.  487 

Substantial  finding  of  a  collateral  issue,  held  sufficient.  441 

The  court  will  direct  a  verdict  to  be  entered  on  a  particular  count,  where  no  evideiiee 
has  been  given  on  the  bad  or  inoonsjstent  counts.  448 

Verdict  set  aside  after  a  full  trial  on  the  merits,  there  having  been  no  plea  or  iasue  entered^ 
But  the  court  made  a  rule  to  plead  in  two  days.  467' 

JUSTICES  OF  THE  PEACE.  JURISDICTION. 

Justice  of  peace  has  no  jurisdiction  over  an  abstract  queedon  of  right,  though  the  pir- 
ties  agree  to  enter  the  action  before  him.    His  judgment  must  be  for  a  sum  certua. 

127 

Justice  of  peace  has  no  jurisdiction  in  assault  and  battery  for  damages  under  the  act 
of  Ist  March  1799,  revived  by  the  act  of  2d  January  1804.  ib. 

Qu.  Whether  a  JusUce  of  the  peace  can  proceed  to  judgment  and  execution  in  case  of 
rent  exceeding  29L  and  not  exceeding  871.  10s.  under  the  act  of  28  March  1804.  287 

The  coui't  will  not  presume  any  thing  agdnst  the  proceedings  of  a  justice  of  the  peace. 

878 
A  justice  of  the  peace  commissioned  within  a  certain  district  and  county,  cannot 
act  under  his  former  appointmeat,  upon  a  division  of  the  county,  if  he  shall  resde 
in  the  new  county,  though  the  district  remains  entire  in  it.  899 


LANDLORD  AND  TENANT. 

If  there  are  mora  than  four  days  between  the  dates  of  the  justice's  warrant  and  retom  m 
proceedings  between  landlord  and  tenant,  it  is  cured  by  the  tenant's  appearing  and 
making  defence.  538 

LANDS.  LOCATION,  WARRANT,  SURVEY,  IMPROVEMENT  &  ACTUAL  SETTLE 
MENT. 

BlunstOn's  licenses  partake  more  of  warrants  than  locations,  and  have  all  the  essentiil 
parts  of  a  warrant :  But  an  unreasonable  delay  in  not  pursuing  claims  under  eithef; 
will  be  equally  fatal  to  the  right  IS 

Some  difference  in  equity  between  one  laying  a  right  on  an  improvement  began  by  aa 
other,  knowing  that  fact,  and  the  case  of  a  stranger  to  such  miprovement.  "  ib 


INDEX.  591 

A  plaintiff  under  speouil  circamstanoes  may  recover  in  ejeotmeaty  though  ths  survey  r^ 
turned  exclude  the  land  in  question,  if  ike  survey  of  the  landSi  be  found  by  the  jury. 

88 

A  special  license  to  survey  lands  cannot  be  retracted;  and  though  the  purchase  money 
is  not  paid  or  tendered,  it  will  not  invalidate  the  grant  54 

Ejectment  may  lie  for  an  island,  without  a  survey ;  so  where  the  adversary  forcibly  pre- 
vents the  survey.  107 

The  owner  of  a  warrant  or  application  is  bound  to  shew  the  lands  to  the  surveyor,  and 

furnish  provisions  and  chain  carriers  ;  and  if  he  refuses  to  survey,  application  should 

be  made  early  to  the  Board  of  Property.  ib 

So  if  a  survey  is  made  with  which  the  party  is  dissatisfied.  ib 

If  the  survey  is  fairly  made  without  he  application  of  the  owner,  surveyor  vsts  as  his 
agent,  and  his  acts  are  binding  on  him.  ib 

The  improver  of  an  island  in  the  Susquehanna,  who  caveats  an  adverse  right  in  due 
time,  and  inmiediately  after  the  decision  of  the  Board  of  Property  in  his  fiivor,  applies 
for  the  island,  is  protected  by  the  act  of  6th  March  1798.  209 

A  warrant  un^gued  by  the  governor,  where  money  has  been  paid  upon  it,  is  good  evi- 
dence, and  confers  an  authority  to  survey  lands.  215 

A  warrant  or  application,  generally  descriptive  but  vague,  without  a  survey,  must  give 

way  to  a  subsequent  one  of  the  same  kind,  whereon  a  survey  has  been  made,  or  to  a 

precise  and  accurate  one,  ^thout  a  survey.  ib 

Practice  of  surveying,  10  per  cent  surplus  before  the  revolution.  ib 

Where  a  survey  has  been  made  on  a  warrant  generally  descriptive,  and  a  resurvey  is 
made  thereof  by  order  or  the  Board  of  Property,  whereby  part  of  the  old  survey  is 
omitted,  and  new  lands  added,  part  whereof  has  been  surveyed  under  intervening  rights, 
the  tiUe  cannot  prevail  as  to  such  omissions,  or  addition,  injurious  to  other  persons. 

218 

Recitals  in  a  patent,  of  sundry  transfers  of  a  location,  no  evidence  against  a  prior  patentee 
of  the  same  lands.  262 

Whether  a  warrant  or  application  describes  a  certain  tract  of  land  or  not,  can  only  be 
judged  of  by  the  words  of  it;  but  the  sentiments  of  people  as  to  certdn  streams  of 
water,  or  their  names  in  early  times,  may  be  given  in  evidence.  ib 

Improvements  made  on  lands  after  an  eariy,  descriptive,  adverse  warrant,  and  a  survey 
returned,  cannot  be  received  in  evidence  against  a  distant  owner.  266 

Improvement  rights  in  early  times  have  been  considered  as  chattels  to  many  purposes, 
and  sold  as  such,  by  executors  and  administrators,  but  as  between  vender  and  vendee 
and  their  heirs,  where  no  bill  of  sale  has  been  given,  the  equitable  right  con- 
tinues iu  the  administrators,  though  possession  has  been  delivered  under  the  con- 
tract, where  the  consideration  money  has  not  been  paid.  800 

One  claiming  an  improvement,  and  taking  out  a  warrant  including  the  same,  and  obtain- 
ing a  survey,  is  in  general  concluded  by  the  lines  thereof;  but  under  certain  circum- 
stances this  rule  does  not  seem  to  hold.  ib 

A  survey  made  for  an  actual  settier,  though  out  of  possession,  will  be  received  in  evi- 
dence. 880 

The  correct  idea  of  an  improvement  before  the  American  revolution.  It  corresponds 
with  the  definition  of  a  setUement  in  the  act  of  80th  April  1786.  ib 

A  patent  granted  to  the  mayor,  aldermen  and  citizens  of  Philadelphia,  in  trust,  for  the 
interment  of  strangers,  is  valid,  under  the  act  of  assembly  of  8tii  April  1786.       879 

Mentioning  an  improvement  in  an  application  is  mere  matter  of  description ;  and  a  par- 
ty abandons  his  equity  of  improvement  by  not  paying  back  interest  from  the  time  of 
its  commencement,  and  evidence  of  improvements  in  such  case  will  be  overruled ;  but 
ihey  may  be  recdved,  to  show  that  the  survey  of  the  adverse  party  was  invalid.     429 

A  Pennsylvania  claimant  cannot  maintain  a  suit  against  the  commonwealth  for  compen- 
ation  for  lands,  until  the  commissioners  have  mgned  a  certificate  to  the  Connecticut 
claimant.  498 

When  confiicting  applications  are  in  the  hands  of  the  surveyor,  to  be  executed,  he  is  re 
stricted  to  their  precise  quantities ;  and  if  he  mistakes  herein  on  the  ground,  he  is  bound 
to  correct  it  before  he  returns  the  survey.  494 

One  cannot  be  an  actual  settler  on  two  tracts  of  land,  but  his  children  if  of  sufficient 
age  to  reside  on  and  cultivate  the  land,  may  be  settiers.  584 


